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CASES 

AEGUED   AND   DETEKMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


Asahel  Gage 
v. 
Adlai  T.  Ewing. 

Filed  at  Ottawa  May  10, 1883. 

1.  Constitutional  law- act  to  quiet  title  and  remove  cloud  on  title  is 
not  unconstitutional,  as  depriving  party  of  trial  by  jury.  The  act  provid- 
ing that  a  court  of  chancery  may  hear  and  determine  bills  to  quiet  title,  and  to 
remove  clouds  from  the  title  of  real  estate,  where  the  lands  are  unimproved 
and  unoccupied,  is  not  in  violation  of  the  constitutional  guaranty  of  trial  by 
jury,  as  courts  of  chancery  may  submit  issues  of  fact  to  trial  by  jury.  If 
such  right  should  be  refused  by  the  court,  the  denial  thereof  would  come 
from  the  court,  and  not  from  the  law. 

2.  Jury  trial — right  to,  in  case  in  equity.  Where  jurisdiction  is  be- 
stowed by  statute  upon  a  court  of  chancery  in  a  case  where  there  existed 
before  the  adoption  of  the  constitution  a  remedy  at  law,  under  which  was 
given  the  right  of  trial  by  jury,  it  is  presumed  such  a  trial  would  be  allowed, 
if  asked,  on  a  trial  in  chancery,  and  obedience  paid  to  the  constitutional 
provision  giving  such  right. 

3.  Former  adjudication — sufficiency  of  plea  in  chancery  case.  To  a 
bill  in  chancery  to  set  aside  two  tax  deeds  held  by  the  defendant  as  a  cloud 
on  complainant's  title,  the  defendant  pleaded  in  substance  that  the  com- 
plainant purchased  the  property  in  question  during  the  pendency  of  a  bill  in 
equity  filed  by  his  grantor  against  this  defendant  for  the  same  purpose  as  the 


12  Gage  v.  Ewing.  [May 

Brief  for  the  Appellant. 

present  bill;  that  the  former  cause  was  brought  to  issue,  and  the  bill  dis- 
missed for  want  of  equity,  and  such  former  adjudication  is  set  up  in  bar  of 
this  suit:  Held,  that  while  the  plea  did  not  come  up  strictly  to  the  require- 
ments of  the  authorities,  it  was  substantially  sufficient,  under  our  practice, 
without  reciting  all  the  allegations  of  the  former  bill,  as  avoiding  prolixity  in 
pleading. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moban,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant: 

A  bill  will  not  lie  to  remove  a  cloud  upon  the  title  to  un- 
improved and  unoccupied  land,  the  complainant  in  such  case 
having  an  adequate  remedy  at  law  in  the  action  of  ejectment. 
The  record  upon  this  question  presents  for  consideration  the 
constitutionality  of  that  portion  of  section  50,  chapter  22, 
Eev.  Stat.  1874,  which  provides  that  a  party  claiming  to 
own  unimproved  or  unoccupied  land  may  file  a  bill  in  equity 
to  remove  clouds  from  its  title.  There  is  no  question  this 
bill  would  not  lie  but  for  this  statute,  and  it  is  equally  set- 
tled that  ejectment  is  the  proper  action  to  try  titles,  and  this 
without  regard  to  the  possession.  3  Blackstone's  Commen- 
taries, 201,  203;  Adams  on  Ejectment,  chap.  5,  p.  221. 

Ejectment  may  be  brought  for  vacant  and  unoccupied 
land  against  any  one  claiming  title  thereto  or  some  interest 
therein.     Sec.  7,  of  the  Ejectment  act. 

Prior  to  1869  a  bill  of  this  kind  would  not  lie  in  respect 
to  unimproved  or  unoccupied  land,  because  of  the  remedy  at 
law;  but  by  the  act  of  1869  a  court  of  equity  was  invested 
with  jurisdiction,  and  the  defendant  thereby  lost  his  consti- 
tutional right  of  trial  by  jury,  which  he  before  had  always 
enjoyed. 

As  bearing  on  the  right  of  trial  by  jury  in  such  case,  coun- 
sel cited  Const.  1848,  sec.  8,  art.  13 ;  Gage  v.  Rohrback,  56 
111.  262 ;  Wing  v.  Sherer,  77  id.  200 ;  Whitney  v.  Stevens,  97 
id.  482 ;   Ward  v.  Farwell,  id.  593. 
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Brief  for  the  Appellee. 

A  purchaser  pendente  lite  is  estopped  by  the  decree  against 
his  grantor,  and  he  can  not  file  a  new  bill  against  the  same 
defendant  for  the  identical  relief  denied  his  grantor. 

Messrs.  W.  G.  &  A.  T.  Ewing,  for  the  appellee : 

Equity  jurisprudence  is  as  much  a  part  of  our  adminis- 
tration of  justice  as  the  common  law.  Const.  1870,  sec. 
12,  art.  6;  Hurd's  Stat.  1880,  sec.  1,  chap.  22;  sec.  1, 
chap.  28. 

Cancellation  of  deeds  has  ever  been  a  branch  of  equity 
jurisprudence.     1  Story's  Eq.  Jur.  sec.  700,  et  seq. 

In  the  absence  of  the  statute  in  question,  we  believe  a  per- 
son out  of  possession  may  maintain  a  bill  to  remove  a  cloud. 
Hager  v.  Shindler,  29   Cal.  57;   Thompson  v.  Lynch,  id."  189. 

One  out  of  possession  may  maintain  a  bill  against  one  in 
possession  to  set  aside  a  deed  fraudulently  obtained,  which  is 
a  cloud  upon  the  title.  Redmond  v.  Packenham,  66  111.  437 ; 
Kennedy  v.  Northrup,  15  id.  149. 

Courts  of  equity  have  determined  that  persons  in  posses- 
sion may  file  a  bill  to  remove  a  cloud  from  the  title.  Gage 
v.  Rohrback,  56  111.  262 ;  Gage  v.  Billings,  id.  268 ;  Reed  v. 
Tyler,  id.  2S8 ;  Barnett  v.  Cline,  60  id.  206 ;  Reed  v.  Reber, 
62  id.  240 ;  Barnard  v.  Hoyt,  63  id.  341 ;  Richmond  v.  Pack- 
enham, 66  id.  437;  Emery  v.  Cochran,  82  id.  65;  Hardin  v. 
Jones,  86  id.  313. 

The  second  plea, — res  judicata, — is  defective  in  not  setting 
forth  so  much  of  the  former  bill  as  will  suffice  to  show  that 
the  same  point  was  then  in  issue,  and  does  not  aver  that  the 
allegations  as  to  the  title  to  relief  are  the  same  in  the  present 
bill  as  in  the  first.     1  Daniell's  Chancery  Practice,  661. 

This  record  does  not  show  whether  the  second  plea  was 
overruled  by  the  court  because  it  was  defective  in  point  of 
form  or  otherwise,  or  whether  the  averments  of  the  plea  were 
not  true. 
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Opinion  of  the  Court. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Adlai  T.  Ewing  exhibited  in  the  circuit  court  of  Cook 
county  his  bill  of  complaint  against  Asahel  Gage,  setting  out, 
in  substance,  that  he  was  the  owner  of  certain  real  estate  in 
Cook  county ;  that  the  land  is  unimproved  and  unoccupied ; 
that  Gage  had  two  tax  deeds  thereon ;  that  they  are  void ; 
and  the  prayer  of  the  bill  is,  that  the  tax  deeds  may  be  set 
aside  as  clouds  upon  the  title.  The  defendant  filed  two  pleas, 
which,  having  been  set  down  for  argument,  were  overruled  by 
the  court,  and  defendant  electing  to  stand  upon  his  pleas, 
a  final  decree  was  entered  in  favor  of  the  complainant,  in 
accordance  with  the  prayer  of  the  bill,  and  the  defendant 
appealed. 

The  first  plea  sets  up  that  the  land  mentioned  in  the  bill 
was  unimproved  and  unoccupied  at  the  time  of  the  filing  of 
the  bill,  and  because  thereof,  the  complainant  had  an  ade- 
quate remedy  at  law  in  the  action  of  ejectment.  Our  Eject- 
ment act  gives  the  remedy  in  ejectment  where  the  premises 
are  vacant,  section  7  of  the  act  (Kev.  Stat.  1874,  p.  443,) 
providing,  "if  the  premises  are  not  occupied  the  action  shall 
be  brought  against  some  person  exercising  acts  of  ownership, 
or  claiming  title  thereto  or  some  interest  therein,  at  the 
commencement  of  the  suit."  But  on  March  15,  1872,  the 
General  Assembly  passed  an  act  providing  that  a  court  of 
chancery  "may  hear  and  determine  bills  to  quiet  title  and 
to  remove  clouds  from  the  title  of  real  estate  when  the  lands 
are  unimproved  and  unoccupied. "  (Laws  1871,  sec.  50,  p. 
337.)  It  is  the  question  of  the  constitutionality  of  this 
statute,  when,  as  in  the  case  at  bar,  the  cloud  sought  to  be 
removed  is  but  a  mere  adverse  legal  title  to  the  land,  which 
is  presented  for  our  consideration  under  the  first  plea. 

The  constitution  of  1870  (art.  2,  sec.  5,)  declares,  "the 
right  of  trial  by  jury,  as  heretofore  enjoyed,  shall  remain 
inviolate."     As  at  the  time  of  the  adoption  of  the  constitu- 
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Opinion  of  the  Court. 

tion  there  existed  the  remedy  at  law,  by  action  of  ejectment, 
for  the  recovery  of  lands  which  were  unimproved  and  unoc- 
cupied, where  there  was  full  enjoyment  of  the  right  of  trial 
by  jury,  it  is  contended  that  this  subsequent  act  of  March  15, 
1872,  giving  jurisdiction  to  a  court  of  chancery  to  remove 
clouds  from  the  title  of  real  estate,  is  repugnant  to  the  above 
constitutional  provision,  as  being  in  interference  with  the 
right  of  trial  by  jury  as  enjoyed  at  the  time  the  constitution 
was  adopted.  As  this  statute  is,  substantially,  but  a  reen- 
actment  of  a  similar  law  of  1869,  (Laws  1869,  p.  356,)  ques- 
tion might  be  made  whether,  on  that  account,  the  statute 
could  be  in  violation  of  the  guaranty,  by  the  constitution  of 
1870,  of  the  right  of  trial  by  jury  "as  heretofore  enjoyed." 
But  we  waive  that,  and  will  consider  the  law  as  first  having 
existence  in  1872. 

Admitting  that  by  this  statute  there  may  be  drawn  into 
investigation  and  determination,  in  chancery,  questions  of 
mere  legal  title  to  lands,  where,  before,  the  remedy  was  only 
by  action  of  ejectment  at  law,  it  does  not  follow  that  there 
would,  from  the  statute,  be  any  impairment  of  the  right  of 
trial  by  jury.  Conferring  jurisdiction  in  chancery  is  not 
excluding  trial  by  jury.  Courts  of  chancery  may  submit 
issues  of  fact  to  trial  by  jury,  and  although  it  is  discretion- 
ary to  do  so  in  their  ordinary  course  of  practice,  yet  where 
there  comes  bestowal  upon  such  a  court  jurisdiction  in  a  case 
where  there  existed,  before  the  adoption  of  the  constitution, 
the  right  of  trial  by  jury,  it  is  to  be  presumed  that  there 
would  be,  in  such  case,  allowance  of  jury  trial, — that  there 
would  be  obedience  to  the  constitutional  injunction  that  the 
right  of  trial  by  jury,  as  enjoyed  at  the  time  of  the  adoption 
of  the  constitution,  should  remain  inviolate.  Should  there 
at  any  time,  in  such  a  case,  be  denial  of  such  right,  then 
there  might  arise  ground  of  complaint  of  the  violation  of  this 
right  of  jury  trial  secured  by  the  constitution ;  but  it  would 
come  from  the  action  of  the  court  in  the  administration  of 
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the  law,  and  not  from  the  statute  itself.  It  does  not,  in  its 
purport  or  necessary  result,  abridge  the  right  of  trial  by  jury. 
It  must  be  left  with  the  legislature  to  regulate,  or  entirely 
destroy,  the  boundary  between  the  jurisdiction  of  courts  of 
law  and  of  chancery,  as  in  its  wisdom  may  seem  best.  We 
do  not  regard  the  statute  of  March  15,  1872,  obnoxious  to 
the  constitutional  objection  which  is  urged  against  it.  The 
first  plea,  then,  was  properly  overruled. 

The  second  plea  alleges  that  the  complainant  purchased 
the  property  in  question  during  the  pendency  of  a  bill  in 
equity,  filed  by  his  grantor  against  this  defendant  for  the 
same  purpose  as  the  present  bill ;  that  the  former  cause  was 
brought  to  issue,  and  the  bill  dismissed  for  want  of  equity, 
and  such  former  adjudication  is  set  up  in  bar  of  this  suit. 
The  objection  which  appellee  takes  to  this  second  plea  is, 
that  it  is  defective  in  not  setting  forth  so  much  of  the  former 
bill  as  will  suffice  to  show  that  the  same  point  was  then  in 
issue  and  in  not  averring  that  the  allegations  as  to  the  title 
to  relief  are  the  same  in  the  present  bill  as  in  the  first,  and 
reference  is  made  to  1  Daniell's  Chancery  Practice  as  sus- 
taining the  objection.  The  plea  does  aver,  in  this  respect, 
that  the  subject  matter  and  grounds  of  relief  of  the  present 
suit  are  identical  and  the  same  as  the  subject  matter  and 
grounds  for  relief  in  the  former  cause.  While  this,  perhaps, 
does  not  come  up  strictly  to  the  requirement  of  the  authori- 
ties, we  are  inclined  to  hold  it  to  be  substantially  sufficient. 
Story  lays  it  down  :  "Upon  a  plea  of  a  former  decree,  so  much 
of  the  former  bill  and  answer  must  be  set  forth  as  is  neces- 
sary to  show  that  the  same  point  was  then  in  issue. "  (Story's 
Eq.  PI.  sec.  791.)  The  plea  seems  to  allege,  in  substance, 
that  the  former  bill  stated  the  same  grounds  for  relief  and 
asked  the  same  redress  this  bill  was  seeking,  and  we  think 
that  under  our  practice  this  was  enough,  without  the  recital 
of  the  allegations  of  the  former  bill  in  that  regard.  It  con- 
forms to  the  mode  at  law  of  pleading  a  former  adjudication, 
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and  we  do  not  see  why  it  may  not  suffice  as  well  in  a  court 
of  chancery.  It  is  a  desirable  object  to  save  prolixity  in 
pleading,  so  far  as  may  be.  We  hold  the  plea  as  sufficiently 
definite,  in  the  respect  named,  to  call  for  a  replication  to  it. 
Because  of  the  overruling  of  the  second  plea  the  decree 
will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Decree  reversed. 


George  S.  Dobbins 

v. 

Frank  M.  Wilson  et  at. 

Filed  at  Ottawa  June  16,  1883. 

1.  -  Notice — to  real  party  in  interest,  sufficient.  Where  a  party  purchases 
a  judgment,  and  has  the  same  assigned  to  another  for  the  use  of  the  assignor, 
he  controlling  the  same,  notice  by  the  judgment  debtor  of  any  fact  to  the 
real  owner  of  the  judgment  alone  is  sufficient,  and  will  bind  the  nominal 
assignee. 

2.  Judgment  lien — effect  of  subsequent  conveyance  by  the  debtor.  A 
conveyance  of  land  by  a  judgment  debtor  to  another,  for  a  valuable  consider- 
ation, after  the  judgment  has  become  a  lien  thereon,  and  pending  an  appeal, 
will  not  defeat  the  lien  of  the  judgment.  In  such  case  the  grantee  takes  title 
subject  to  the  lien  of  the  judgment,  and  a  sale  and  deed  made  on  execution 
under  such  judgment  will  pass  the  title,  unaffected  by  the  conveyance. 

3.  Purchaser — prior  incumbrance — whether  to  be  satisfied  out  of  other 
property  of  his  grantor.  If  a  purchaser  of  land  from  one  against  whom  there 
is  a  judgment,  desires  to  have  other  lands  of  his  grantor  first  levied  upon  and 
sold  to  satisfy  the  judgment,  it  is  his  duty  to  give  notice  of  his  interest  in  the 
property  bought  by  him,  and  to  point  out  such  other  property,  that  the  cred- 
itor may  have  it  taken  in  execution. 

4.  Same — remedy  when  land  purchased  of  debtor  is  levied  on  and  sold 
instead  of  other  lands  of  debtor.  Where  a  purchaser  of  land  from  a  judg- 
ment debtor  having  other  land  amply  sufficient  to  satisfy  the  judgment,  gives 
notice  to  the  judgment  creditor  of  his  rights,  and  requests  him  to  levy  upon 
the  remaining  lands  of  his  grantor,  and  the  creditor  has  the  purchaser's  land 
levied  on  first,  and  sold,  the  purchaser  should  apply  to  the  court  from  which 
the  execution  issued,  in  apt  time,  to  have  the  levy  and  sale  set  aside.     His 

2—107  III. 
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remedy  in  such  case  is  complete  at  law,  by  motion,  and  it  is  no  sufficient 
excuse  for  neglecting  such  remedy  that  the  purchaser  was  totally  blind  from 
his  youth. 

5.  Laches — as  an  obstacle  to  obtaining  relief.  It  is  a  familiar  princi- 
ple that  a  court  of  equity  will  only  lend  its  aid  to  those  who  seek  it  in  apt 
time,  taking  all  things  into  consideration.  In  this  case  bill  was  filed  to  set 
aside  an  execution  sale  of  land  a  day  before  the  expiration  of  fifteen  months 
from  the  sale,  based  on  a  ground  available  by  motion  in  the  court  from  which 
the  execution  issued,  and  it  was  held,  that  after  such  delay  no  relief  could 

be  had. 

• 

6.  Judicial  sale — inadequacy  of  price.  Inadequacy  of  price  at  a  sale 
under  execution,  where  the  privilege  of  redemption  is  given,  is  no  ground 
for  setting  aside  the  sale  in  equity. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Messrs.  Beam  &  Cook,  for  the  appellant : 

Gross  inadequacy  of  consideration,  taken  in  connection 
with  other  circumstances  tending  to  impeach  the  fairness  of 
the  transaction,  is  entitled  to  great  weight  in  determining 
the  equities  of  parties.  Dutcher  v.  Leake,  44  111.  398  ;  Dick- 
erman  v.  Burgess,  20  id.  266. 

A  court  of  equity  will  compel  a  judgment  creditor  to  exhaust 
all  the  property  held  by  his  debtor  before  resorting  to  prop- 
erty purchased  of  the  debtor,  but  subject  to  the  lien  of  the 
judgment.  Where  a  judgment  creditor  may  collect  from 
property  that  his  debtor  has  not  conveyed,  but  refuses  or 
fails  to  do  so,  he  may  be  enjoined  from  proceeding  against 
the  grantee  of  his  debtor.  Hurd  v.  Eaton  et  al.  28  111.  122; 
Wise  v.  Shepherd,  13  id.  41;  Marshall  v.  Moore,  36  id.  321; 
Iglehart  v.  Crane,  42  id.  261 ;  Baird  v.  Jackson,  98  id.  78. 

Mr.  Edward  J.  Judd,  for  the -appellees : 

Complainant  had  a  complete  remedy  at  law  by  applying 
to  the  United  States  Court,  out  of  which  the  process  issued, 
and  by  not  making  the  same  is  guilty  of  laches,  from  the 
results  of  which  equity  will  not  relieve  him.     Baird  v.  Fore- 
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man,  Breese,  303 ;  Chittenden  v.  Rogers,  42  111.  95 ;  Pitts  v. 
Magee,  24  id.  613;  LaSalle  v.  Moore,  1  Blackf.  226;  Stewart 
v.  Marshall,  4  Greene,  (Iowa,)  75 ;  Cunningham  v.  Cassidy, 
17  N.  Y.  276 ;  Hapgood  v.  Goddard,  26  Vt.  401 ;  Noyes  v. 
True,  23  111.  503 ;  Raymond  v.  Paz^,  21  Wis.  535. 

Mere  inadequacy  of  price  is  not  sufficient  to  vitiate  a 
forced  sale.  Skillman  v.  Holcomb,  1  Beasley,  131 ;  Watt  v. 
GalUard,  67  111.  503. 

Beichwald  being  an  innocent  purchaser,  is  not  chargeable 
with  any  error  in  the  judicial  proceedings.  Hay  v.  Baugh, 
77  111.  500;  Warren  v.  Iscarian  Community,  16  id.  114;  Mar- 
tin v.  Jackson,  27  Pa.  St.  504 ;  Stuyvesant  v.  Hall,  2  Barb. 
Ch.  151. 

The  equitable  right  to  compel  a  creditor  who  has  a  lien  on 
two  funds  to  resort  to  the  one  on  which  he  alone  has  a  lien, 
is  not  applicable  to  the  case  at  bar,  because  it  is  not  a  duty 
of  the  creditor  to  do  so.  He  may  pursue  his  remedies  as  he 
may  see  fit.  It  is  not  a  right  that  accrues  to  complainant  by 
operation  of  law,  but  an  equity  of  which  he  may  avail  him- 
self, at  his  own  cost,  if  he  does  not  thereby  impair  the  security 
of  the  creditor  having  both  liens  ;  and  a  failure  to  assert  this 
right  in  apt  time  is  a  waiver  of  the  same,  particularly  where 
the  rights  of  an  innocent  purchaser  have  intervened.  1  Story's 
Eq.  Jur.  sec.  633;  Hurdy.  Eaton,  28  111.  122;  Siveet  v.  Red- 
head, 76  id.  377;  2  Leading  Cases  in  Equity,  319-321. 

Mr.  H.  H.  C.  Miller,  and  Mr.  Van  H.  Higgins,  also  for 
the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Both  parties  claim  the  title  to  the  premises  in  controversy 
that  was  in  Thomas  S.  Dobbins,  as  will  appear  from-  the 
facts  to  be  hereafter  stated.  In  May,  1874,  Clark  W.  Upton, 
assignee,  recovered  a  judgment  in  the  United  States  District 
Court  against  Bichard  Gregg  and  Thomas  S.  Dobbins.    That 
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judgment,  it  seems,  was  afterward  affirmed  in  the  Supreme 
Court  of  the  United  States.  At  an  execution  sale  under  that 
judgment  Frank  M.  Wilson  and  George  Wilson  purchased 
the  property,  and  received  from  the  marshal  making  the  sale 
the  usual  certificate  of  purchase,  which  would  entitle  them 
to  a  deed  in  case  the  property  was  not  redeemed.  That  cer- 
tificate they  afterwards  assigned  to  Van  H.  Higgins,  and 
after  the  expiration  of  fifteen  months  from  the  date  of  the 
sale,  the  property  not  having  been  redeemed,  the  marshal 
made  and  delivered  Higgins  a  deed  for  the  property.  Sub- 
sequently Higgins  conveyed  the  property  to  his  co-defendant, 
Henry  G.  Eeichwald.  It  is  the  title  so  acquired  that  defend- 
ants insist  is  the  better  title,  and  should  prevail. 

On  the  15th  day  of  April,  1875,  Thomas  S.  Dobbins  con- 
veyed the  property  to  his  son  George  Spurk  Dobbins,  and 
the  grantee  immediately  took  possession  of  the  premises,  and 
has  since  held  possession  by  himself  and  his  tenants.  The 
sum  stated  as  the  consideration  for  the  making  of  the  deed 
is  $13,000.  It  is  proven,  beyond  all  doubt,  at  that  time  and 
prior  thereto  Thomas  S.  Dobbins  was  justly  indebted  to  the 
grantee  in  a  sum  in  excess  of  the  consideration  stated  in  the 
deed.  At  the  time  of  the  making  of  the  deed  the  suit  of 
Upton  against  Gregg  and  Dobbins  was  pending,  on  appeal,  in 
the  Supreme  Court  of  the  United  States,  and  was  not  affirmed 
in  that  court  until  April,  1877.  The  original  bill  in  this 
case  was  brought  by  George  Spurk  Dobbins,  against  the  two 
Wilsons,  Van  H.  Higgins  and  Jesse  Hildrup.  It  was  filed 
one  day  before  the  expiration  of  fifteen  months  from  the  elate 
of  the  marshal's  sale  of  the  property.  By  that  bill  com- 
plainant asked  for  an  injunction  to  restrain  the  marshal 
from  making  a  deed  to  the  purchasers  or  their  assignees, 
and  the  sale  to  the  Wilsons  be  set  aside.  No  injunction  was 
awarded,  and  after  the  expiration  of  the  fifteen  months  the 
marshal  made  Higgins  a  deed  for  the  property.  An  amended 
bill  was  then  filed  by  complainant,  by  leave  of  court,  making 


1SS3.]  Dobbins  v.  Wilson  et  al.  21 

Opinion  of  the  Court. 

Keichwald,  the  purchaser  from  Higgins,  a  party,  and  also 
making  the  National  Life  Insurance  Company  a  party,  as 
having  some  interest  in  the  subject  matter  of  the  litigation. 
Answers  were  filed  by  defendants,  and  the  cause  was  heard 
upon  bill,  answers  and  replications,  and  proofs  taken.  The 
court  dismissed  the  bill  for  want  of  equity,  and  complainant 
brings  the  case  to  this  court  on  appeal. 

The  evidence  is  quite  conclusive  Higgins  was  the  real 
owner  of  the  Upton  judgment  against  Gregg  and  Dobbins 
long  before  the  property  was  sold  by  the  marshal  on  the 
execution  issued  on  that  judgment.  The  assignment  of  the 
judgment  to  the  Wilsons  was  made  in  the  interest  and  at 
the  request  of  Higgins.  He  had  the  control  of  the  judgment, 
and  whatever  was  done  by  the  Wilsons  was  done  for  the 
benefit  of  Higgins. 

One  ground  of  relief  insisted  upon  is,  that  Higgins,  being 
the  owner,  and  having  the  control  of  the  Upton  judgment, 
released  the  property  in  controversy  from  the  lien  of  the 
judgment.  On  this  point  in  the  case  the  evidence  is  flatly 
contradictory.  Dobbins  states  most  positively  it  was  the 
agreement  the  property  he  had  conveyed  to  his  son,  the  com- 
plainant in  this  bill,  should  be,  and  was,  released  from  the 
lien  of  the  Upton  judgment,  and  Higgins  is  equally  positive 
no  such  agreement  was  ever  made.  The  written  agreement 
of  March  8,  1877,  is  ambiguous.  Dobbins  states  it  was 
made  to  release  the  lien  of  the  Upton  judgment,  and  that  the 
judgment  mentioned  therein  as  the  "Higgins"  judgment,  was, 
in  fact,  the  Upton  judgment.  On  the  other  hand,  Higgins 
says  he  did  not  own  the  Upton  judgment  at  the  time  of  the 
making  of  that  agreement,  and  that  the  "Higgins"  judgment 
mentioned  therein  was  a  judgment  in  favor  of  Henry  C.  Hig- 
gins and  others  against  Dobbins  and  others,  which  he  had 
previously  bought,  and  had  the  same  assigned  to  him.  But 
Dobbins  says  that  he  was  not  negotiating  about  that  judg- 
ment, inasmuch  as  he  expected  the  railroad  company  with 
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which  he  was  and  had  been  connected  would  pay  it, — that 
he  was  talking  about  the  Upton  judgment,  and  that  it  is  the 
same  judgment  mentioned  in  the  agreement.  So  unsatisfac- 
tory is  the  testimony  on  this  branch  of  the  case,  it  can  hardly 
be  said  the  evidence  so  preponderates  in  favor  of  complain- 
ant that  it  would  warrant  a  decree  in  his  favor  on  that 
ground.  It  is  most  singular  the  parties  did  not  make  their 
written  agreement  in  this  respect  more  definite  and  certain. 
So  far  as  this  court  can  know,  these  witnesses  are  of  equal 
respectability,  and  it  can  not  say  the  testimony  of  one  pre- 
ponderates over  that  of  the  other.  No  witnesses  other  than 
Higgins  and  Thomas  S.  Dobbins  testified  touching  this  point 
in  the  case,  and  there  are  few,  if  any,  extrinsic  facts  that 
tend  to  strengthen  the  testimony  of  either  party.  It  may, 
therefore,  be  fairly  said  the  testimony  as  to  this  fact  in  the 
case  is  equally  balanced,  and  hence  it  will  not  warrant  a 
decree  for  complainant. 

But  the  point  which  seems  to  be  most  confidently  relied  on 
for  relief  is,  that  at  the  time  the  judgment  in  favor  of  Upton 
was  rendered,  Dobbins,  the  judgment  debtor,  had  other  real 
property  than  that  which  he  afterwards  conveyed  to  com- 
plainant, upon  which  the  judgment  was  a  lien ;  that  it  was 
many  times  the  value  of  the  amount  of  the  judgment,  and 
that  before  the  levy  and  sale  on  the  execution  issued  on  the 
judgment,  Dobbins,  the  debtor,  informed  Higgins  and  the 
other  defendants  interested  in  the  execution  that  he  (Dobbins) 
had  sold  the  property  in  controversy  to  his  son,  for  value, 
and  that  he  then  owned  other  unincumbered  real  property 
subject  to  the  lien  of  the  judgment,  and  requested  defend- 
ants to  cause  such  other  property  to  be  first  levied  on  and 
sold  before  resorting  to  the  land  sold  to  complainant,  but 
that  they  refused  to  do  so.  It  will  be  seen,  on  looking  into 
the  record,  the  evidence  on  this  branch  of  the  case  is  also 
contradictory.  It  may  be  conceded  that  notice  to  Higgins, 
if  any  was  given,  would  be  sufficient,  whether  the  Wilsons 
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had  notice  or  not.  It  is  very  clear  the  Wilsons  were  simply 
acting  for  Higgins,  and  whatever  would  affect  Higgins  with 
notice  would  be  all  the  notice  required  to  be  given.  The  exe- 
cution debtor  is  positive  he  gave  notice  to  Higgins  that  he 
had  other  real  property  that  was  unincumbered  and  was  sub- 
ject to  the  lien  of  the  judgment.  Higgins,  however,  denies 
that  Dobbins  gave  him  any  description  of  any  other  lands 
upon  which  he  could  cause  the  execution  to  be  levied,  but 
that  he  refused  to  disclose  the  description  of  any  other 
lands.  There  is,  and  can  be,  no  doubt  the  property  in  con- 
troversy was  subject  to  the  lien  of  the  Upton  judgment.  It 
was  not  conveyed  to  complainant  until  long  after  the  judg- 
ment became  a  lien  on  the  grantor's  property.  It  is  unneces- 
sary to  say  that  a  purchaser  acquiring  title  to  land  after 
judgment  against  his  grantor,  will  take  it  subject  to  such  lien. 
It  will  be  presumed  complainant  took  title  to  the  lots  in  con- 
troversy knowing  the  same  were  subject  to  the  lien  of  the 
Upton  judgment.  If,  then,  the  judgment  debtor  had  other 
property  that  was  unincumbered  and  subject  to  the  lien  of 
the  judgment,  it  was  the  duty  of  the  purchaser  to  point  out 
such  property,  that  the  creditor  might  seize  it.  That  was  not 
done,  either  by  complainant  or  any  one  on  his  behalf.  On 
this  subject  the  law  is  as  stated  in  Hosmer  v.  Campbell,  98 
111.  572,  where  it  is  said  the  law  makes  it  the  duty  of  a  sub- 
sequent purchaser  of  mortgaged  property  to  give  actual  notice 
of  his  interests  to  the  prior  mortgagee,  if  he  intends  to  insist 
the  property  shall  be  sold  in  the  inverse  order  of  alienation. 
He  will  not  be  permitted  to  remain  silent  until  the  sale  has 
been  made,  and  then  invoke  the  aid  of  a  court  of  equity  to 
undo  what  he  might  have  prevented  by  giving  timely  notice 
of  his  interest  in  the  premises. 

But  if  it  be  conceded  notice  was  given  to  Higgins  that  the 
debtor  had  other  property  subject  to  the  lien  of  the  judgment 
controlled  by  him,  and  that  he  refused  to  levy  on  it,  but  chose 
to  levy  on  complainant's  property  first,  complainant  ought  to 
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have  applied  to  the  court  out  of  which  the  execution  issued, 
to  set  aside  the  levy  and  sale,  if  a  sale  had  been  made.  In 
that  court  he  had  a  full  and  complete  remedy.  Neglecting 
the  remedy  the  law  afforded  for  speedy  redress,  he  can  not 
invoke  the  aid  of  a  court  of  equity.  Some  excuse  is  shown 
by  the  evidence  for  the  want  of  personal  diligence  on  the  part 
of  complainant.  He  is  "totally  blind,  and  has  been  since  he 
was  fifteen  years  old;"  but  he  could  have  procured  others 
to  act  for  him,  and  that  he  should  have  done.  As  was  said 
in  Hay  v.  Baugh,  77  111.  500,  a  party  failing  to  avail  of  the 
remedy  by  motion  to  set  aside  the  alleged  wrongful  sale  of  his 
property,  "should  not  be  permitted,  after  the  time  for  a  re- 
demption expires,  to  set  it  aside,  unless  he  can  show  a  strong 
case  of  fraud,  wrong  or  oppression.  A  defendant  has  no 
right  to  lie  by  and  permit  the  purchaser  to  obtain  a  deed, 
then  have  the  action  of  the  officer  abrogated,  thus  delaying 
the  creditor  in  the  collection  of  his  debt,  when,  by  applying 
to  one  of  the  two  terms  of  the  circuit  court  occurring  after  the 
sale  and  before  the  right  of  redemption  expires,  he  could  ob- 
tain complete  justice."  Complainant  has  shown  no  sufficient 
reason  why  he  did  not  apply  to  the  court  out  of  which  the 
execution  issued,  to  have  the  action  of  the  marshal  making 
the  levy  and  sale  set  aside,  or  if,  for  any  reason,  it  was  desir- 
able or  necessary  to  proceed  by  bill,  why  he  did  not  bring  his 
bill  sooner.  He  has  slept  too  long  on  his  rights,  if  he  had 
any,  to  invoke  the  aid  of  a  court  of  equity.  It  is  a  familiar 
principle  that  equity  will  only  lend  its  aid  to  those  that  seek 
it  in  apt  time,  all  things  considered.  That  has  not  been 
done  in  this  case. 

Some  testimony  may  have  been  admitted  that  was  im- 
proper, but,  in  the  view  taken  of -the  case,  it  is  not  seen  how 
it  injuriously  affected  complainant.  It  is  also  insisted  the 
cross-examination  of  the  witness  Dobbins,  touching  the  con- 
tents of  an  affidavit  made  in  another  case,  and  which  was 
not  then  before  him  so  that  he  could  refresh  his  recollection, 
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was  so  improper  as  to  be  error.  Concerning  the  subject  mat- 
ter of  the  cross-examination,  it  may  be  said  it  was  not  rela- 
tive to  any  matter  at  issue,  and  it  seems  impossible  the  mind 
of  the  court  was  influenced  by  it  in  coming  to  a  conclusion. 

It  is  made  a  point  for  relief  the  property  was  sold  for  an 
inadequate  price.  The  proof  is,  it  was  sold  at  the  marshal's 
sale  for  $2700,  and  that  shortly  after  Higgins  obtained  a 
deed  for  it  he  sold  it  to  his  co-defendant  for  $18,000.  No 
doubt  the  amount  bid  at  the  marshal's  sale  was  very  much 
less  than  the  property  was  really  worth,  but  of  that  com- 
plainant has  no  just  reason  to  find  fault,  as  it  did  not  affect 
him  injuriously.  It  was  sold  with  the  privilege  of  redemp- 
tion, and  had  complainant  chosen  to  avail  of  that  privilege, 
it  is  obvious  the  less  that  was  bid  upon  the  property  the  more 
favorable  it  was  to  him.  A  careful  consideration  of  the  whole 
record  discloses  nothing  that  the  law  will  take  hold  of  to  af- 
ford complainant  relief. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Howell  Strong  et  al. 

v. 
Monroe  N.  Lord  et  al. 

Filed  at  Ottawa  June  16,  1883. 

1.  Rescission  of  contract— for  fraud.  Where  one  of  several  joint 
owners  of  real  estate,  the  legal  title  being  in  another  of  the  owners,  offered 
his  services  to  negotiate  the  purchase  of  the  same  from  the  holder  of  the  legal 
title  for  a  purchaser  who  was  ignorant  of  certain  facts  which  were  not  dis- 
closed, and  which  would  operate  to  impair  the  title,  and  such  joint  owner 
procured  the  purchase,  which  was  accepted  in  ignorance  of  the  facts,  it  was 
held,  that  these  facts  constituted  constructive  fraud  on  the  part  of  the  person 
negotiating  the  purchase,  and  entitled  the  purchaser  to  rescind  the  contract, 
if  he  had  not  put  it  out  of  his  power  to  restore  the  whole  interest  he  had  thus 
been  induced  to  purchase. 
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2.  Same — placing  the  other  party  in  statu  quo.  A  party  who  would 
rescind  a  contract  for  fraud,  must  restore  the  other  party  to  the  condition  in 
which  he  stood  before  the  contract  was  made.  So  where  the  purchaser  of 
land  sells  an  interest  therein,  and  receives  full  payment,  and  his  vendee  dies 
leaving  an  infant  heir  entitled  to  a  deed,  he  can  not  rescind  his  own  purchase, 
for  the  reason  that  he  can  not  restore  the  land  in  whole  to  his  vendor. 

3.  Same — power  to  decree  the  restoration  of  the  infants  interest,  in 
such  case.  The  inability  of  the  parties  in  such  case  to  make  conveyance 
of  the  infant's  interest,  so  that  upon  the  rescission  of  the  original  contract  of 
sale  the  entire  property  might  be  restored,  can  not  be  aided  by  a  decree  of 
court  directing  such  conveyance,  for  the  want  of  authority  to  do  so,  at  least 
where  there  is  no  application  on  behalf  of  the  infant. 

4.  Descents — equitable  title.  Where  a  purchaser  of  land,  under  a  writ- 
ten contract,  makes  full  payment  of  the  purchase  money,  so  as  to  be  entitled 
to  a  deed  from  the  vendor,  he  will  have  an  equitable  title,  which  on  his  death 
will  vest  in  his  heirs. 

5.  Same — in  case  of  partnership  in  land — rights  of  surviving  partners. 
The  doctrine  of  survivorship,  in  respect  to  estates  in  partnership  in  real 
property,  is  limited,  it  seems,  to  the  extent  to  which  equity  stamps  the  char- 
acter of  personalty  upon  such  estates,  and  that  is,  so  far  as,  and  no  further 
than,  they  are  required  to  pay  partnership  debts;  so  that  whatever  remains  of 
such  partnership  real  estate  after  the  debts  of  the  company  shall  have  been 
discharged,  is  held  in  common,  at  once  subject  to  dower  or  curtesy,  and 
goes  to  the  heirs  or  devisees  accordingly. 

6.  So  where  several  persons  were  joint  equitable  owners  of  land,  in 
respect  of  which  there  was  no  indebtedness,  either  from  the  owners  to 
others,  or  as  among  themselves,  it  was  held,  even  conceding  a  partnership 
existed,  upon  the  death  of  one  of  the  owners  his  interest  descended  to  his 
heirs,  and  the  surviving  partners  had  no  power  of  disposition  as  to  that  part. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  John  A.  Jameson,  Judge, 
presiding. 

Mr.  E.  A.  Crane,  for  the  plaintiffs  in  error: 
Where  fraud  is  charged  and  proved,  the  burden  of  proof  is 
on  the  defendants  to  first  purge  themselves  of  the  fraud,  and 
they  are  estopped  from  using  the  result  of  their  own  wrong 
as  a  defence  for  their  unlawful  acts,  until  they  first  make 
some  showing  of  fairness  on  their  part.     Seeley  v.  Price,  14 
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Mich.  541 ;  Jacox  v.  Jacox,  40  id.  573 ;  Wartemburg  v.  Spie- 
gel, 31  id.  400;  Duncomb  v.  Richards,  46  id.  169. 

We  are  not  bound,  under  these  circumstances,  to  put  these 
defendants  in  statu  quo.  Downer  v.  Smith,  32  Vt.  7;  McCril- 
lis  v.  Carlton,  37  id.  139 ;  Concord  Bank  v.  Gregg,  14  N.  H. 
338;  Holbrook  v.  Burt,  22  Pick.  554;  Coffee  v.  Ruffin,  4 
Caldwell,  (Tenn.)  516  ;  Gilbert  v.  Hoffman,  2  Watts,  (Pa.)  QQ  ; 
Allin  v.  Willison,  72  111.  291;  VanDijke  v.  Walton,  88  id. 
444 ;  Upham  v.  Dickinson,  38  Mich.  338 ;  Z2ce<i  v.  Peterson, 
91  111.   288 ;    Hopkins  v.  Snedeker,  71  id.  449. 

WTe  can  put  them  in  stoiw  g^o  with  the  aid  of  the  court.  It 
is  well  settled  that  where  fraud  is  charged  a  tender  is  not 
necessary  before  filing  a  bill,  but  defendants  may  be  put  in 
statu  quo,  or  as  nearly  so  as  they  can  be  by  the  decree,  which 
may  order  it  done  in  a  certain  way  and  time.  Corbus  v. 
Teed,  69  111.  206 ;  Fitzhue  v.  Smith,  m  id.  487 ;  Board  of 
Supervisors  v.  Henneberry,  41  id.  179;  Webster  v.  French,  11 
id.  254. 

The  statute  (chap.  22,  sec.  44,)  provides  how  the  court  may 
transfer  the  interest  of  a  minor,  and  such  has  been  done. 
Enos  v.  Capps,  12  111.  256;  Burger  v.  Potter,  32  id.  Q6; 
Greenebaum  v.  Aust7ian,  70  id.  591 ;  Saff  v.  Phelps,  92  id. 
589. 

The  action  of  plaintiffs  in  error  does  not  necessarily  depend 
on  whether  the  agents  of  defendants  in  error  stated  what  was 
not  true.  Coffee  v.  Ruffin,  4  Coldwell,  (Tenn.)  516  ;  Eldridge 
v.  Walker,  60  111.  230;  Case  v.  Ayers,  65  id.  142;  Whitney  v. 
Roberts,  22  id.  381 ;    Matheivs  v.  Hamilton,  23  id.  470. 

They  can  not  be  both  buyer  and  seller  at  the  same  time. 
(Teivksbury  v.  Spruance,  75  111.  187.)  Courts  will  not  sanc- 
tion such  a  course,  nor  sanction  shifts  to  avoid  it,  (Pensonneau 
v.  Bleakley,  14  111.  15,)  or  sell  his  own  property  as  property  of 
another.     Ely  v.  Hanford,  65  111.  267. 

Lord  became  agent  of  plaintiffs  in  error  by  his  own  volun- 
tary acts,  and  no  words  are  necessary  to  create  that  relation. 
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Casey  v.  Casey,  14  111.  112;  Dennis  v.  McCagg,  32  id.  492; 
Hughes  v.  Washington,  72  id.  84;  Cotton  v.  Holliday,  59  id. 
176. 

It  makes  no  difference  whether  the  property  purchased  was 
worth  more  or  less  than  plaintiffs  in  error  paid  for  it, — 
whether  the  market  has  gone  up  or  down.  Pensonneau  v. 
Bleakley,  14  111.  15. 


Mr.  George  C.  Christian,  for  the  defendant  in  error  Lord : 

Before  a  party  can  rescind  a  contract  for  any  reason,  he 
must  be  in  a  position  to  restore  to  the  other  party  that  which 
he  received  from  him.  Cunningham  v.  Fithian,  2  Gilm.  650 ; 
Buchenau  v.  Homey,  12  111.  336  ;  Jennings  v.  Gage,  13  id. 
610;  Edmunds  v.  Myers,  16  id.  207;  Murphy  v.  Lockwood, 
21  id.  611 ;  Brown  v.  Schuler,  41  id.  196 ;  Smith  v.  Doty,  24 
id.  163;  Smith  v.  Brittenham,  98  id.  197;  Wolf  v.  Dietzsch, 
75  id.  205 ;  Benjamin  on  Sales,  sec.  452. 

The  identical  property  must  be  restored,  and  the  restora- 
tion must  be  full  and  complete.  Brown  v.  Schuler,  41  111. 
196;  Smith  v.  Doty,  24  id.  163;  Buchenau  v.  Homey,  12  id. 
336;  Jennings  v.  Gage,  13  id.  610;  Smith  v.  Brittenham,  98 
id.  197;    Wolf  v.  Dietzsch,  75  id.  205. 

It  must  be  unincumbered,  and  in  good  condition.  Cun- 
ningham v.  Fithian,   2  Gilm.   650. 

The  rescission  and  offer  to  restore  must  have  been  at  the 
first  practicable  moment.  Hall  v.  Fullerton,  69  111.  448 ; 
McCarthy  v.  Marleth,  80  id.  526. 

The  interest  of  Charles  Boe,  on  his  death,  descended  to 
his  heirs.  Buck  v.  Eaman,  18  111.  529 ;  Smith  v.  Smith,  55 
id.  204;  Smith  v.  McConnell,  17  id.  135;  Phelps  v.  Funk- 
houser,  39  id.  401;   Walbridge  v.  Day,  31  id.  379. 

Mr.  George  F.  Blanke.  for  the  defendant  in  error  Bolton. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Howell  Strong  and  Kobert  M.  Eoe  brought  their  bill  of 
complaint  in  the  Superior  Court  of  Cook  county,  against 
Monroe  N.  Lord  and  others,  to  rescind  a  certain  contract  of 
purchase  of  real  estate  in  Cook  county,  made  by  Strong. 
The  land  in  question  was,  on  October  1,  1872,  conveyed  to 
Strong  by  the  deed  of  Silas  C.  Stevens,  with  whom  defend- 
ants Lord  and  Bolton,  and  one  Flack,  were  joint  equitable 
owners,  for  the  consideration  of  $2750,  and  the  bill  alleges 
that  complainant  Kobert  M.  Eoe,  and  one  Charles  Eoe,  were 
jointly  interested  with  Strong  as  partners  in  the  purchase. 
The  transaction  is  sought  to  be  avoided  on  the  ground  that 
complainants  were  induced  to  purchase  through  fraud,  prac- 
ticed by  defendant  Lord.  Answers  and  replications  were 
filed,  and  the  cause  heard  upon  the  testimony  offered  by 
the  complainants.  When  the  complainants  had  rested  their 
case,  counsel  for  defendant  Lord  moved  the  court  to  dis- 
miss the  bill  upon  the  evidence  presented  by  complainants, 
because  they  could  not  place  the  defendants  in  statu  quo,  and 
so  were  not  entitled  to  have  the  contract  rescinded,  and,  after 
argument,  a  decree  was  entered  dismissing  the  bill.  The 
decree  was  affirmed  by  the  Appellate  Court  for  the  First  Dis- 
trict, and  writ  of  error  sued  out  from  this  court. 

The  evidence  adduced  by  complainants  before  the  Superior 
Court  tends  to  show  that  Lord  was  part  owner  with  Bolton, 
Stevens  and  Flack,  of  the  land  sold  and  conveyed  by  Stevens 
to  Strong ;  that  Strong  was  ignorant  of,  and  Lord  did  not 
disclose,  this  fact  to  Strong,  and  offered  his  services  to  nego- 
tiate the  purchase  from  Stevens,  which  were  accepted  by 
Strong,  and  Lord  did  negotiate  the  purchase  for  Strong  from 
Stevens.  These  circumstances,  uncontradicted,  were  sufficient 
to  constitute  constructive  fraud  on  the  part  of  Lord,  and 
would  entitle  Strong  to  rescind  the  purchase  from  Stevens, 
if  Strong  were  in  the  situation  to  reconvey  to  Stevens  the 
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title  which  he  received  from  the  latter.  There  can  be  no 
dispute  as  to  the  general  rule  that  the  party  who  would 
rescind  a  contract  on  the  ground  of  fraud  must  restore  the 
other  party  to  the  condition  in  which  he  stood  before  the 
contract  was  made.  We  shall,  then,  confine  ourselves,  in 
the  present  case,  to  the  inquiry  whether  the  plaintiffs  in 
error  are  able  to  place  the  defendants  in  statu  quo. 

The  proof  discloses  that  Strong,  after  his  purchase  from 
Stevens,  and  in  December,  1872,  entered  into  a  written  con- 
tract with  Eobert  M.  Eoe  and  Charles  Eoe  for  the  sale  and 
conveyance  to  them,  each,  of  an  undivided  one-fourth  of  the 
land  in  question,  upon  their  making  payment  of  the  purchase 
money  named ;  that  the  said  Eoes  afterward  made  payment 
in  full  of  the  purchase  money,  and  that  in  1876  said  Charles 
Eoe  died  intestate,  leaving  him  surviving  Mary  Eoe,  his 
widow,  and  Alice,  Alma  and  Elsie  Eoe,  his  children  and 
heirs  at  law.  The  latter  child,  Elsie,  is  an  infant.  Charles 
Eoe,  then,  having  made  full  payment  for,  and  being  entitled 
to,  a  deed  from  Strong,  under  the  written  contract  of  the 
latter,  of  one-fourth  of  the  land,  became  the  owner  in  equity 
of  such  one-fourth,  and  he  dying  intestate,  the  equitable  title 
to  one-fourth  of  the  land  descended  to  his  heirs.  (Smith  v. 
Smith,  55  111.  205.)  Elsie  Eoe,  one  of  those  heirs,  is  an  infant, 
and  can  not  therefore  make  a  valid  conveyance  of  his  inter- 
est. It  is  apparent,  therefore,  that  plaintiffs  are  not  in  the 
condition  that  they  are  able  to  restore  to  Stevens,  or  the 
parties  interested  with  him  in  the  land,  the  title  to  the  prem- 
ises as  Strong  received  it. 

It  is  contended  by  plaintiffs'  counsel  that  the  contract  of 
sale  and  conveyance  between  Strong  and  the  two  Eoes  con- 
stituted a  partnership  between  them;  that  the  land  to  be 
conveyed  by  Strong  to  the  Eoes  was  partnership  property, 
and  that  on  the  death  of  Charles  Eoe  the  title  vested  in 
plaintiffs  as  his  survivors,  and  they  offer  to  execute  any 
conveyance  of  the  land  the  court  may  direct.     The  theory 
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of  a  partnership  is  based  upon  the  following  clauses  in  the 
contract : 

'Tt  is  agreed,  in  case  of  a  sale  of  any  of  the  lands,  the  sec- 
ond party  shall  receive  one-fourth  of  the  proceeds.  In  case 
the  lands  do  not  sell  for  as  much,  including  taxes,  costs,  etc., 
as  the  first  party  originally  paid  said  Stevens,  then  the  sec- 
ond party  shall  bear  one-fourth  of  the  loss, — the  intent  of 
this  instrument  being  to  create  a  co-partnership  in  the  sale 
of  said  lands,  the  party  of  the  first  part  to  have  a  three- 
fourths  and  the  party  of  the  second  part  a  one-fourth  inter- 
est in  the  profits,  and  to  share  in  the  same  proportion  the 
losses, — in  case  of  a  sale,  the  second  party  to  release  his 
interest  in  the  part  sold." 

The  contract  is  between  Strong,  of  the  first  part,  and  Eobert 
M.  Eoe  in  one  and  Charles  Eoe  in  the  other  contract,  of  the 
second  part, — there  being  a  separate  contract  of  the  same 
tenor  with  each  of  the  Eoes.  The  language  of  the  preceding 
part  of  the  contract  is,  "the  first  party,  for  $687.50,  to  be 
paid  as  hereinafter  set  forth,  agrees  to  sell  the  second  party 
an  undivided  one-fourth"  of  the  land  in  question.  Then  fol- 
low the  terms  of  payment,  and  afterward  this :  "The  first 
party  agrees,  if  above  conditions  are  fulfilled,  to  deed  the 
second  party  an  undivided  one-fourth  of  the  land."  Eobert 
and  Charles  Eoe  both  having  made  all  the  required  payments 
under  the  contract,  they  were  by  its  terms  each  entitled  to  a 
deed  of  an  undivided  fourth  of  the  land,  and  it  might  well  be 
disputed  whether  there  was  the  existence  of  any  partnership 
after  the  making  of  such  payment.  But  conceding  the  exist- 
ence of  a  partnership,  as  claimed,  we  can  not  recognize  the 
right  in  the  survivors,  Strong  and  Eobert  M.  Eoe,  after  the 
death  of  Charles  Eoe,  to  sell  the  interest  which  the  latter 
had  in  the  land  at  the  time  of  his  death.  Mr.  Washburn, 
in  his  work  on  Eeal  Property,  (vol.  1,  p,  422,)  speaking  of 
estates  in  partnership  in  real  property,  says :  "In  this 
country, — and  it  seems  generally  in  England, — the  doctrine 
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of  survivorship  is  limited  by  the  extent  to  which  equity 
stamps  the  character  of  personalty  upon  such  estates,  and 
that  is,  so  far  as,  and  no  further  than,  they  are  required  to 
pay  partnership  debts."  And  further,  on  page  423 :  "And, 
as  would  naturally  be  inferred  from  the  premises  above  stated, 
whatever  remains  of  such  partnership  real  estate  after  the 
debts  of  the  company  shall  have  been  discharged,  is  held  in 
common,  at  once  subject  to  dower  or  curtesy,  and  goes  to 
the  heirs  or  devisees  accordingly."  All  the  payments  on 
Strong's  purchase  of  the  real  estate  in  question  had  been 
made,  and  Strong  had  received  from  the  Koes  all  payments 
due  him  under  the  contracts  with  them.  There  were  no 
debts  owing  in  respect  to  this  matter.  The  supposed  partner- 
ship was  fully  wound  up,  and  there  was  nothing  left  for  the 
survivors  to  do,  and  consequently  the  equitable  title  of  Charles 
Roe  in  the  land  descended  to  his  heirs. 

It  is  suggested  that  although  there  may  be  inability  in  the 
parties  to  make  conveyance  of  the  infant's  interest,  it  may 
be  conveyed  for  and  on  behalf  of  the  infant,  under  decree  of 
the  court  to  that  effect.  We  know  of  no  warrant  of  authority 
for  the  exercise  of  such  a  power  on  the  part  of  a  court, — at 
least  where  there  was  no  application  on  behalf  of  the  infant. 

We  see  nothing  in  the  circumstances  of  the  case  which 
should  take  it  out  of  the  general  rule  of  the  necessity,  in 
order  to  rescind  a  contract  for  fraud,  of  restoring  the  other 
party  to  the  condition  in  which  he  stood  before  the  contract 
was  made,  and  that  being  impossible  here,  the  judgment  of 
the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Hugh  McFarlane 

v. 

William  H.  Williams. 

Filed  at  Ottawa  June  16,  1883. 

1.  Landlord  and  tenant — as  to  amount  of  rent  to  be  paid — whether 
terms  of  an  agreement  to  lease  are  uncertain — how  the  amount  may  be 
ascertained.  A  contract  for  a  lease  of  premises  provided  that  the  rent  to  be 
paid  yearly  was  $1513.84,  subject  to  any  errors  in  the  figuring  thereto  attached, 
which,  with  the  parol  evidence  identifying  the  figuring,  showed  that  the  rent 
to  be  paid  was  six  per  cent  on  the  cost  of  the  property:  Held,  that  the  lease 
was  not  void  for  indefiniteness  and  uncertainty  as  to  the  amount  of  the  rent. 
The  sum  named  was  certain,  and  must  govern  unless  a  mistake  in  the  esti- 
mate was  shown,  and  this  might  have  been  done  without  the  proviso  pro- 
viding for  its  correction,  and  parol  evidence  was  admissible  to  show  such 
mistake. 

2.  So  where  a  person  had  purchased  a  number  of  lots,  a  part  of  which  he 
agreed  to  lease  to  the  party  negotiating  the  purchase,  at  a  certain  annual 
rental  named,  the  amount  to  be  subject  to  correction  if  there  were  any  errors 
in  the  figuring  on  a  paper  attached  to  the  contract,  and  it  appeared  that  the 
sum  named  was  intended  to  be  six  per  cent  on  the  pro  rata  cost  of  the  lots, 
it  was  held,  that  the  amount  of  the  rent  was  not  uncertain,  as  it  could  be 
readily  estimated  what  the  lots  to  be  leased  cost,  by  comparing  the  number 
of  square  feet  in  them  with  the  square  feet  in  the  entire  purchase,  and  that 
six  per  cent  on  that  sum  was  the  rent  to  be  paid. 

3.  A  contract  for  a  lease  is  sufficient  if  it  gives  the  data  by  which  the 
amount  of  rent  may  be  found,  leaving  it  to  be  worked  out  by  calculation,  and 
it  is  also  sufficient  to  state  a  gross  sum  supposed  to  represent  that  calculation, 
subject  to  the  correction  of  any  mistake  that  may  be  found  in  such  calcula- 
tion. But  when  the  sum  is  stated  it  will  be  presumed  to  be  correct,  until  a 
mistake  therein  is  clearly  proven. 

4.  Same — as  to  time  of  payment  of  rent.  Where  a  contract  for  a  lease 
provides  that  the  rent  is  to  be  paid  annually,  but  fixes  no  time  of  payment, 
and  no  contrary  usage  is  shown,  the  rent  will  be  payable  at  the  end  of  each 
year. 

5.  Same — as  to  time  when  lessee  shall  pay  taxes.  Where  an  agreement 
for  a  lease  requires  the  lessee  to  pay  all  taxes  on  the  demised  premises,  with- 
out stating  the  time  of  payment,  they  must  be  paid  when  due,  the  time  being 
fixed  by  law,  or  paid  so  as  to  avoid  any  sale  of  the  property. 

6.  Same — whether  lessee  must  sign  the  lease,  in  order  to  bind  him  to  the 
payment  of  rent.     Where  a  lease  recites  that  the  lessee  is  to  pay  a  certain 
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sum  as  rent  for  the  premises,  his  acceptance  of  the  lease  makes  him  a  direct 
obligor  or  promisor  to  pay  the  rent,  although  he  has  not  signed  or  executed 
the  instrument.     Such  an  instrument  is  not  a  unilateral  contract. 

7.  Same — of  the  consideration  of  an  agreement  to  make  a  lease.  The 
promise  or  obligation  of  a  lessee  to  pay  rent  is  a  sufficient  consideration  for 
an  agreement  to  lease  the  premises  to  him. 

8.  Specific  pekfokmance — laches.  "Where  a  bill  was  filed  within  three 
months  after  the  absolute  refusal  of  the  owner  of  premises  to  lease  the  same 
to  the  complainant,  according  to  his  written  agreement  to  do  so,  for  a  spe- 
cific performance  of  the  contract,  and  the  complainant  in  the  meantime  gave 
the  owner  no  reason  to  believe  he  did  not  intend  to  insist  upon  the  perform- 
ance of  the  contract,  the  delay  in  instituting  suit  was  held  no  bar  to  the  relief 
sought. 

9.  Same — agreement  to  make  a  lease — insolvency  of  the  proposed  lessee. 
"Where  a  party  agrees  to  lease  property  to  another,  the  insolvency  of  the  latter 
is  no  reason  for  not  decreeing  a  specific  performance  of  the  agreement,  when 
he  has  offered  abundant  security  for  the  payment  of  the  rent,  which  is  refused 
because  the  owner  thinks  he  can  do  better,  and  therefore  determines  not  to 
perform. 

10.  Mistake — may  be  shown  by  parol  evidence,  and  corrected  in  equity. 
"Where  a  mistake  is  made  in  a  contract  for  the  payment  of  a  given  sum  of 
money,  by  a  miscalculation  on  a  basis  adopted  by  both  parties,  it  is  compe- 
tent to  allege  and  prove  the  mistake  in  a  court  of  equity,  and  parol  evidence 
is  admissible  to  prove  the  same. 

11.  Bueden  of  proof — to  impeach  consideration  of  contract.  "Where 
a  contract  recites  an  adequate  consideration,  the  burden  of  proof  is  on  the 
party  seeking  to  avoid  it  to  impeach  such  recital  by  a  clear  preponderance  of 
evidence. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Geo.  Gardner,  Judge,  presiding. 

William  H.  Williams  filed  his  bill  in  equity,  m  the  office  of . 
the  clerk  of  the  Superior  Court  of  Cook  county,  against  Hugh 
McFarlane,  on  the  29th  day  of  July,  1881,  wherein  it  was, 
in  substance,  alleged,  that  about  the  15th  of  May,  1880,  the 
Charter  Oak  Life  Insurance  Company,  of  Hartford,  Connec- 
ticut, was  the  owner  of  lots  1  to  5,  and  lots  10  to  IT,  inclu- 
sive, in  Dobbins'  subdivision  of  block  55,  of  school  section 
addition  to  Chicago ;  that  defendant  was,  at  that  date,  desir- 
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ous  of  purchasing  the  same,  and  employed  complainant  to 
negotiate  for  the  purchase  thereof ;  that  it  was  then  agreed 
between  complainant  and  defendant,  that  in  case  complainant 
should  procure  for  defendant  the  purchase  of  said  premises, 
defendant  would  lease  to  said  complainant  a  portion  of  said 
premises,  namely,  lots  1  to  5,  and  10  to  14,  both  inclusive, 
for  a  term  of  years,  upon  favorable  terms  ;  that  complainant, 
acting  in  good  faith,  commenced  to  negotiate  for  the  prem- 
ises first  aforesaid  on  behalf  of  defendant ;  that  to  make  said 
agreement  more  binding,  it  was  agreed,  in  writing,  on  the 
15th  of  May,  A.  D.  1880,  that  in  case  said  defendant  should 
purchase  the  first  aforesaid  premises,  he  would  lease  the 
complainant  the  last  aforesaid  premises  for  the  term  of  one 
year,  commencing  on  the  1st  day  of  May,  A.  D.  1880,  with 
the  option  to  complainant  to  continue  said  lease  for  a  second 
year,  and  again  for  a  third  year,  with  the  proviso,  that  in 
case  defendant  should  sell  or  desire  to  improve  said  premises, 
then,  in  such  case,  complainant  should  not  have  the  posses- 
sion of  said  premises  for  said  third  year ;  that  the  yearly 
rental  of  said  premises  should  be  $1513.84,  payable  at  the 
end  of  each  year;  that  said  amount  was  made  subject  to  any 
errors  in  figuring  six  per  cent  on  a  valuation  of  said  prem- 
ises leased  as  aforesaid,  fixing  said  valuation  at  $23,564, 
and  the  complainant  was  to  pay,  as  additional  rent  for  said 
premises,  the  taxes  upon  the  same  for  the  years  so  leased, — 
which  contract  was  duly  recorded  in  the  proper  office,  July 
28,  1880,  and  a  copy  thereof  is  annexed  to  the  bill,  as  an 
exhibit. 

It  is  further  alleged  in  the  bill,  that  on  or  about  the  date 
of  said  written  contract  defendant  entered  into  a  contract 
with  said  Charter  Oak  Life  Insurance  Company  to  purchase 
the  first  above  described  premises,  and  subsequently  to  the 
entering  into  said  contract  to  purchase,  and  prior  to  the  1st 
day  of  May,  A.  D.  1881,  said  purchase  was  duly  consum- 
mated, and  the  defendant  received  from  said  insurance  com- 
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pany  a  warranty  deed  of  the  premises  first  above  described  ; 
that  since  said  1st  day  of  May,  A.  D.  1881,  the  defendant 
has  been  in  possession  of  said  premises,  and,  although  often 
requested,  has  not  executed  to  complainant  a  lease  in  accord- 
ance with  the  terms  of  said  contract,  nor  given  possession  of 
said  premises  to  complainant,  but  has  refused,  and  still 
refuses,  to  do  so.  It  is  further  alleged  that  complainant  is 
negotiating  to  lease  said  premises  to  other  parties,  and  if  he 
should  succeed  in  doing  so,  and  give  them  possession,  it 
would  cause  endless  suits,  and  take  months,  and  perhaps 
years,  to  dispossess  them,  and  thereby  cause  irreparable 
injury  to  complainant.  It  is  further  alleged  that  complain- 
ant has,  in  every  way,  complied  with  the  terms  of  said  con- 
tract, and  is  ready  and  willing  to  sign  a  lease  in  accordance 
with  said  contract,  and  in  every  way  to  comply  therewith. 

The  prayer  is  that  defendant  answer  without  oath,  and 
that  he  be  decreed  to  execute  a  lease  in  accordance  with  the 
terms  of  said  contract ;  that  he  deliver  possession  of  said 
premises  to  complainant ;  that  in  case  he  shall  refuse  to  exe- 
cute such  lease  the  master  in  chancery  shall  execute  the 
same ;  that  the  value  of  the  use  of  said  premises  from  the 
1st  day  of  May  then  last,  to  the  time  complainant  is  given 
possession,  be  ascertained,  and  such  amount  deducted  from 
the  rent  due  defendant  on  the  1st  day  of  May,  1882,  etc., 
and  for  general  relief,  etc. 

The  defendant  answered  the  bill,  admitting  the  purchase 
of  the  lots  from  the  life  insurance  company,  but  denying  that 
he  employed  complainant  to  make  the  purchase,  or  that  com- 
plainant acted  for  him  in  making  said  purchase,  or  that  he 
agreed  to  lease  complainant  any  of  said  lots.  The  answer 
then  sets  up  and  relies  upon  "the  Statute  of  Frauds.  It  is 
further  alleged  in  the  answer,  that  the  life  insurance  company, 
its  agent  or  attorney,  employed  complainant  to  assist  its 
solicitor,  Judge  Van  H.  Higgins,  in  making  the  sale  of  said 
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lots  to  defendant,  and  has  paid  complainant  for  his  services 
in  rendering  such  assistance ;  that  defendant  admits  signing 
the  written  contract  made  an  exhibit  to  the  bill,  but  alleges 
that  he  did  not  receive  from  complainant  any  consideration 
for  such  signing,  and  that  it  is  null  and  void ;  that  complain- 
ant rendered  defendant  no  services,  as  recited  in  that  in- 
strument, but  complainant  was  employed  and  paid  by  said 
insurance  company,  or  by  its  agent  or  solicitor,  Judge  Van 
H.  Higgins ;  denies  that  the  legal  effect  of  such  agreement 
is,  that  yearly  rental  should  be  $1513.84,  payable  at  the  end 
of  each  year,  or  that  the  rent  was  to  be  on  the  basis  of  six 
per  cent  on  a  valuation,  but  avers  that  at  the  time  of  sign- 
ing said  agreement  the  figuring  was  on  a  basis  of  seven  per 
cent,  instead  of  six,  and  that  there  was  no  consideration  paid 
defendant  for  signing  same ;  denies  that  he  has  been  in  pos- 
session since  May  1,  1881,  but  says  that  Warren  Springer, 
with  complainant's  consent,  was  in  possession  of  same  under 
a  lease  from  one  Holton,  from  the  time  defendant  bought 
until  the  28th  of  May,  1881,  when  defendant  bought  from 
Springer  a  building  which  covered  a  large  portion  of  lots  1 
to  5,  and  10  to  14,  inclusive;  that  immediately  after  the  pur- 
chase of  said  building  defendant  expended  $8000  and  upwards 
in  repairing  it,  and  thereby  increased  the  rental  value  of  the 
property,  and  shortly  thereafter  leased  it  to  Charles  Karstner 
&  Co.,  who  are  now  occupying  the  same ;  denies  that  com- 
plainant has  kept  his  agreement ;  alleges  delay  and  laches  in 
filing  the  bill ;  alleges  that  complainant  was  insolvent  at  and 
for  a  long  time  prior  to  May  1,  1881,  and  claims,  finally, 
that  complainant's  remedy,  if  he  has  any,  is  at  law. 

On  final  hearing  the  court  decreed  a  specific  performance 
in  conformity  with  the  prayer  of  the  bill.  From  this  decree 
an  appeal  was  prosecuted  to  the  Appellate  Court  for  the  First 
District,  where  the  decree  of  the  Superior  Court  was  affirmed. 
The  present  appeal  is  from  that  decision. 
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Mr.  Wm.  H.  &  Mr.  J.  H.  Moore,  for  the  appellant : 

The  contract  is  so  indefinite  and  uncertain  that  no  one  can 
tell  when  the  rent  is  payable,  or  how  much.  A  valuable  con- 
sideration, particularity,  certainty,  and  a  necessity  for  per- 
formance, are  the  requisites  upon  which  the  equity  of  the 
case  arises.     Waterman  on  Specific  Perf.  sees.  6,  141,  149. 

If  any  of  the  material  portion  of  the  terms  be  omitted  or 
left  in  doubt,  the  court  will  regard  the  transaction  as  imper- 
fect, and  resting  in  treaty  only.  Taylor  on  Landlord  and 
Tenant,  sec.  46,  and  note;  Grace  v.  Dennison,  114  Mass.  17; 
Nichols  v.  Williams,  22  N.  J.  17;  Gosse  v.  Jones,  73  111.  509; 
Brix  v.  Ott,  101  id.  74. 

The  contract  is  not  based  upon  any  consideration,  and  can 
not  be  enforced.  Gilbert  v.  Holmes,  69  111.  556 ;  Lear  v. 
Chouteau,  23  id.  42 ;  Taylor  v.  Merrill,  55  id.  61 ;  Frisbie  v. 
Ballance,  4  Scam.  287. 

Williams  was  insolvent  on  and  prior  to  the  1st  day  of  May, 
1881, — the  time  when  the  tenancy  was  to  commence.  In- 
solvency is  a  bar  to  the  specific  contract  for  a  lease.  Taylor 
on  Landlord  and  Tenant,  sec.  47;  Waterman  on  Specific 
Perf.  sec.  433;  Fry  on  Specific  Perf.  sec.  634;  Pomeroy  on 
Specific  Perf.  sec.  332. 

The  case  of  the  complainant  is  barred  by  change  of  circum- 
stances, laches,  and  lapse  of  time.  Williams  sat  by  until 
July  29,  1881,  when  McFarlane  had  expended  $10,000  upon 
the  building,  and  three  months  after  May  1,  when  the  tenancy 
was  to  commence,  before  filing  his  bill. 

The  enforcement  of  a  contract  is  within  the  sound  legal 
discretion  of  the  court.  Courts  always  hesitate  to  compel 
specific  performance  "when  there  is  anything,  by  reason  of 
the  change  in  circumstances  in  regard  to  the  property,  that 
makes  it  unconscionable"  for  them  so  to  do.  Iglehart  v.  Vail, 
73  111.  65 ;  Kimball  v.  Toole,  70  id.  565 ;  Stone  v.  Pratt,  25 
id.  25 ;  Fish  v.  Lesser,  69  id.  396 ;  Mississippi  and  Missouri 
R.  R.  Co.  v.  Cromivell,  91  U.  S.  645. 
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Time  is  the  essence  of  a  contract  for  a  lease.  Waterman, 
sec.  460 ;  Taylor  on  Landlord  and  Tenant,  sec.  49. 

Mr.  H.  C.  Noyes,  and  Mr.  E.  S.  Williams,  for  the  appellee  : 

If  there  is  no  usage  or  agreement  to  the  contrary,  the  rent 

is  payable  at  the  end  of  the  term.     Taylor  on  Landlord  and 

Tenant,  sec.  391 ;  3  Kent's  Com.  374 ;  Dixon  v.  Niccols  et  al. 

39  111.  386. 

As  to  the  taxes,  they  could  not,  from  the  nature  of  the 
case,  be  made  payable  at  any  particular  time.  As  to  the 
consideration,  it  was  sufficient  that  Williams  agreed  to  pay 
rent. 


Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  objections  relied  upon  by  counsel  for  appellant  for  a 
reversal  of  the  judgment  below,  will  be  noticed,  so  far  as 
deemed  important,  in  the  order  in  which  they  are  urged  in 
their  printed  argument. 

First — It  is  contended  the  alleged  contract  for  a  lease  is 
indefinite  and  uncertain.  This  is  the  language  of  the  con- 
tract : 

"It  is  hereby  stipulated  and  agreed,  that  in  case  I  purchase 
lots  1  to  5,  and  lots  10  to  17,  in  Dobbins'  subdivision  of  block 
55,  of  the  school  section  addition  to  Chicago,  that  I  will  lease 
to  W.  H.  Williams  said  lots  1  to  5,  both  inclusive,  and  said 
lots  10  to  14,  both  inclusive,  for  one  year,  from  1st  May, 
1881,  with  the  option  to  said  Williams  to  have  said  lease 
extended  for  one  year,  and  again  for  another  year, — the  last 
year,  however,  to  be  subject  to  the  right  of  said  McFarlane 
to  sell  said  premises,  or  to  improve  them.  This  is  made  in 
consideration  of  services  rendered  by  the  said  Williams  in 
effecting  the  purchase  of  the  said  property. 

"Witness  my  hand  and  seal  this  15th  day  of  May,  1880. 
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"The  rent  to  be  paid  by  the  said  Williams  is  $1513.84, 
subject  to  any  errors  in  the  figuring  hereto  attached,  and  the 
taxes  on  the  property  so  leased. 

(Signed)  H.  McFarlane.      [Seal.] " 

Certain  papers,  with  calculations  thereon,  are  attached  to. 
the  paper  on  which  the  contract  is  written. 

The  respect  wherein  it  is  contended  the  contract  is  indefi- 
nite and  uncertain,  is,  first,  in  the  amount  of  rent  to  be  paid ; 
second,  the  time  when  it  is  to  be  paid ;  and  third,  the  time 
when  the  taxes  are  to  be  paid.  We  perceive  no  difficulty  in 
either  respect.  The  amount  of  rent  specified  in  the  contract 
is,  beyond  all  question,  definite  and  certain.  It  is  $1513.84. 
But  does  the  fact  that  the  probability  of  a  mistake  in  this 
amount  is  contemplated,  and  a  provision  is  inserted  in  the 
contract  providing  for  its  correction,  make  any  difference? 
Surely  not.  Had  no  such  provision  been  inserted,  it  would 
undoubtedly  have  been  competent  to  have  alleged  and  proved 
the  mistake  in  a  court  of  equity,  and  parol  evidence  would 
have  been  admissible  to  have  shown  the  mistake.  (Kerr  on 
Fraud  and  Mistake,  (Bump's  ed.)  416.)  But  again,  "that  is 
certain  which  may  be  rendered  certain,"  is  a  maxim  which 
may  with  propriety  be  applied  here.  It  is  proved  the  amount 
agreed  to  be  charged  for  rent  was  ascertained  in  this  way : 
The  five  lots  fronting  on  Canal  street  were  110  feet  one  way, 
and  100  feet  the  other  way,  making  11,000  square  feet.  There 
were  eight  lots  fronting  on  Harrison  street,  each  24  feet  wide. 
By  multiplying  the  24  by  8,  the  total  width  of  these  lots  is 
obtained.  One  of  the  lots,  however,  was  3  feet  wider  than 
the  others,  and  there  was,  therefore,  this  3  feet  to  be  added 
to  the  total  width  of  the  lots.  And  then  there  was,  also,  a 
private  alley  between  the  lots,  which  was  likewise  to  be  added 
to  the  total  width,  making,  in  all,  the  total  width  205  feet, 
which,  being  multiplied  by  the  length  or  depth  of  the  lots, 
(100  feet,)  makes  20,500  square  feet.      To  this   1950  was 
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added  on  account  of  a  private  alley,  and  then  the  11,000 
feet  for  the  lots  on  Canal  street,  making  a  total  of  33,450 
feet.  From  this  was  subtracted  7920  feet,  on  account  of  the 
lots  retained  by  McFarlane,  (being  15,  16  and  17,)  leaving 
25,530  square  feet  as  the  number  of  square  feet  in  the  nine 
lots  leased  to  Williams.  The  purchase  price  of  the  property 
was  $31,000,  which,  being  divided  by  the  whole  number  of 
square  feet,  gave  the  purchase  price  per  square  foot,  and  that 
being  multiplied  by  25,530,  gave  the  purchase  price  of  the 
nine  lots  leased  to  Williams,  and  upon  this  amount  interest 
was  computed  at  six  per  cent,  as  determining  the  amount  of 
rent  to  be  paid  by  Williams.  The  value  of  the  lots  leased  to 
Williams,  thus  ascertained,  was  $23,564,  and  in  the  original 
calculation  six  per  cent  on  this  amount  was  counted  as 
amounting  to  $1513.84,  by  mistake,  instead  of  $1413.84. 
The  error  is  patent  upon  the  face  of  the  calculations.  Now, 
these  facts  are  all  distinctly  shown  by  the  figures  and  calcu- 
lations annexed  to  the  contract.  It  is  true  it  required  parol 
evidence  to  explain  what  the  figures  meant,  but  this,  we  have 
seen,  was  perfectly  competent  for  the  purpose  of  explaining 
and  correcting  a  mistake.  The  only  dispute  in  the  evidence 
on  this  question  is,  whether  the  rate  should  be  six  or  seven 
per  cent,  appellant  testifying  that  it  should  be  the  latter,  but 
in  our  opinion  the  evidence  clearly  shows  that  he  is  wrong, 
and  that  the  rate  was  six  per  cent. 

In  our  opinion  it  would  have  been  sufficient  to  have  shown, 
in  the  agreement,  the  data  by  which  the  amount  of  rent  was 
to  be  ascertained,  leaving  it  to  be  worked  out  by  calcula- 
tion, and  it  was  sufficient  to  state  a  gross  amount  supposed 
to  represent  such  calculation,  subject  to  the  correction  of 
any  mistake  that  might  have  occurred  in  ascertaining  that 
amount.  In  such  case  there  is  no  real  uncertainty, — the 
amount  must  always  be  precisely  the  same, — the  only  diffi- 
culty lying  in  the  proof  of  what  was  the  data  upon  which  the 
calculation  was  made.     The  amount  stated  being  prima  facie 
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correct,  must  be  taken  as  the  true  amount  until  it  is  clearly 
and  unequivocally  proved  that  another  and  different  amount 
is  the  true  amount,  and  then  that  amount,  when  ascertained, 
in  presumption  of  law,  is  the  amount  which  the  parties  con- 
tracted should  be  paid,  and  must  have  been  paid,  in  order  to 
comply  with  the  contract.  The  mistake  of  counsel  for  appel- 
lant, here,  is  in  assuming  that  a  mistake  in  stating  the  true 
terms  of  a  contract,  and  uncertainty  in  the  terms  of  a  contract, 
are  one  and  the  same  thing.  In  the  former  case,  in  presump- 
tion of  law,  there  is  no  uncertainty,  while  in  the  latter  case 
there  can  be  no  accurate  knowledge  of  what  the  terms  of  the 
contract  really  were,  and  hence  the  court  can  not  know  what 
should  be  enforced. 

The  time  of  payment  of  the  rent,  here,  is,  clearly,  the  end 
of  the  year,  no  usage  or  agreement  being  shown  to  the  con- 
trary. (Dixon  v.  Nicculls  et  al.  39  111.  386 ;  Taylor  on  Land- 
lord and  Tenant,  sec.  391.)  The  taxes  were  to  be  paid  when 
due,  and  this  is  fixed  by  law.  They  must  be  paid  so  as  to 
avoid  a  sale  of  the  property  for  their  non-payment,  or  the 
enforcement  of  any  personal  liability  against  the  lessor  on 
account  thereof. 

Second — The  next  contention  of  counsel  for  appellant  is, 
the  contract  is  not  based  upon  any  consideration.  This  is 
not,  in  our  opinion,  sustained  by  the  record.  The  contract 
recites  an  adequate  consideration,  and  the  burden  is  upon 
appellant,  if  he  would  impeach  that  recital,  to  do  so  by 
a  clear  preponderance  of  evidence.  Waiving  the  question 
whether,  in  the  absence  of  evidence  of  fraud  or  mistake, 
appellant  is  estopped  by  such  recital,  we  think  he  has  not 
clearly  and  unquestionably  proven  that  it  is  untrue.  At 
most,  it  could  only  be  said  the  evidence  is  contradictory,  and 
the  question  is  not  free  from  doubt. 

But  again,  this  is  not  a  unilateral  contract,  as  is  assumed 
by  appellant's  counsel.  By  accepting  the  deed, — as,  techni- 
cally, the  contract  is, — appellee  became  bound  by  the  obliga- 
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tions  it  imposed  upon  him.  Although  a  deed  poll,  it  recites 
that  appellee  is  to  pay  $1513.84  rent,  etc.,  and  his  accept- 
ance makes  him  a  direct  obligor  or  promisor  to  this  effect. 
{Kershaw  v.  Kershaw,  102  111.  307;  Atlantic  Dock  Co.  v. 
Leavitt,  54  N.  Y.  35 ;  Schmucker  v.  Sibert,  18  Kan.  104.)  So 
it  is  said  in  Fry  on  Specific  Performance,  (2d  Am.  ed.)  202, 
*137,  sec.  298 :  "An  agreement  contained  in  a  deed  poll 
was  enforced,  notwithstanding  an  objection  which  was  taken 
from  the  unilateral  nature  of  the  instrument."  And  the 
author  refers  to  Otway  v.  Braithwaite,  1  Finch,  405,  and 
Butler  v.  Powis,  2  Coll.  C.  C.  156.  ¥See,  also,  to  like  effect, 
Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25.  The  promise  to 
pay  rent  was  a  sufficiently  valuable  consideration  for  the 
promise  to  lease.  See  Chitty  on  Contracts,  (11th  Am.  ed.) 
page  50,  note  d. 

Third — It  is  contended  the  insolvency  of  appellee  was,  of 
itself,  a  sufficient  reason  why  appellant  should  not  execute 
the  lease  as  required  by  the  terms  of  the  contract.  To  this 
we  think  there  are  two  sufficient  answers.  First,  the  proof 
does  not  establish  the  fact  that  appellee  was  insolvent  on  the 
1st  of  May,  1881.  It  is  unnecessary  to  recite  and  comment 
upon  the  evidence  on  this  point.  It  is  enough  to  say  that 
we  have  carefully  examined  and  considered  it,  and  while  it 
undoubtedly  establishes  that  appellee  was  a  man  of  small 
means,  it  does  not  establish  that  he  was  insolvent  at  that 
time.  Second,  appellee  offered  abundant  security  that  he 
would  pay  all  rent,  and  this  was  rejected,  not  because  of  its 
insufficiency,  but  because  appellant  had  determined  that  he 
could  do  better,  and  would  therefore  fail  to  perform  his  con- 
tract with  appellee. 

Fourth — It  is  next  insisted  the  decree  neither  conforms  to 
the  allegations  of  the  bill  nor  the  evidence ;  that  "the  bill 
alleges  that  the  yearly  rental  of  said  premises  to  be  paid 
defendant  by  complainant,  should  be  $1513.84,"  while  the 
decree  provides  that  the  amount  shall  be  $1413.84.     This  is 
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not  a  fair  presentation  of  the  allegation  of  the  bill  in  this 
respect.  The  bill  alleges  that  the  amount  of  $1513.84, 
stated  in  the  contract  to  be  the  yearly  rental  to  be  paid  by 
appellee  to  appellant,  was  "subject  to  any  errors  in  figuring 
six  per  cent  on  a  valuation  of  said  premises  *  *  *  at 
$23,564,"  and  hence,  of  necessity,  it  results  that  the  amount 
to  be  paid,  instead  of  being  $1513.84,  must  be  $1413.84. 
And  this,  we  have  seen,  is  borne  out  by  the  evidence. 

Fifth — The  remaining  objection  is,  appellee  is  barred  by 
laches  and  lapse  of  time.  Appellant's  refusal  became  abso- 
lute May  1,  and  the  present  bill  was  filed  on  the  29th  of 
July  following, — within  less  than  three  months.  Appellee 
gave  appellant  no  reason  to  believe,  that  we  have  been  able 
to  discover,  upon  the  faith  of  which  he  was  justified  in  act- 
ing, that  he  did  not  intend  to  insist  upon  his  rights  under 
the  contract.  No  peculiar  circumstances  are  shown  requir- 
ing greater  promptness  in  filing  the  bill  than  appellee  used. 
Appellant's  refusal  was  inexcusable  and  willful,  and  he  is 
entitled  to  no  sympathy  not  due  in  general  to  all  who  break 
their  engagements  in  order  to  make  profit  thereby. 

The  judgment  below  is  affirmed. 

Judgment  affirmed. 


The  Missouri  Furnace  Company 

v. 

Edward  Abend. 

Filed  at  Mt.  Vernon  June  16,  1883. 

1.  Appeal — reviewing  controverted  facts.  In  an  action  on  the  case  to 
recover  for  the  death  of  the  plaintiff's  intestate,  occasioned  by  the  alleged 
negligence  of  the  defendant,  in  which  the  plaintiff  recovered,  and  the  judg- 
ment is  affirmed  by  the  Appellate  Court,  it  will  be  assumed  that  whatever  the 
evidence  tended  to  prove  was  found  in  favor  of  the  plaintiff,  and  such  find- 
ing is  conclusive  upon  this  court. 
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2.  Negligence — of  evidence  as  to  due  care  on  the  part  of  the  plaintiff, 
in  an  action  to  recover  for  personal  injury.  In  an  action  to  recover  dam- 
ages for  a  personal  injury  alleged  to  have  resulted  from  the  negligence  of  the 
defendant,  the  law  does  not  always  require  positive  proof  of  due  care  and 
diligence  on  the  part  of  the  plaintiff.  Under  certain  circumstances  it  may  be 
taken  for  granted  that  he  observed  usual  and  ordinary  care  for  his  personal 
safety.  So  where  an  engineer  upon  a  railroad,  who  was  killed  by  defects  in  a 
foot-board,  was  shown  to  be  a  competent  and  careful  servant  in  his  employ- 
ment, and  he  was  seen  a  few  moments  before  his  death  in  the  observance  of 
due  care,  it  was  held,  that  it  could  not  properly  be  said  there  was  an  entire 
want  of  evidence  on  this  branch  of  the  case. 

3.  Same— negligence  as  a  question  of  fact.  It  is  a  question  of  fact 
whether  a  servant  is  guilty  of  negligence  by  continuing  to  use  defective 
machinery  for  a  reasonable  time  for  the  master  to  make  the  needed  repairs, 
after  his  promise  to  do  so. 

4.  Instruction — as  being  based  upon  evidence.  If  there  is  evidence  in 
a  case  tending  to  prove  that  a  party,  at  the  time  of  receiving  an  injury, 
observed  ordinary  care,  that  will  be  sufficient  to  warrant  the  giving  of  an  in- 
struction based  upon  that  hypothesis. 

5.  Master  and  servant — liability  of  the  former  for  injuries  received 
by  the  latter  in  his  service — of  their  relative  duties.  A  party  entering  the 
service  of  a  railroad  company,  or  other  corporation  using  locomotives  as  pro- 
pelling power,  assumes  by  his  contract  all  the  ordinary  hazards  arising  from 
the  performance  of  the  duties  of  his  voluntary  engagement,  and  for  an  injury 
arising  from  such  perils  no  recovery  can  be  had. 

6.  It  is,  however,  the  duty  of  the  employer  not  to  expose  the  employe  to 
other  perils  not  within  those  commonly  known  to  be  incident  to  the  service 
he  is  expected  to  perform.  On  this  principle  it  is  the  implied  duty  of  the 
master  to  furnish  reasonably  safe  machinery  for  use,  and  to  observe  ordinary 
care  in  selecting  fellow  servants. 

7.  If  an  employe  discovers  that  the  service  has  become  more  hazardous 
than  usual,  or  than  he  had  anticipated,  by  reason  of  defective  machinery,  the 
retaining  of  unfaithful  fellow  servants,  or  from  any  other  cause,  the  general 
rule  is,  he  must  quit  the  service  or  assume  the  extra  risks  to  which  he  is 
exposed.  The  law  imposes  no  obligation  on  the  master  to  take  more  care  of 
the  servant  than  the  latter  is  willing  to  observe  for  his  own  personal  safety. 

8.  This  general  rule,  however,  has  its  exceptions.  When  the  master, 
on  being  notified  by  the  servant  of  defects  that  render  the  service  he  is 
engaged  to  perform  more  hazardous,  expressly  promises  to  make  the  needed 
repairs,  the  servant  may  continue  in  the  employment  a  reasonable  time  to 
permit  the  performance  of  the  promise  without  being  guilty  of  negligence, 
and  if  any  injury  results  therefrom  he  may  recover,  unless  he  should  con- 
tinue in  the  employment  when  the  danger  is  so  imminent  that  no  prudent 
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man  would  undertake  to  perform  the  service.  The  promise  of  the  master, 
in  such  case,  relieves  the  servant  from  the  charge  of  negligence  by  continu- 
ing in  the  service. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  George  W.  Wall,  Judge,  pre- 
siding. 

On  the  21st  day  of  February,  1880,  Charles  Castaine,  since 
deceased,  was  in  the  employ  of  the  Missouri  Furnace  Com- 
pany, as  engine-driver  on  the  switch  locomotive  used  by  the 
company  for  moving  cars  in  and  about  its  yards.  While 
thus  employed  on  that  day,  he  in  some  way  fell  from  the 
locomotive,  and  was  run  over  by  it  and  killed.  Afterwards 
the  administrator  of  his  estate  brought  this  suit  against  the 
company  to  recover  damages  resulting  to  the  widow  and  next 
of  kin  on  account  of  the  death  of  the  intestate,  which  it  is 
alleged  was  caused  by  the  negligent  conduct  of  defendant. 
Eecitals  in  the  declaration  set  forth  the  duty  of  defendant  to 
keep  the  engine  in  suitable  repair,  and  as  a  breach  of  that 
duty  it  is  averred  defendant  permitted  the  engine  to  become 
and  remain  out  of  repair,  and  dangerous  to  the  engine-driver. 
Among  the  principal  defects  that  led  to  and  caused  the  death 
of  the  intestate,  it  is  averred  the  engine  was  so  constructed 
it  could  not  be  oiled  except  when  running ;  that  it  w,as  out  of 
repair,  and  dangerous  to  the  employe,  and  that  there  were 
no  platforms  or  other  safeguards  so  as  to  protect  such  em- 
ploye while  engaged  in  oiling  and  running  it ;  and  that  the 
foot-board  in  front  of  the  engine  was  out  of  repair,  and  in  an 
unsafe  condition.  It  is  also  further  alleged,  that  "on  the 
21st  of  February  Charles  Castaine  was  in  the  employ  of 
defendant,  and  was  engaged  in  running  said  engine  on  said 
railroad,  as  engineer,  and  that  then  and  there  he  complained 
to  said  defendant,  and  notified  it  of  the  said  defective  and 
dangerous  condition  of  said  engine,  and  said  defendant  caused 
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the  said  Charles  Castaine  to  remain  and  continue  in  said  em- 
ployment by  then  and  there  promising  him  that  said  defects, 
including  the  repairing  of  said  foot-board,  would  be  speedily 
repaired  and  remedied ;  that  defendant  did  not  heed  its  duty 
in  this  respect,  and  failed  and  neglected  to  remedy  said 
defects  ;  and  that  on  said  21st  day  of  February,  and  while  he 
was  in  the  employ  of  defendant  as  engineer,  and  was  engaged 
in  running  said  engine,  using  due  care  and  diligence,  he  was, 
in  consequence  of  said  defects,  thrown  with  great  force  and 
violence  from  said  engine,  and  was  thereby  then  and  there 
killed."  The  names  of  the  widow  and  children  surviving  the 
deceased  are  stated  in  the  declaration,  and  it  is  then  averred 
that  in  consequence  of  his  death  they  were  deprived  of  the 
support  he  had  hitherto  given  them.  A  demurrer  interposed 
to  the  amended  declaration  was  overruled,  and  defendant 
pleaded  the  general  issue,  on  which  a  trial  was  had,  which 
resulted  in  a  verdict  for  plaintiff,  on  which  judgment  was 
rendered.  The  first  judgment  for  plaintiff  was  reversed,  on 
defendant's  appeal,  by  the  Appellate  Court.  On  the  second 
trial  plaintiff  recovered  a  second  verdict  in  the  sum  of  $3000. 
The  motion  made  for  a  new  trial  was  overruled,  and  the 
court  pronounced  judgment  on  the  verdict.  This  latter  judg- 
ment, on  the  appeal  of  defendant,  was  affirmed  in  the  Appel- 
late Court  for  the  Fourth  District,  and  defendant  brings  the 
case  to  this  court  on  its  further  appeal. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellant. 

Mr.  James  M.  Dill,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  not  insisted  in  this  court,  as  was  done  in  the  courts 
below,  that  the  verdict  is  against  the  weight  of  the  evidence, 
nor  is  it  expected  this  court  will  reexamine  the  evidence  on 
controverted  questions  of  fact.      It  will  be   assumed  that 
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whatever  the  evidence  tends  to  prove  was  found  in  favor  of 
plaintiff,  and  that  finding,  under  the  Practice  act,  is,  of 
course,  conclusive  on  this  court.  It  is  said,  however,  there 
is  an  entire  want  of  evidence  to  sustain  the  averment  of  the 
declaration  that  deceased  "used  due  care  and  diligence"  for 
his  personal  safety,  and  that  this  defect  is  fatal  to  the  pres- 
ent recovery.  No  one  saw  the  accident,  but  the  evidence 
warrants  the  belief  that  deceased  fell  from  the  foot-board 
while  in  the  act  of  oiling  the  engine  when  in  motion,  and  was 
killed.  The  concession  of  counsel  is,  no  doubt,  correct,  it 
does  not  always  require  positive  proof  of  the  exercise  of  due 
care  and  diligence.  Under  certain  circumstances  it  may  be 
taken  for  granted  deceased  observed  usual  and  ordinary  care 
for  his  personal  safety.  That  is  the  case  here.  The  testi- 
mony from  all  sources  is,  that  deceased  was  a  competent  and 
careful  engineer.  There  is  some  evidence  tending  to  show 
the  engine  could  not  well  be  oiled,  on  account  of  its  peculiar 
construction,  except  when  in  motion,  and  the  jury  must 
have  so  found.  Had  the  foot-board  been  in  order,  there 
would  have  been  no  danger  in  so  doing.  It  was  the  usual 
mode  of  oiling  the  engine.  The  deceased  was  seen,  a  few 
moments  before  his  death,  in  the  observance  of  due  care.  In 
the  brief  period  that  intervened  it  is  unreasonable  to  believe 
he  ceased  to  use  that  ordinary  care  that  he  had  been  accus- 
tomed to  observe  during  the  whole  time  he  had  been  in  the 
company's  employ.  All  the  circumstances  tend  to  show  the 
exercise  of  due  care  and  caution  on  the  part  of  deceased  at 
the  time  of  the  accident,  so  that  it  is  not  accurate  to  say  there 
was  an  entire  want  of  evidence  on  this  branch  of  the  case. 
A  similar  objection  was  taken  in  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Gregory,  58  111.  272.  In  that  case  it  was 
said  :  "Up  to  within  a  moment  of  the  accident,  he, "  deceased, 
"was  shown  to  have  been  in  the  exercise  of  due  care  in  his 
proper  place,  and  it  would  do  violence  to  the  facts  in  the 
case  to  presume  that  in  the  instant  that  intervened  he  was 
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guilty  of  negligence,  in  the  absence  of  proof  of  any  circum- 
stances that  even  tend  to  establish  the  fact  of  negligence." 
No  one  in  that  case  saw  the  accident,  and  no  affirmative  evi- 
dence was  given  as  to  what  care  the  deceased  observed.  It 
was  thought  to  have  been  made  to  appear  from  the  circum- 
stances attending  the  accident,  and  it  was  said  it  was  imma- 
terial how  the  fact  was  made  to  appear,  so  it  did  appear. 

Passing  on,  the  principal  question  made  will  be  briefly  con- 
sidered. It  is,  whether  deceased  was,  himself,  guilty  of  such 
negligence  by  remaining  in  defendant's  service  after  he  knew 
the  foot-board  was  in  a  dangerous  condition,  as  will  bar  a 
recovery.  The  proof  is,  deceased  notified  the  proper  officers 
of  the  company  whose  duty  it  was  to  make  and  direct  when 
repairs  should  be  made,  of  the  dangerous  condition  of  the 
foot-board,  and  the  averment  is,  defendant  "caused  the  said 
Charles  Castaine  to  remain  and  continue  in  said  employment 
by  then  and  there  promising  him  that  said  defects,  including 
the  repairing  of  the  foot-board,  would  be  speedily  repaired 
and  remedied ;  that  defendant  did  not  heed  its  duty  in  this 
respect,  and  failed  and  neglected  to  remedy  said  defects." 
There  was  evidence  tending  to  sustain  this  averment  in  the 
declaration,  and,  of  course,  it  will  be  assumed,  for  the  pur- 
poses of  this  decision,  the  jury  so  found  in  support  of  the 
verdict,  and  the  affirmance  of  the  judgment  by  the  Appellate 
Court  implies  a  finding  of  the  facts  in  the  same  way.  It 
only  remains,  therefore,  to  consider  the  questions  of  law 
raised.  On  this  branch  of  the  case  the  court  gave  the  follow- 
ing instruction  for  plaintiff:  "The  court  instructs  the  jury, 
that  if  they  believe,  from  the  evidence,  that  the  deceased, 
Charles  Castaine,  while  in  the  exercise  of  due  care  and 
caution,  was  killed  in  consequence  of  the  defective  condition 
of  the  engine  used  by  defendant,  as  alleged  in  the  declaration, 
and  if  they  further  believe,  from  the  evidence,  that  the  said 
Castaine,  shortly  before  his  death,  called  the  attention  of  the 
superintendent  and  foreman-carpenter  of  the  defendant  to 
4—107  III. 
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said  defects,  and  that  said  persons,  or  either  of  them,  then 
had  authority  to  remedy  said  defects,  and  that  said  persons, 
or  either  of  them,  thereupon  promised  the  said  Castaine  that 
said  defects  should  be  remedied,  and  that  said  Castaine, 
relying  upon  such  promise,  remained  in  the  employ  of  the 
defendant  until  he  was  killed,  as  aforesaid,  then  the  jury 
must  find  for  plaintiff."  This  charge  is  not  subject  to  the 
criticism  made  upon  it,  that  it  assumes  deceased  was  in  the 
exercise  of  due  care  and  diligence.  Nor  is  it  true  there  was 
no  evidence  on  which  to  base  it.  As  has  been  seen,  there 
were  circumstances  tending  to  show  deceased  observed  ordi- 
nary care,  and  that  was  sufficient  to  warrant  the  giving  of 
the  instruction.  But  the  objection  most  elaborated  in  the 
argument  is,  the  "instruction  lays  down  as  law  that  a  mere 
promise  to  repair  justified  the  deceased  to  use  the  foot-board, 
though  he  knew  it  was  dangerous."  The  principle  embodied 
in  this  charge  is  broader  than  the  objection  taken  assumes 
it  to  be.  It  proceeds  on  the  theory,  deceased,  "relying  upon 
said  promise,  remained  in  the  employ  of  the  defendant  until 
he  was  killed." 

The  questions  raised  and  discussed  on  this  record  have  not 
heretofore  been  considered  by  the  court  in  the  exact  form  now 
presented,  and  the  court  is  at  liberty  to  determine  them  as 
upon  first  impression.  The  principles  that  lead  up  to  the 
precise  questions  involved  have  been  the  subject  of  frequent 
discussion  in  this  court.  A  party  entering  the  service  of  a 
railroad  company,  or  other  corporation  using  locomotives  as 
propelling  power,  assumes,  by  his  contract  of  employment, 
all  the  ordinary  hazards  arising  from  the  performance  of 
the  duties  of  his  voluntary  engagement.  Where  a  person  is 
injured  by  any  of  the  ordinary  perils  incident  to  such  ser- 
vice, however  sad  the  consequences,  the  law  will  afford  him 
no  remedy.  It  is,  however,  the  duty  of  the  employer  not  to 
expose  the  employe  to  other  perils  not  within  those  commonly 
known  to  be  incident  to  the  service  he  is  expected  to  perform. 
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On  this  principle  it  is  the  implied  duty  of  the  master  to  fur- 
nish reasonably  safe  machinery  for  use,  and  to  observe  ordi- 
nary care  in  the  selection  of  fellow  servants.  Should  the 
employe  discover  the  service  had  become  more  hazardous 
than  usual,  or  than  he  had  anticipated,  by  reason  of  defect- 
ive machinery,  the  retaining  of  unfaithful  fellow  servants, 
or  for  any  other  cause,  the  general  rule  is,  he  must  quit  the 
service  or  assume  the  extra  risks  to  which  he  is  exposed. 
The  rule  of  law  in  this  respect  rests  on  a  correct  principle. 
Where  the  servant  discovers  defects  in  machinery,  or  any- 
thing else  that  renders  the  service  more  hazardous,  no  matter 
from  what  cause  the  same  may  arise,  it  is  all-important  he 
should  report  the  same  to  the  common  master,  or  at  least 
to  persons  in  the  employ  of  the  master  whose  duty  it  is  to 
correct  the  same.  Unless  he  does  so  the  law  has  wisely 
provided  he  can  not  recover  from  the  employer  for  injuries 
occasioned  by  extra  perils  he  voluntarily  encounters,  without 
notice  to  the  master.  The  relation  of  master  and  servant 
imposes  no  obligation  on  the  master  to  take  more  care  of  the 
servant  than  the  servant  is  willing  to  observe  for  his  own 
personal  safety.  Indianapolis,  Bloomington  and  Western  Ry. 
Co.  v.  Flanagan,  77  111.  365 ;  Pennsylvania  Co.  v.  Lynch,  90 
id.  334;  Columbus,  Chicago  and  Indiana  Central  Ry.  Co.  v. 
Troesch,  68  id.  545. 

But  the  general  rule  thus  stated  admits  of  exceptions. 
It  is  now  uniformly  stated  by  text  writers,  that  where  the 
master,  on  being  notified  by  the  servant  of  defects  that  ren- 
der the  service  he  is  engaged  to  perform  more  hazardous, 
expressly  promises  to  make  the  needed  repairs,  the  servant 
may  continue  in  the  employment  a  reasonable  time  to  permit 
the  performance  of  a  promise  in  that  regard  without-  being 
guilty  of  negligence,  and  if  any  injury  results  therefrom  he 
may  recover,  unless  when  the  danger  is  so  imminent  that 
no  prudent  person  would  undertake  to  perform  the  service. 
(Wharton  and  Kedfield  on  Negligence,  sec.  96;    Cooley  on 
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Torts,  559 ;  Wharton  on  Negligence,  220.)  The  doctrine  on 
this  subject  rests  on  sound  principle,  and  it  will  be  found  to 
be  supported  by  English  and  American  decisions.  The  rea- 
son upon  which  the  rule  is  said  to  rest  is,  that  the  promise 
of  the  master  to  repair  defects  relieves  the  servant  from  the 
charge  of  negligence  by  continuing  in  the  service  after  the 
discovery  of  the  extra  perils  to  which  he  would  be  exposed. 
(Patterson  v.  P.  and  C.  R.  R.  Co.  76  Pa.  St.  389 ;  Conrad 
v.  Vulcan  Iron  Works,  62  Mo.  35 ;  Hough  v.  Railway  Co. 
100  U.  S.  213;  Holmes  v.  Clark,  7  H.  &  N.  348;  Clark  v. 
Holmes,  id.  937.)  The  facts  in  Holmes  v.  Clark,  as  shortly 
stated  by  Pollock,  C.  B.,  are,  that  when  plaintiff  entered 
into  defendant's  service  the  machinery  was  protected  by 
an  iron  guard,  but  after  he  had  been  some  months  in  the 
service  the  guard  was  broken,  either  by  accident  or  decay, 
and  the  machinery  remained  unprotected.  The  plaintiff  com- 
plained of  it  more  than  once,  and  was  told  the  guard  should 
be  restored.  This  was  not  done,  and  whilst  plaintiff,  in  the 
course  of  his  duty,  was  oiling  the  machinery,  he  sustained 
the  injury  for  which  the  action  was  brought.  Against  plain- 
tiff's right  to  recover  on  the  facts  as  stated,  two  points  were 
made,  one  a  matter  of  fact,  the  other  of  law.  It  was  said 
plaintiff's  own  negligence  caused  the  injury ;  but  that  was 
regarded  as  a  question  of  fact,  which  the  jury  found  in  favor 
of  plaintiff,  and  that  was  taken  as  conclusive.  The  point  of 
lawT  w7as,  that  plaintiff  having  undertaken  a  dangerous  ser- 
vice, with  knowledge  of  the  danger,  could  not  recover  dam- 
ages in  consequence  of  an  injury  which  ensued  from  the  risk 
he  had  voluntarily  undertaken.  In  ruling  against  the  posi- 
tion taken  by  defendant,  the  court  said:  "Many  cases  might 
be  put  in  which  a  servant  migh4;  reasonably  incur  the  risk 
instead  of  abandoning  the  service,  and  if,  during  a  period 
when  the  danger  of  the  service  is  increased  by  the  machinery 
becoming  unprotected,  either  by  accident  or  decay,  or  from 
other  cause,  the  servant  complains,  and  the  master  promises 
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that  the  protection  shall  be  restored,  it  must  be  considered 
that  the  master  takes  upon  himself  the  responsibility  of  any 
accident  that  may  occur  during  that  period. "  The  doctrine 
of  this  case  was  afterwards  affirmed  in  Clark  v.  Holmes,  supra, 
on  appeal.  The  American  cases  cited  all  follow  closely  the 
doctrine  of  these  English  cases.  Eunning  through  all  the 
cases  examined  on  this  subject  is  the  principle  that  if 
the  danger  from  continuing  in  the  master's  service  is  so 
imminent  that  no  one  but  a  person  utterly  reckless  of  his 
personal  safety  would  venture  upon  it,  the  master  is  not 
responsible.  Under  such  circumstances  the  law  holds  it  to 
be  negligence  on  the  part  of  the  servant  that  will  bar  any 
recovery  in  case  of  accident.  It  is,  however,  a  question  of 
fact,  to  be  found  as  any  other  fact  in  the  case,  whether  the 
servant  is  guilty  of  negligence  by  continuing  to  use  defective 
machinery  for  a  reasonable  time  for  the  fulfillment  of  the 
promise  after  the  master  has  promised  to  make  the  needed 
repairs. 

Applying  these  principles  to  the  case  being  considered,  the 
recovery  is  fully  warranted  by  the  facts  as  they  must  have 
been  found  by  the  trial  and  Appellate  courts.  The  law  appli- 
cable to  the  facts  is  stated  with  sufficient  accuracy  in  the 
charge  given  by  the  court,  and  whether  plaintiff  was  guilty 
of  negligence  by  continuing  to  use  the  engine  after  the  prom- 
ise to  make  the  repairs,  was  a  question  of  fact,  which  the  jury 
found  for  plaintiff,  and  since  that  finding  has  been  affirmed 
by  the  Appellate  Court  it  must  be  regarded  as  well  found. 

Only  a  single  point  more  remains  to  be  considered.  The 
declaration  contains  an  averment  the  machinery  was  out  of 
order ;  that  there  was  a  promise  to  repair ;  that  defendant 
failed  to  do  so,  and  that  the  intestate,  after  such  failure,  was 
killed,  and  it  is  insisted  there  is  a  clear  variance  between  the 
proof  and  the  declaration  in  this  respect.  Such  is  not  the 
case.  There  is  evidence  tending  to  show  there  was  a  promise 
to  make  repairs  on  the  foot-board  in  the  morning  before  the 
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happening  of  the  accident.  A  workman  appeared  for  that 
purpose,  and  would  no  doubt  have  made  the  repairs  had  not 
the  yard-master  directed  a  postponement  until  twelve  o'clock 
of  that  clay,  for  the  reason  the  engine  could  not  be  spared 
until  that  time.  There  was,  therefore,  no  variance  between 
the  proof  and  the  declaration. 

No  error  appearing  that  affects  the  merits  of  the  case,  the 
judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Anderson  Walton 

v. 

Thomas  E.  Burton  et  al. 

Filed  at  Springfield  June  16,  1883. 

1.  Deliveey  of  deed — presumption  from  being  recorded.  A  party 
residing  in  Ohio  requested  his  brother,  residing  in  this  State,  to  give  him  a 
mortgage  to  secure  an  indebtedness,  and  the  mortgage  was  made,  acknowl- 
edged, and  recorded  shortly  afterward.  The  mortgagee  was  notified  by  letter 
of  these  facts,  who,  in  reply,  requested  the  mortgagor  to  get  the  mortgage, 
and  hold  the  same  until  he  should  return  to  this  State,  and  the  mortgagor  did 
obtain  the  mortgage  from  the  recorder,  but  lost  the  same  before  any  manual 
delivery  to  the  mortgagee.  It  was  held,  that  the  record  of  the  mortgage  was 
prima  facie  evidence  of  its  delivery,  and  that  the  burden  of  showing  that  the 
acceptance  came  after  the  recorder  had  parted  with  the  deed,  was  upon  the 
party  denying  the  delivery  and  acceptance. 

2.  Where  a  mortgage  is  made,  acknowledged  and  recorded  by  the  mort- 
gagor, it  needs  only  the  assent  of  the  mortgagee  to  make  it  good.  If  with- 
drawn from  the  recorder  by  the  mortgagor,  for  the  mortgagee,  and  at  his 
request,  the  subsequent  manual  possession  of  it  by  the  mortgagor  becomes 
that  of  the  mortgagee,  and  the  mortgage  becomes  operative. 

Appeal  from  the  Appellate  Court  for  the  Third  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Coles  county ;    the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 
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This  is  a  suit  in  chancery,  brought  in  the  circuit  court  of 
Coles  county,  in  1877,  by  Thomas  E.  Burton,  against  Elias 
and  Narcissa  Burton,  to  correct  and  foreclose  his  mortgage, 
making  Anderson  Walton  a  party  thereto.  Prior  to  Septem- 
ber 17,  1872,  Elias  Burton  had  executed  and  delivered  to 
his  father,  George  B.  Burton,  his  promissory  notes  for  various 
sums  of  money,  which  notes  were  long  past  due,  and  had, 
before  that  time,  been  assigned  by  the  payee  to  Thomas  E. 
Burton,  to  whom  Elias  was  also  indebted  on  his  past  due 
promissory  note  for  $400.  Elias  owned  a  parcel  of  real 
estate  in  Charleston,  known  as  the  "Half-Mile  House,"  de- 
scribed as  lot  2,  in  assessor's  subdivision  of  the  north-west 
quarter  of  the  north-east  quarter  of  section  14,  township  12 
north,  range  9  east,  and  also  lots  1  and  2  in  Mitchell  & 
Teal's  addition  to  the  city  of  Charleston.  To  secure  the 
indebtedness,  Elias  Burton,  on  September  17,  1872,  at  the 
request  of  his  brother  Thomas,  made  a  mortgage  of  the  two 
lots  "in  Mitchell  &  Teal's  addition,  intending  also  to  include 
the  "Half-Mile"  property.  By  mistake  of  the  draughtsman 
the  latter  property  was  not  properly  described.  Thomas  E. 
Burton  was  living,  at  that  time,  in  Ohio,  and  Elias,  after 
signing  and  acknowledging  the  mortgage,  filed  it  for  record 
in  Coles  county,  where  the  property  was  situated.  After  it 
was  recorded,  he  called  for  and  obtained  the  mortgage,  and 
ever  afterward  had  it  in  his  possession,  until  it  was  lost  and 
could  not  be  found.  After  executing  the  mortgage  and  hav- 
ing it  recorded,  he  notified  Thomas,  and  he  wrote  Elias  to 
keep  the  mortgage  for  him,  expecting  soon  to  be  in  Charles- 
ton, when  he  would  get  it.  Thomas  did  not  come  to  Charles- 
ton, and  the  mortgage  was  never  in  his  possession.  The 
mortgage  to  Thomas  was  filed  for  record  September  18,  1872. 
On  the  4th  day  of  October,  1875,  Elias  Burton  executed  and 
delivered  to  Anderson  Walton  a  mortgage,  in  the  sum  of 
$300 ;  this  mortgage  was  intended  to  cover  the  same  prop- 
erty intended  to  be  included  in  the  prior  mortgage  to  Thomas 
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E.  Burton,  but,  by  mistake  of  the  draughtsman,  the  same 
mistake  occurred  as  in  the  Burton  mortgage.  This  mort- 
gage was  filed  for  record  on  the  same  day  it  was  executed. 
On  June  5,  1876,  Elias,  being  indebted  to  Walton  in  the 
further  sum  of  $465,  to  secure  the  payment  of  the  same  exe- 
cuted and  delivered  to  him  another  mortgage  on  the  "Half- 
Mile"  property,  which  was  properly  described  therein.  This 
mortgage  was  filed  for  record  June  7, 1876.  Walton  answered, 
denying,  among  other  things,  that  the  complainant's  mort- 
gage was  ever  executed  or  delivered,  or  that  any  mistake  was 
made  therein,  and  claiming  that  he  obtained  his  mortgage 
without  any  knowledge  or  notice  of  complainant's  mortgage, 
and  was  entitled  to  the  first  lien  on  the  premises.  On  the 
hearing  the  trial  court  found  the  equities  of  the  case  with 
complainant,  and  decreed  correcting  and  foreclosing  his 
mortgage,  and  declaring  it  a  first  lien  on  the  premises.  To 
reverse  that  decree  Walton  prosecuted  his  writ  of  error  from 
the  Appellate  Court.  The  Appellate  Court  affirmed  the  de- 
cree, and  this  appeal  is  prosecuted  to  reverse  that  judgment. 

Messrs.  Dunn  &  Connolly,  for  the  appellant : 

To  constitute  a  valid  delivery  of  a  deed  it  must  pass  into 
the  hands  of  the  grantee,  or  some  other  person  for  him,  and 
the  grantor  must  not  only  part  with  the  possession,  but  also 
with  the  right  to  control  it.  Johnson  v.  Farley,  45  N.  H.  405  ; 
Baker  v.  Haskell,  47  id.  479  ;  Elmore  v.  Marks  et  al.  39  Yt. 
538  ;  Haiukes  v.  Pike,  105  Mass.  560  ;  Kingsbury  v.  Burnside, 
58  111.  310;  Union  Mutual  Ins.  Co.  v.  Campbell,  95  id.  267; 
Stinson  v.  Anderson,  96  id.  373. 

The  recording  of  a  deed  does  not  amount  to  a  delivery 
without  the  knowledge  or  assent  of  the  grantee.  Herbert  v. 
Herbert,  Breese,  278;  Kingsbury  v.  Burnside,  58  111.  310; 
Krebaum  v.  Cordell,  63  id.  23. 

If  the  grantor  still  has  power  over  the  title,  without  the 
consent  of  the  grantee,  there  is  no  valid  delivery.     Wiggins 
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v.  Lush,  12  111.  122;  Byers  v.  Spencer,  101  id.  429;  Bryan 
v.  Wash,  2  Gilm.  557 ;  Gunnell  v.  Cockerill,  79  111.  79 ;  Gor- 
man v.  Gorman,  98  id.  361. 

To  constitute  a  valid  delivery  of  a  deed,  not  only  must  the 
grantor  part  with  the  possession  and  control  of  the  instru- 
ment, but  the  grantee  must  accept  or  assent  to  the  convey- 
ance. Hulick  v.  Scovil,  4  Gilm.  175 ;  Masterson  v.  Cheek,  23 
111.  76 ;  Welch  v.  Sackett,  12  Wis.  243 ;  Derry  Bank  v.  Web- 
ster, 44  N.  H.  264 ;  Oxnard  v.  Blake,  45  Me.  602 ;  Richards 
v.  Jackson,  6  Cow.  617;  Church  v.  Oilman,  15  Wend.  658; 
Jackson  v.  Bodle,  20  Johns.  184. 

Mr.  A.  C.  Ficklin,  and  Mr.  Thomas  Stoddert,  for  the 
appellees : 

The  destruction  or  loss  of  a  deed  subsequent  to  its  delivery 
or  acceptance  by  the  grantee,  does  not  revert  the  title  to  the 
lands  therein  conveyed  in  the  grantor.  Duncan  v.  Wickliffe, 
4  Scam.  452 ;  Bryan  et  at.  v.  Wash,  2  Gilm.  565 ;  Bennett 
et  al.  v.  Walker  et  al.  23  111.  177. 

The  execution  of  a  deed  or  mortgage,  and  having  it  placed 
on  record,  if  without  the  knowledge  of  the  grantee,  might  not 
be  a  sufficient  delivery ;  but,  in  such  a  case,  the  subsequent 
assent  of  the  grantee  would  make  it  a  good  delivery.  The 
intention  controls.  Dale  v.  Lincoln,  62  111.  22 ;  Kingsbury  v. 
Bumside  et  al.  58  111.  310 ;  Walker  v.  Walker  et  al.  42  111. 
311. 

When  a  deed  has  been  delivered  to  the  recorder  by  the 
grantor,  without  explanation,  it  has  been  held  by  the  court 
to  be  a  delivery  to  the  grantee,  and  the  acceptance  by  the 
grantee  is  presumed  from  the  beneficial  nature  of  the  trans- 
action. Masterson  et  al.  v.  Cheek  et  al.  23  111.  73 ;  Rivard 
et  al.  v.  Walker  et  al.  39  111.  413. 

A  formal  delivery  and  acceptance  of  a  deed  is,  in  no  case, 
essential  to  convey  title,  and  if  the  circumstances  show  an 
intention  on  the  part  of  the  grantor  to  deliver,  it  is  all  the 
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law  requires,  and  tantamount  to  a  delivery.  A  delivery  may 
be  by  words  merely,  without  acts.  Masterson  et  al.  v.  Cheek 
et  al.  23  111.  73  ;   Gunnell  et  al.  v.  Cockerill  et  al.  79  id.  79. 

Where  the  grantor  executes  a  deed  without  the  knowledge 
of  the  grantee,  files  it  in  the  office  of  the  recorder  of  deeds, 
for  record,  and  afterwards  tells  the  grantee  that  he  has  made 
the  same,  and  the  grantee  replies,  "That  was  all  right,"  or 
"Very  well, "  or  words  to  that  effect,  it  has  been  held  to  con- 
stitute a  good  acceptance  of  the  same.  Kingsbury  v.  Bum- 
side  et  al.  58  111.  310. 

After  the  acceptance  of  a  deed  by  the  grantee  he  may  do 
what  he  chooses  with  it,  and  make  any  person  the  custodian, 
even  the  grantor  himself.     Otis  v.  Spencer,  102  111.  622. 

Where  the  grantor  places  a  deed  in  the  hands  of  another, 
for  the  purpose  of  conveying  title  to  the  grantee,  and  the 
grantee,  being  subsequently  informed  thereof,  accepts  the 
same,  it  is  held  sufficient  to  convey  the  title  to  the  grantee, 
although  the  deed  was  lost,  and  never  passed  into  the  hands 
of  the  grantee.     Bennett  et  al.  v.  Waller  et  al.  23  111.  97. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  only  ground  urged  for  the  reversal  of  the  judgment  of 
the  Appellate  Court  in  this  case,  is  the  alleged  want  of  deliv- 
ery of  the  mortgage  by  Elias  Burton  and  wife  to  appellees, 
dated  September  17,  1872,  and  filed  for  record  the  next  day 
in  the  recorder's  office  in  Coles  county,  in  which  the  real 
estate  in  question  lies. 

The  proofs  show  that  Elias  Burton,  of  Illinois,  being  in- 
debted to  his  brother  Thomas,  then  resident  in  Ohio,  the 
latter  requested  the  former  to  secure  the  indebtedness  by  a 
mortgage  upon  his  real  estate,  -and  he  promised  to  do  so. 
After  the  creditor  brother  had  gone  to  Ohio,  the  debtor  and 
his  wife  signed,  sealed  and  acknowledged  the  mortgage  in 
question,  and  the  debtor  gave  the  same  to  the  recorder,  to  be 
recorded,  and  soon  after  notified  the  mortgagee  by  letter  that 
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he  had  executed  the  mortgage.  The  mortgagee  answered, 
requesting  his  brother,  the  mortgagor,  to  retain  the  mortgage 
for  him,  as  he  soon  expected  to  come  to  Illinois.  It  turned 
out  that  he  did  not  come  so  soon  as  was  expected,  and  the 
mortgagor,  having  received  the  mortgage  from  the  recorder, 
laid  it  away,  to  await  the  arrival  of  the  mortgagee.  By  some 
mishap  the  mortgage  was  lost,  and  never  came  into  the  man- 
ual possession  of  the  mortgagee.  The  proofs  do  not  show  at 
what  exact  date  the  mortgage  was  taken  from  the  recorder's 
office  by  the  mortgagor — whether  before  or  after  the  letter  of 
the  mortgagee  asking  his  brother  to  keep  the  mortgage  until 
his  coming.  The  mortgagor  testifies :  "When  I  signed  the 
mortgage,  it  seems  to  me  I  took  it  to  the  recorder's  office." 
The  record  shows  it  was  filed  the  day  next  after  its  date. 
This  witness  proceeds :  "My  best  recollection  is,  that  some 
time  after  that  I  called  at  the  recorder's  office  and  got  it. 
*  *  *  My  brother  Thomas  requested  me  to  make  the 
mortgage.  *  *  *  He  knew  it  was  made.  I  wrote  him. " 
He  further  testified  that  he  retained  the  mortgage  under  a 
statement  in  a  letter  from  his  brother  "that  he  would  be  out 
here  in  a  short  time,  and  for  me  to  retain  it  and  keep  it." 
The  mortgagee,  on  this  subject,  testifies :  "It  was  made 
about  the  17th  of  September,  1872,  and  recorded  shortly 
after.  *  *  *  He  gave  me  the  mortgage  because  I  de- 
manded it.  *  *  *  I  told  Elias  he  must  give  me  a  mort- 
gage on  his  land,  to  secure  me.  He  said  he  would  do  so,  and 
afterwards  informed  me  he  had.  *  *  *  When  I  wrote 
him  for  the  mortgage,  some  years  afterward,  he  informed  me 
that  it  had  got  mislaid,  and  he  could  not  find  it.  *  *  * 
When  he  told  me  he  and  his  wife  had  made  me  a  mortgage, 
and  had  it  recorded,  I  asked  him  to  keep  it  for  me  until  I 
got  there." 

It  is  plain,  from  the  mode  of  examining  the  witnesses,  that 
at  the  hearing  this  question  of  delivery  was  not  the  main 
point  in  controversy.     The  answer,  in  general  terms,  denies 
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the  execution  of  the  mortgage,  but  does  not  make  a  distinct 
point  of  the  supposed  want  of  delivery,  and  places  the  spe- 
cific defence  on  other  grounds,  not  now  relied  upon. 

We  think  the  decree  was  properly  affirmed  by  the  Appel- 
late Court.  Appellant  insists  that  the  proof  fails  to  show 
that  the  mortgage  was  accepted  while  it  was  in  the  hands  of 
the  recorder.  Assuming  this  to  be  material,  the  transcript 
from  the  record  of  the  mortgage  was  prima  facie  evidence  of 
its  delivery.  The  burden  of  showing  that  the  acceptance 
came  after  the  recorder  had  parted  with  the  deed  would  seem 
to  rest  upon  appellant.  Be  this  as  it  may,  the  mortgage  hav- 
ing been  made,  and  acknowledged,  and  recorded,  it  needed 
only  the  assent  of  the  mortgagee  to  make  the  delivery  good. 
It  had  been  delivered  to  the  recorder,  for  the  mortgagee,  and 
even  if  withdrawn,  after  record,  by  the  mortgagor,  such  with- 
drawal was  plainly  an  act  done  for  the  mortgagee,  and  when 
his  assent  was  made  known,  the  manual  possession  of  the 
mortgagor  became  at  once  the  possession  of  the  mortgagee. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


Rudolph  Wehrli 

v. 
Henry  Rehwoldt. 

Filed  at  Ottawa  June  16,  1883. 

1.  Contract — seeking  recovery  upon  executory  contract — performance 
or  offer  to  perform — notice  to  party  alleged  to  be  in  default.  The  general 
rule  is,  that  in  suing  upon  an  executory  contract  for  services,  the  plaintiff, 
before  he  will  be  entitled  to  recover,  must  aver,  and  prove,  if  denied,  that 
he  has  either  performed  the  services,  or  that  he  was  ready  and  offered  to 
perform  them. 

2.  But  where  it  is  expressly  stipulated,  or  where,  from  the  nature  of  the 
contract  itself,  the  plaintiff  is  entitled  to  notice  or  a  request  to  perform,  then 
it  is  sufficient  to  aver,  and  prove,  if  denied,  a  readiness  to  perform. 
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3.  Where  a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific 
event,  which  may  become  known  to  him,  or  with  which  he  can  make  himself 
acquainted,  he  is  not  entitled  to  any  notice  unless  he  stipulates  for  it;  but 
where  he  is  to  do  a  certain  thing  which  lies  within  the  peculiar  knowledge  of 
the  opposite  party,  then  notice  ought  to  be  given  to  him. 

4.  "Where  an  architect  was  employed  to  superintend  the  erection  of  a 
building  at  a  specified  place,  and  within  a  definite  time,  and  the  work  was  let 
out  to  contractors,  he  being  present  when  the  bids  were  received,  and  might 
have  known  when  the  work  was  to  be  commenced  if  he. had  tried  to  ascer- 
tain, but  he  did  not  offer  to  perform  at  any  time,  and  the  other  party,  on  his 
failure  to  offer  to  perform  in  proper  time,  employed  another  architect,  who 
superintended  the  work  and  was  paid  therefor,  it  was  held,  that  the  architect 
first  employed  could  not  recover  for  a  breach  of  the  contract,  the  facts  tend- 
ing strongly  to  show  a  mutual  abandonment  of  the  contract. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Joseph  Pfirshing,  for  the  appellant : 

The  declaration  in  a  case  like  this  must  aver  performance 
by  the  plaintiff,  or  what  is  equivalent  to  it,  and  this  allega- 
tion must  be  proved.  Gould's  Pleading,  chap.  4,  sees.  13, 
15;  1  Chitty's  Pleading,  321,  side  page  322.  See,  also, 
Greenup  v.  Stoker,  3  Gilm.  212 ;  Burke  v.  Shain,  2  Bibb,  241 ; 
Leopold  v.  Satiety,  89  111.  412. 

That  plaintiff  was  not  entitled  to  notice,  see  2  Parsons  on 
Contracts,  (5th  ed.)  669 ;  Vyse  v.  Wakefield,  6  Mees.  &  Wels. 
6  Exch.  442;  7  id.  126. 

A  party  having  notice  of  such  facts  as  would  put  a  pru- 
dent man  on  inquiry,  is  chargeable  with  notice  of  all  facts  to 
which  inquiry  would  have  led.  4  Kent's  Com.  179;  Babcock 
v.  Lisk,  57  111.  327 ;  Chicago,  Rock  Island  and  Pacific  R.  R. 
Co.  v.  Kennedy,  70  id.  350 ;  Russell  v.  Ransom,  76  id.  168  ; 
Bent  v.  Coleman,  89  id.  364. 

The  plaintiff  can  not  recover  without  performance.  The 
doctrine  of  constructive  performance  has  been  repudiated  by 
the  courts  in  England  and  in  this  country.     Orchard  v.  Hor- 
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nor,  3  Carr.  &  Payne,  349 ;  Smith  v.  Hayman,  7  Ad.  &  Ellis, 
544;  Fewing  v.  Tisdale,  1  Exch.  295;  Cutter  v.  Powell,  2 
Smith's  L.  C.  48;  Goodman  v.  Pocock,  15  Q.  B.  576;  Howard 
v.  Daly,  61  N.  Y.  362;  Clark  v.  Marsiglia,  1  Denio,  317; 
Whitaker  v.  Sandifer,  1  Duval,  (Ky.)  261 ;  Chamberlain  v. 
McAllister,  6  Dana,  352 ;  Dwto  v.  ilfott,  8  Barb.  423 ;  Moody 
v.  Leverich,  4  Daly,  401. 

Messrs.  Tagert  &  Cutting,  for  the  appellee : 
The  citation  from  2  Parsons  on  Contracts,  669,  is  an  au- 
thority for  the  appellee.  The  knowledge  of  when  the  work 
was  to  commence  was  the  "peculiar  knowledge  of  the  oppo- 
site party."  A  defect  in  the  declaration  can  be  reached  by 
a  demurrer  only.     Cook  v.  Orne,  37  111.  186. 

The  completion  of  the  building  within  the  stipulated  time 
for  its  commencement,  without  notice  of  any  kind  to  the  em- 
ploye that  his  services  were  required,  was  a  direct  breach 
of  the  contract  by  Wehrli,  and  there  was  not  the  slightest 
obligation  upon  Eehwoldt  to  demand  of  Wehrli,  or  tender  to 
Wehrli,  that  which  Wehrli  had  put  it  out  of  his  power  to 
give  or  to  receive.  Risinger  v.  Cheney,  2  Gilm.  84 ;  2  Par- 
sons on  Contracts,  (5th  ed.)  675,  note  n,  666,  667. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  Henry  Eehwoldt,  the  appellee, 
in  the  Superior  Court  of  Cook  county,  against  Eudolph 
Wehrli,  the  appellant,  to  recover  damages  for  the  breach  of 
the  following  written  contract : 

"This  agreement,  made  this  9th  day  of  March,  1880, 
between  Eudolph  Wehrli  and  Henry  Eehwoldt,  witnesseth :  - 
That  for  and  in  consideration  of  the  mutual  covenants  and 
agreements  between  said  parties  hereinafter  named  and  spe- 
cified, the  parties  hereto  have  settled  and  discharged  all 
matters  of  difference  existing  between  them,  of  every  nature 
and  kind  whatsoever. 
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"Wehrli,  in  pursuance  and  consideration  of  the  foregoing, 
agrees  to  pay  to  Eehwoldt  $100  at  execution  of  this  agree- 
ment,—  the  receipt  of  which  is  hereby  acknowledged  by 
Eehwoldt.  Wehrli  further  agrees  to  employ  Eehwoldt  to 
superintend  the  erection  of  a  block  of  buildings,  to  be  built 
on  a  lot  in  Chicago,  according  to  plans  drawn  by  F.  Bau- 
man,  said  buildings  to  be  commenced  on  or  before  January 
1,  1881,  and  completed  as  soon  as  can  be  without  unneces- 
sary delay;  and  Wehrli  agrees  to  pay  Eehwoldt,  for  his 
services  as  superintendent,  $475,  in  installments,  as  work 
progresses,  and  all  to  be  paid  on  or  before  the  time  when 
the  buildings  are  completed.  Eehwoldt,  in  consideration  of 
the  foregoing,  agrees  to  superintend  the  erection  of  said 
buildings  for  the  sum  above  named,  at  the  time  and  man- 
ner above  specified,  and  to  give  all  necessary  time,  attention 
and  ability  to  the  superintending  of  the  erection  of  said  build- 
ings, as  superintending  architect." 

The  action  is  special  assumpsit,  the  declaration  being  in 
the  usual  form.  It  avers  a  readiness  and  offer  to  perform 
the  contract  by  the  plaintiff  during  the  period  specified 
therein,  and  then  charges  that  the  "defendant  erected  said 
buildings  during  said  time,  and  did  not  allow  plaintiff  to 
superintend  the  construction  of  the  same,  and  refused  to 
permit  plaintiff  to  perform  his  part  of  said  contract. " 

It  appears  from  the  testimony  of  both  parties,  that  the 
plaintiff  never  performed,  or  offered  to  perform,  any  service 
under  this  contract,  and  although  frequent  conversations 
occurred  between  them  just  before  the  commencement  of  the 
work,  and  while  bids  were  actually  being  received  for  the 
work,  not  a  word  was  said  by  either  of  the  parties  in  relation 
to  the  superintendence  of  the  work  by  the  plaintiff.  The 
evidence  also  clearly  shows  the  work  was  let  out  to  con- 
tractors, and  this  was  well  known  to  plaintiff,  for,  as  just 
observed,  according  to  his  own  testimony,  he  was  present, 
perhaps  as  often  as  twice,  when  the  defendant  was  receiving 
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bids  on  the  work.  The  defendant  in  his  testimony  says : 
"I  saw  Eehwoldt  during  spring  of  1880,  while  I  was  opening 
or  taking  bids  for  the  erection  of  that  block  of  buildings  on 
Vincennes  avenue.  Eehwoldt  was  present  when  I  was  open- 
ing bids.  He  knew  I  was  going  on  with  the  work.  Eehwoldt 
never  offered  his  services  to  do  the  work.  He  never  did 
any  work  about  the  buildings,  and  never  offered  to  do  any. 
I  never  prevented  hirn  from  doing  any  work  about  the  build- 
ings. I  saw  him  frequently  during  the  time  that  I  was  open- 
ing bids,  and  getting  ready  to  go  on  with  the  work,  and  saw 
him  while  the  work  was  progressing.  I  employed  some  one 
else  afterwards  to  do  the  work.  I  employed  Mr.  Bauman, 
and  paid  Bauman  for  doing  the  work.  Mr.  Eehwoldt  did 
not,  at  any  time,  either  before  I  commenced  building  or  while 
it  was  going  on,  offer  his  services  to  superintend  the  erection 
of  buildings,  or  to  do  any  work  about  them. "  It  also  appears, 
from  appellee's  own  testimony,  that  he  was  living  in  Chicago, 
and  knew  when  the  contractor  commenced  the  erection  of  the 
block  of  buildings  in  question. 

Under  the  instructions  of  the  court  the  jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  $350.  The  court  ren- 
dered judgment  on  the  verdict,  and  the  defendant  excepted. 
On  appeal  to  the  Appellate  Court  this  judgment  was  affirmed, 
and  the  defendant  brings  the  case  here  for  review,  upon  a 
certificate  from  the  Appellate  Court. 

On  the  trial  the  defendant  asked  the  court  to  instruct  the 
jury  as  follows : 

"The  jury  are  instructed  by  the  court,  that  if  they  find, 
from  the  evidence,  that  the  plaintiff  knew  when  and  where 
defendant  was  going  to  erect  the  block  of  buildings  mentioned 
in  the  contract  in  this  case,  and  that  defendant  did  not  pre- 
vent plaintiff  from  superintending  the  erection  of  said  build- 
ings, and  that  plaintiff  did  not,  in  fact,  do  any  work  or 
perform  any  services  for  defendant  under  said  contract,  then 
the  jury  should  find  for  the  defendant." 
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— Which  the  court  refused  to  do,  but,  on  the  contrary,  told 
the  jury,  at  the  instance  of  the  plaintiff,  "that  under  the  con- 
tract it  was  the  duty  of  the  defendant  to  notify  the  plaintiff 
when  he  was  ready  to  go  on  with  the  work,  and  the  plaintiff 
was  under  no  obligation  to  offer  his  services  till  he  was  noti- 
fied," — to  which  several  rulings  of  the  court,  the  defendant 
at  the  time  excepted. 

The  only  question  arising  upon  the  record,  which  we  are 
permitted  to  consider,  is,  whether,  under  the  evidence,  the 
instructions  in  question  properly  laid  down  the  law  of  the  case 
to  the  jury,  and  we  are  clearly  of  opinion  they  did  not.  The 
error  in  instructing  the  jury  is  doubtless  attributable  to  a 
misapplication  of  a  general  principle  applicable  to  a  specific 
class  of  cases,  analogous  in  some  respects  to  the  case  in 
hand,  but  differing  from  it  in  an  important  particular.  The 
undoubted  general  rule  is,  that  in  suing  upon  an  executory 
contract  for  services,  the  plaintiff,  before  he  will  be  entitled 
to  recover,  must  aver,  and  prove,  if  denied,  that  he  has  either 
performed  the  services,  or  that  he  was  ready  and  offered  to 
perform  them.  (Gould's  Pleading,  chap.  4,  sees.  13,  15; 
Chitty's  Pleading,  (14th  Am.  ed.)  321,  et  seq.)  But  where  it 
is  expressly  stipulated,  or  where,  from  the  nature  of  the  con- 
tract itself,  the  plaintiff  is  entitled  to  notice  or  a  request  to 
perform,  then  it  is  sufficient  to  aver,  and  prove,  if  denied,  a 
readiness  to  perform. 

The  law  on  this  subject  is  well  and  aptly  stated  by  Par- 
sons in  his  work  on  Contracts,  vol.  2,  page  669.  The  author 
says:  "The  rule  to  be  collected  from  the  cases  seems  to  be 
this,  that  where  a  party  stipulates  to  do  a  certain  thing  in  a 
certain  specific  event,  which  may  become  known  to  him,  or 
with  which  he  can  make  himself  acquainted,  he  is  not  enti- 
tled to  any*notice  unless  he  stipulates  for  it ;  but  when  it  is 
to  do  a  certain  thing  which  lies  within  the  peculiar  knowl- 
edge of  the  opposite  party,  then  notice  ought  to  be  given 
him.  That  is  the  common  sense  of  the  matter,  and  is  laid 
5-^107  III. 
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down  in  all  the  cases  on  the  subject."  The  courts  below 
must  have  assumed  the  case  in  hand  fell  within  the  specific 
class  of  cases  referred  to  by  the  author  in  the  last  part  of 
the  paragraph  just  cited,  which  we  think  was  clearly  a  mis- 
apprehension. 

The  work  was  to  be  done  at  a  specified  place,  and  within 
a  definite  time.  It  was  also  let  out  to  contractors,  as  was 
doubtless  contemplated  by  both  parties  at  the  time  of  mak- 
ing the  contract,  and  the  plaintiff  had  express  notice  that  it 
was  so  let  out,  for,  as  we  have  already  seen,  he  was  present, 
talking  with  the  defendant,  when  some  of  the  bids  were  re- 
ceived. When  the  work  passed  into  the  hands  of  the  con- 
tractors, it  is  hardly  probable  that  either  the  plaintiff  or  the 
defendant  knew  the  exact  day  on  which  they  would  com- 
mence operations.  As  to  the  defendant,  he,  so  far  as  we 
can  see,  had  no  special  interest  in  knowing,  while  the  plain- 
tiff's duty  required  him  to  know,  and  which  he  could  easily 
have  ascertained  by  inquiry,  if  he  had  seen  proper  to  do  so. 
When  the  work  commenced  it  was  his  duty  to  be  there. 
Instead  of  that,  he  quietly  sat  by,  willfully  closing  his  eyes  to 
the  fact,  and  waiting  for  the  plaintiff  to  make  a  formal  re- 
quest that  he  should  go  to  work.  The  law,  as  we  understand 
it,  did  not  require  the  defendant  to  do  this.  The  plaintiff 
having  failed  to  make  an  appearance,  the  defendant,  some 
time  after  its  commencement,  employed  another  architect, 
under  whose  supervision  the  work  proceeded  to  completion, 
when  he  was  fully  paid  by  the  defendant  for  the  services 
which  the  plaintiff  himself  should  have  performed.  During 
all  the  time,  from  the  date  of  the  contract  to  the  hour  of  the 
completion  of  the  work  under  another  architect,  the  plaintiff, 
according  to  his  own  statement,  so  far  from  offering  to  d,o 
the  work,  never  so  much  as  said  a  word  about  it  to  the  defend- 
ant, although  he  had  repeated  conversations  with  him  about 
the  time  the  work  was  let  to  the  contractors, — nor,  indeed, 
was  there  anything  said  by  the  defendant  on  the  subject. 
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These  facts,  we  think,  tend  strongly  to  show  a  mutual  aban- 
donment of  the  contract  by  both  parties. 

This  somewhat  extensive  discussion  of  the  facts  is  not 
done  with  the  view  of  questioning  the  finding  of  the  jury. 
So  far  as  the  hearing  here  is  concerned,  with  respect  to 
controverted  issues  of  fact  raised  in  the  courts  below,  either 
by  the  proofs  or  pleadings,  it  is  wholly  immaterial  what  the 
evidence  on  the  trial  was,  for  all  such  controverted  issues  of 
fact  are  conclusively  settled  against  the  appellant  by  the 
affirmance  of  the  judgment  in  the  Appellate  Court ;  but  our 
discussion  of  the  facts  was  for  the  sole  purpose  of  showing, 
as  clearly  as  we  could,  the  instructions  given,  which  would 
have  been  entirely  proper  in  a  certain  class  of  cases,  were 
not  proper  under  the  circumstances  of  this  case. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
the  views  here  expressed. 

Judgment  reversed. 


Mary  Cleaver  et  al. 

v. 

Hetty  H.  E.  Green  et  al. 

Filed  at  Ottawa  June  16,  1883. 

1.  Sale  tjndeb  tkust  deed— personal  notice  to  grantors.  A  trust 
deed  given  to  secure  trie  payment  of  a  note,  with  interest,  provided  that  on 
default  of  payment  of  either  principal  or  interest  the  trustee  might  sell  the 
premises  conveyed,  on  giving  twenty  days'  notice  of  the  time  and  place  of  the 
sale,  in  any  daily  newspaper  of  the  city  where  the  property  was  situate,  and 
waived  any  personal  notice  to  the  makers  of  the  deed.  Before  any  sale  was 
made  the  makers  sold  and  conveyed  their  equity  of  redemption  to  a  third 
person.  It  was  held,  the  fact  that  no  personal  notice  of  the  time  and  place 
of  a  sale  subsequently  made  was  given  to  the  makers  of  the  trust  deed,  was 
no  ground  on  which  to  have  the  trustee's  sale  set  aside. 
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2.  Same — of  trustee's  duty  to  subdivide  land  and  sell  in  parcels.  Where 
property  conveyed  by  a  trust  deed,  to  secure  the  payment  of  money,  is  situ- 
ated outside  of  the  limits'  of  a  city,  in  a  district  occupied  chiefly  for  resi- 
dences, and  is  not  larger  in  quantity  than  is  desirable  for  a  residence,  a 
failure  on  the  part  of  the  trustee  to  divide  the  same  and  sell  in  parcels,  there 
being  nothing  in  the  trust  deed  imposing  such  duty,  was  held  no  ground  to 
avoid  a  sale  made  by  him  in  pursuance  of  the  power  in  the  deed. 

3.  Same — inadequacy  of  price.  It  is  not  to  be  expected  that  property 
will  bring  as  much  at  a  forced  sale  as  if  sold  at  a  private  sale  by  judicious 
advertising  and  management,  and  because  it  does  not  is  no  sufficient  reason 
for  setting  aside  the  sale,  when  there  are  no  unfair  or  fraudulent  practices, 
and  when  there  is  no  such  inadequacy  of  price  as  to  raise  a  presumption  of 
fraud. 

4.  Same — relief  against,  barred  by  laches.  Where  property  is  sold  by 
a  trustee  under  a  power  in  a  trust  deed,  the  makers  of  which  had  conveyed 
their  equity  of  redemption  to  one  who  had  made  no  complaint,  and  about 
five  years  afterward  a  subsequent  purchaser  reconveyed  the  property,  when 
the  original  owners  filed  a  bill  to  set  aside  the  trustee's  sale  and  deed,  for 
irregularities,  it  was  held,  that  the  laches  in  the  case  was  of  itself  a  bar  to 
the  relief  sought,  when  no  satisfactory  excuse  was  given  for  the  delay. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 

Mr.  J.  W.  Waughop,  for  the  plaintiffs  in  error. 

Messrs.  Paddock  &  Ide,  for  the  defendants  in  error. 

Messrs.  McCoy,  Pope  &  McCoy,  also  for  the  plaintiffs  in 
error,  in  reply. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Prior  to  and  on  the  13th  day  of  March,  1872,  Mary  Cleaver 
was  the  owner,  in  her  own  right,  of  the  property  in  contro- 
versy. On  that  day  her  husband,  Charles  Cleaver,  borrowed 
of  Hetty  H.  E.  Green  the  sum  of  $10,000,  for  which  he  gave 
her  his  note,  payable  five  years  after  date,  with  interest  at 
ten  per  cent  per  annum,  the  interest  being  made  payable 
semi-annually.  To  secure  the  payment  of  the  note,  with  the 
interest  thereon,    Mary  Cleaver    joined  with    her   husband, 
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Charles,  in  making  a  trust  deed  on  the  property  which  is 
now  the  subject  of  this  litigation.  Benjamin  E.  Gallup  was 
named  trustee  in  the  deed.  The  trust  deed  contained  the 
usual  power  of  sale  on  default  being  made  in  the  payment  of 
either  the  interest  or  principal  of  the  note.  Later  on,  default 
was  made  in  the  payment  of  the  note,  and  the  trustee,  on  the 
request  of  the  holder,  advertised  the  property  for  sale,  as  it  is 
provided  in  the  trust  deed  it  should  be  done,  and  on  the  day 
appointed  it  was  sold  to  Hetty  H.  E.  Green,  the  holder  of  the 
indebtedness  secured,  for  the  sum  of  §8000.  The  sale  was 
made  in  September,  1877,  after  the  principal  of  the  note  had 
become  due.  In  the  spring  of  1876,  Mrs.  Cleaver, — her  hus- 
band joining  with  her  in  the  execution  of  the  deed, — conveyed 
the  195  feet  in  controversy,  and  another  lot  adjoining  it, 
having  a  front  of  80  feet,  to  Francis  E.  Hinckley,  by  warranty 
deed.  The  terms  of  the  sale  to  Hinckley  do  not  fully  appear. 
It  is  proven,  however,  that  Hinckley  agreed  to  pay  and  dis- 
charge the  indebtedness  of  Charles  Cleaver  secured  by  the 
trust  deed,  but  that,  he  did  not  do.  It  further  appears  Mr. 
Cleaver  left  $4000  in  the  hands  of  Hinckley  with  which  to 
pay  the  back  and  current  taxes  on  the  property  conveyed  to 
him.  Of  the  taxes  charged  against  the  property  he  only  paid 
a  part.  Whether  Hinckley  paid  Mrs.  Cleaver  anything  on 
the  property  at  the  time  he  purchased  it  of  her,  is  not  shown 
by  the  testimony.  Some  time  after  the  trustee's  sale  of  the 
property  to  Mrs.  Green,  Hinckley  seems  to  have  reconveyed 
the  property  to  Mrs.  Cleaver.  The  elate  of  the  reconveyance 
is  not  definitely  fixed  by  the  evidence.  At  first,  Mr.  Cleaver 
stated  it  was  in  1878,  but  afterwards  stated  he  thought  it 
might  have  been  as  late  as  1881.  There  is  no  doubt  it  was 
some  time  after  the  trustee's  sale. 

On  the  11th  day  of  March,  1882,  Mrs.  Cleaver  filed  her 
bill  in  the  Superior  Court  to  set  aside  the  trustee's  deed  to 
Mrs.  Green,  and  to  be  permitted  to  redeem  the  property,  and 
tendered  with  her  bill  the  full  amount  due  on  the  note  secured 
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by  the  trust  deed,  with  the  accrued  interest  thereon.  The 
principal  grounds  on  which  the  validity  of  the  sale  is  attacked 
are :  First,  that  the  notice  given  of  the  sale  was  not  suffi- 
cient, and  that  neither  the  owner  nor  her  husband  had  any 
actual  notice  of  the  contemplated  sale ;  second,  that  the  land 
was  susceptible  of  division,  and  had  it  been  subdivided  it 
would  have  sold  to  better  advantage ;  and  third,  it  was  sold 
for  an  inadequate  price.  As  respects  the  sufficiency  of  the 
notice,  it  is  provided  in  the  trust  deed,  in  case  default  should 
be  made  in  its  conditions  the  property  might  be  sold  by  the 
trustee  to  the  highest  bidder,  for  cash,  at  the  north  door  of 
the  court  house,  in  the  city  of  Chicago,  after  having  given 
twenty  days'  notice  of  the  time  and  place  of  the  sale,  by  an 
advertisement  in  any  daily  newspaper  that  might  be  published 
at  that  time,  in  the  English  language,  in  the  city  of  Chicago. 
Personal  notice  was  expressly  waived.  The  notice  given, 
under  which  the  property  was  sold,  was  published  twenty-one 
times  before  the  day  of  sale,  in  the  "Chicago  Evening  Journal, " 
a  daily  newspaper  published  in  the  city  of  Chicago,  precisely 
as  the  trust  deed  provided  it  should  be.  No  complaint  is 
made  that  the  "Chicago  Evening  Journal"  is  not  a  daily  news- 
paper of  general  circulation,  nor  is  any  specific  objection 
taken  to  the  notice.  It  is  said  it  was  a  "formal  and  not  a 
general  notice."  How  it  could  be  less  formal  or  more  gen- 
eral is  not  perceived.  It  is  precisely  such  a  notice  as  the 
parties  contracted  should  be  given.  But  it  is  said  no  actual 
notice  was  given  to  complainant  of  the  proposed  sale.  Two 
answers  may  be  made  to  the  objection  taken :  First,  it  was 
expressly  provided  in  the  trust  deed  personal  notice  was 
waived;  and  second,  at  the  date  of  the  trustee's  sale  com- 
plainant had  parted  with  the  equity  of  redemption,  and  at  that 
time  it  was  in  Hinckley,  her  grantee  under  a  warranty  deed, 
and,  so  far  as  this  record  discloses,  it  is  not  perceived  that 
either  complainant  or  her  husband  had  any  interest  in  the 
property.     The  proof  is,  Hinckley  had  agreed  to  pay  the  in- 
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cumbrance  on  the  property,  and  it  would  seem  that  personal 
notice  to  complainant  at  that  time  would  have  been  of  no 
sort  of  use.  Notice  to  Hinckley,  if  any  personal  notice  was 
necessary,  would  have  been  of  more  avail.  It  does  not 
appear  the  trustee  had  notice  that  Hinckley  had  assumed  to 
pay  the  incumbrance  on  the  property,  but  his  partner  in  the 
office  with  him  was  notified  of  that  fact  before  the  sale.  There 
is  no  just  reason  for  insisting  that  complainant  should  have 
had  actual  notice  of  the  sale. 

Great  stress  is  laid  on  the  point  made  that  the  property 
should  have  been  subdivided  by  the  trustee,  and  sold  in 
smaller  lots.  No  provision  of  the  trust  deed  made  it  his  duty 
to  subdivide  the  property  before  making  the  sale,  nor  can  it 
be  said,  as  a  matter  of  law,  under  the  circumstances  it  was 
his  duty  to  sell  in  parcels.  It  will  be  remembered  this  is  not 
business  property.  It  is  what  the  witnesses  call  "suburban 
property, " — residence  property, — and  is  situated  outside  the 
limits  of  the  city  of  Chicago,  and  in  the  north  part  of  the 
village  of  Hyde  Park.  It  is  situated  in  the  midst  of  resi- 
dences. At  most  it  is  a  small  tract  of  land,  being  195  feet 
front,  with  a  depth  of  200  feet.  The  evidence  shows  a  num- 
ber of  persons  residing 'in  that  vicinity  have  residence  prop- 
erty as  large,  and  some  even  larger,  than  this  whole  tract. 
The  entire  tract  is  a  small  lot  for  a  suburban  residence,  and 
to  subdivide  it  might,  in  the  estimation  of  many  persons, 
render  it  less  desirable  for  residence  property,  situated,  as  it 
is,  so  far  away  from  the  populous  portion  of  the  city.  Simply 
omitting  to  make  any  subdivision  of  the  property  before 
sale,  when  he  was  not  required  so  to  do  by  the  conditions  of 
the  trust  deed  or  the  mortgage,  is  not  evidence  of  bad  faith 
on  the  part  of  the  trustee.  A  prudent  owner  might  have 
done  the  same  thing  with  his  own  property. 

It  may  be  the  property  was  sold  for  less  than  its  real  value. 
The  testimony  shows  property  in  that  vicinity,  at  the  date  of 
the  trustee's  sale,  was  unsalable  for  cash.     At  all  events  it 
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was  dull  sale,  and  some  of  the  witnesses  say  there  was  really 
no  demand, — at  least  very  little, — for  it.  The  price  at  which 
the  property  was  hid  off  was  $8000.  That  may  not  have 
been  the  full  value  of  the  land.  It  is  certain,  however,  no 
one  appeared  to  bid  more  for  it,  although  the  sale  was  adver- 
tised for  more  than  twenty  days  in  one  of  the  daily  news- 
papers published  in  the  city.  As  has  been  seen,  Hinckley, 
although  he  had  obligated  himself  to  pay  the  incumbrance 
resting  on  the  property,  failed  to  do  so.  At  that  time  the 
indebtedness  secured  on  the  property  probably  did  not  exceed 
$12,000  to  $14,000,  and  had  there  been  any  great  specula- 
tion in  the  property  at  that  price,  it  is  hardly  probable  he 
would  have  allowed  it  to  go  to  sale.  In  addition  to  the 
amount  bid  there  were  unpaid  taxes  on  the  property,  the 
exact  amount  of  which  is  not  disclosed,  which  should  be  con- 
sidered as  an  addition  to  the  sum  bid  at  the  trustee's  sale. 
On  the  whole  case  considered,  the  price  at  which  the  property 
was  bid  off  is  not  so  inadequate  as  to  shock  the  judgment, 
or  raise  any  presumption  of  fraud.  It  is  not  to  be  expected 
that  property  will  bring  as  much  at  a  forced  sale  as  it  could 
be  made  to  do  at  a  private  sale,  by  judicious  management 
and  by  unusual  advertising,  and  because  it  does  not,  it  is  no 
sufficient  reason  for  setting  aside  an  official  sale,  where  there 
have  been  no  fraudulent  or  unfair  practices. 

The  decision  of  this  case  might,  with  much  propriety,  be 
placed  on  the  doctrine  of  what  the  law  calls  laches.  This 
defence  is  set  up  in  the  answer  of  defendants,  and  insisted 
upon.  It  is  seen,  nearly  or  quite  five  years  elapsed  after  the 
trustee's  sale  before  this  bill  was  filed  to  impeach  it.  For 
several  years  of  that  time  the  equity  of  redemption  was  in 
Hinckley.  So  far  as  he  is  concerned  he  seems  to  have 
acquiesced  in  the  sale, — at  least  no  complaint  is  heard  from 
him  during  all  that  period.  After  Hinckley  made  a  quit- 
claim deed  for  the  property  to  Mrs.  Cleaver  she  brought  this 
bill  to  set  aside  the  trustee's  sale.     It  is  not  questioned  that 
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complainants  knew  of  the  trustee's  sale  within  a  few  weeks 
after  it  was  made.  To  avoid  the  effect  of  this  unreasonable 
delay,  it  is  said  defendants  held  out  that  all  they  wanted  was 
their  money,  and  under  that  belief  complainants  made  valu- 
able improvements,  on  the  understanding  they  would  be  per- 
mitted to  redeem  the  property.  It  is  not  claimed  complainants 
had  any  contract  with  defendant  Green  that  she  might  re- 
deem the  property  at  any  definite  future  time.  The  utmost 
that  is  claimed  is,  that  the  husband  of  Mrs.  Green,  the  pur- 
chaser, when  on  a  friendly  visit  at  the  home  of  complainant 
on  the  premises,  on  a  Sunday  afternoon,  while  viewing  the 
improvements  that  had  been  recently  made,  said  to  Mr. 
Cleaver,  to  keep  on, — that  all  he  wanted  was  his  money,  and 
the  sooner  he  got  it  the  better  it  would  suit  him.  The 
husband  of  the  purchaser,  in  his  testimony,  denies  that  he 
made  any  such  statement,  and  further  says  he  had  no 
authority  from  his  wife  to  make  any  arrangement  to  that 
effect.  If  it  be  conceded,  which  it  is  not,  that  the  husband 
was  the  agent  of  his  wife,  he  was  not  transacting  any  busi- 
ness for  her  at  that  time,  so  that  what  he  said  became  a  part 
of  the  res  gestce,  and  therefore  competent  evidence.  At  most, 
this  was  but  a  casual  conversation  between  two  persons, 
neither  of  whom  had  any  real  interest  in  the  property.  Their 
wives  were  the  parties  in  interest.  Such  a  conversation  is 
certainly  not  obligatory  on  the  parties  claiming  to  be  the 
owners  of  the  property.  The  improvements  alleged  to  have 
been  made  by  complainants  were  insignificant  in  value,  and 
there  is  not  the  slightest  evidence  Mrs.  Green  had  any  knowl- 
edge they  were  doing  anything  on  the  property.  At  that 
very  time  Mrs.  Green  had  caused  her  agent  to  place  a  board 
on  the  property  that  it  was  for  sale.  The  doctrine  of  laches 
is  stated  by  this  court  in  Bush  v.  Sherman,  80  111.  160,  where 
it  is  said:  "The  principle  that  lies  at  the  foundation  of  all 
the  cases  in  this  court  upon  this  subject  is,  the  party  who 
challenges  a  sale  on  account  of  irregularities  that  may  have 
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intervened,  must  be  diligent  in  discovering  that  which  he 
alleges  will  avoid  the  sale,  and  diligent  in  his  application  for 
relief.  Unreasonable  delay,  not  explained  by  equitable  cir- 
cumstances, has  always  been  declared  evidence  of  acqui- 
escence in  the  sale,  and  a  waiver  of  all  mere  irregularities. 
A  party  will  not  be  permitted  to  delay,  to  enable  him  to 
speculate  on  the  chances  of  an  appreciation  in  value  of  the 
property,  and  elect  to  avoid  the  sale  only  when  it  will  be 
profitable  to  do  so.  He  must  make  his  election  at  the  earli- 
est practicable  moment."  The  principle  of  this  case  has  its 
application  to  the  one  being  considered,  and  ought  to  control 
it.  Complainants  have  shown  no  satisfactory  reason  why 
they  did  not  insist  the  sale  was  invalid  many  years  before 
they  did.  They  knew  of  the  sale  of  the  property  very  soon 
after  it  was  made.  There  is  not  a  particle  of  testimony  that 
shows,  or  even  tends  to  show,  the  purchaser  at  the  trustee's 
sale  did  or  said  anything  to  throw  them  off  their  guard,  or 
to  induce  them  to  sleep  on  their  rights,  if  they  had  any. 

In  no  view  that  can  be  taken  is  there  any  tenable  ground 
upon  which  the  trustee's  sale  can  be  set  aside.  After  a  most 
painstaking  examination  of  everything  in  the  record,  nothing 
is  perceived  that  the  law  will  take  hold  of  and  afford  the 
desired  relief.  So  far  as  this  record  discloses,  the  trustee's 
sale  was  fairly  and  honestly  conducted,  in  strict  compliance 
with  the  power  contained  in  the  trust  deed,  and  must  be  per- 
mitted to  stand. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 
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The  City  of  Cairo 

v. 
Leonard  Everett. 

Filed  at  ML  Vernon  June  16,  1883. 

1.  Mandamus — to  compel  city  to  levy  tax  to  pay  judgment — of  the  prior 
demand.  A  written  demand  by  a  creditor  for  the  payment  of  a  judgment 
against  a  city,  and  a  neglect  to  pay,  is  sufficient  to  authorize  a  mandamus 
requiring  the  city  council  to  levy  a  tax  for  the  payment  of  the  judgment.  It 
is  not  necessary  that  the  creditor  should  first  demand  the  levy  of  such  tax. 
The  demand  of  payment  is  held  to  include  a  demand  to  do  any  particular 
thing  necessary  to  such  payment. 

2.  Same— for  payment  of  judgment  after  its  affirmance.  Where  a  judg- 
ment against  a  city  has  been  affirmed,  on  error  or  appeal,  it  is  not  necessary 
that  a  copy  of  the  order  of  affirmance  be  filed  with  the  circuit  clerk  before 
filing  a  petition  for  a  mandamus  to  compel  the  city  council  to  levy  a  tax  to 
pay  such  judgment.  Section  82  of  the  Practice  act  has  respect,  alone,  to 
proceedings  in  the  lower  court  for  carrying  into  execution  the  judgment, 
and  has  no  application  to  independent  proceedings  upon  the  judgment  else- 
where. 

3.  An  order  in  a  judgment  against  a  city  for  a  certified  copy  thereof  to 
be  delivered  to  the  city  council,  is  a  provision  the  performance  of  which  is 
not  at  all  essential  to  the  validity  of  the  judgment,  nor  to  the  taking  of  any 
proceedings  for  its  enforcement. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Alex- 
ander county ;  the  Hon.  David  J.  Baker,  Judge,  presiding. 


Messrs.  Green  &  Gilbert,  for  the  appellant : 

Mandamus  is  now  but  an  ordinary  action  at  law,  and  the 
plaintiff  must  show  a  good  cause  of  action.  People  v.  Weber, 
86  111.  285 ;  People  v.  Glann,  70  id.  232. 

A  party  can  not  be  compelled  to  do  an  act  unless  it  is 
shown  clearly  that  it  is  his  duty  to  do  so.  Hall  v.  People, 
57  111.  316;  People  ex  rel.  v.  Klokke,  92  id.  134;  Moses  on 
Mandamus,  202,  206,  322. 
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A  demand  and  refusal  are  held  necessary  to  relief  by  man- 
damus, and  the  demand  must  be  express  and  distinct,  and 
express  the  precise  thing  which  is  required.  Macoupin  County 
v.  People,  58  111.  192;  2  Dillon  on  Mun.  Corp.  sec.  69S, 
note  3 ;  Moses  on  Mandamus,  202,  206-20S. 

A  mandamus  will  not  be  awarded  to  compel  officers  to  do 
any  act  they  are  not  authorized  to  do.  Supervisors  v.  United 
States,  18  Wall.  77;  Reardon  v.  St.  Louis  Co.  36  Mo.  560. 

Eelator's  first  demand  was  premature,  as  no  order  of  affirm- 
ance was  filed  with  the  clerk,  and  no  copy  of  the  judgment 
was  certified  to  the  council,  as  required  in  the  judgment. 

Counties  and  corporations  created  for  public  convenience 
only  are  not  required  to  seek  their  creditors  to  discharge  their 
indebtedness,  but  when  payment  is  desired  the  demand  should 
be  made  at  their  treasury.  People  v.  Tazewell  County,  22  111. 
147;  Johnson  v.  Stark  County,  24  id.  91;  City  of  Pekin  v. 
Reynolds,  31  id.  529. 

The  demands  averred  in  the  petition,  as  well  as  the  plea, 
"for  payment  of  said  judgment,"  did  not  justify  the  prayer 
of  the  petition,  nor  the  judgment  of  the  court  for  a  writ 
commanding  a  tax  to  be  levied,  since  the  law  is,  that  the 
prayer  of  the  petition,  as  also  the  writ,  must  correspond  with 
the  demand.  To  demand  one  thing  and  pray  for  and  com- 
pel performance  of  another,  is  not  in  accordance  with  the 
settled  rules  applicable  to  mandamus.  Buller's  Nisi  Prius, 
204 ;  Tapping  on  Mandamus,  302,  493 ;  1  Eedfield  on  Bail- 
ways,  649. 

Mr.  John  M.  Lansden,  for  the  appellee : 

The  appellee  could  not  know  whether  appellee  had  money 
in  its  treasury  or  not,  but  the 'council  did  know.  Appellee 
wanted  his  judgment  paid,  and  demanded  it,  and  it  was  the 
duty  of  the  city  council  to  take  the  necessary  steps  to  enable 
them  to  pay  the  judgment. 
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It  is  claimed  the  demand  of  payment  was  premature  for 
two  reasons :  First,  because  no  copy  of  the  affirming  order 
had  been  filed  in  the  circuit  clerk's  office  ;  and  second,  because 
no  coj3y  of  the  affirmed  judgment  had  been  certified  to  the 
city  council. 

Section  82  of  the  Practice  act  applies  only  to  cases  where 
executions  or  other  like  process  may  be  issued.  It  has  no 
application  to  a  case  where  no  execution  can  be  issued. 

There  is  no  law  requiring  a  judgment  against  a  city  to  be 
certified  to  the  city  council.  A  direction  in  the  judgment  to 
that  effect,  while  very  proper,  affects  the  judgment  in  no  way 
whatever. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  a  petition  filed  in  the  circuit  court  of  Alexander 
county,  for  a  writ  of  mandamus  to  compel  the  city  of  Cairo 
to  levy  a  tax  to  satisfy  a  judgment  against  it  in  favor  of  the 
petitioner.  The  circuit  court  gave  judgment  awarding  the 
writ,  which  was  affirmed  by  the  Appellate  Court  for  the  Fourth 
District,  and  an  appeal  taken  to  this  court. 

The  judgment  was  rendered  upon  the  sustaining  of  a 
demurrer  to  the  replication  to  the  plea  to  the  defendant's 
answer,  and  the  question  presented  is  as  to  the  sufficiency 
of  the  demand  for  the  performance  of  the  act  sought  to  be 
enforced. 

On  the  1st  day  of  July,  1879,  appellee  made  a  written  de- 
mand upon  the  city  council  for  the  payment  of  his  judgment, 
which  was  referred  by  that  body  to  the  corporation  counsel, 
who  never  reported  on  the  same.  The  demand  stated  the 
recovery  of  the  judgment  against  the  city  on  July  1,  1878, 
in  the  circuit  court  of  Alexander  county,  for  $1200,  and  costs 
of  suit ;  that  the  city  took  an  appeal  from  the  judgment  to 
the  Appellate  Court  for  the  Fourth  District,  which  court,  at 
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its  February  term,  1879,  affirmed  the  judgment,  and  that  it 
was  in  full  force,  and  remained  wholly  unpaid  and  unsatis- 
fied, and  stating  the  amount  due  at  the  time  of  the  demand. 
The  petition  was  filed  October  6,  1882. 

It  is  objected  to  the  demand  that  it  did  not  demand  the 
particular  thing  prayed  for  in  the  petition,  viz :  the  levy  of 
a  tax.  It  was  the  duty  of  the  city  council  to  pay  the  judg- 
ment if  there  were  sufficient  funds  in  the  city  treasury  to 
pay  it  therefrom ;  if  not,  then  to  take  the  necessary  steps  to 
bring  into  the  city  treasury  the  requisite  funds.  The  judg- 
ment creditor  would  not  be  supposed  to  know  whether  there 
were,  or  not,  funds  in  the  city  treasury  for  the  payment  of 
his  judgment.  We  think  it  sufficient  for  him  to  demand 
the  payment  of  his  judgment, — that  this  may  be  held  as 
including  a  demand  to  do  any  particular  thing  which  was 
necessary  to  be  done  to  enable  the  city  council  to  make  pay- 
ment of  the  judgment. 

Further  objection  is  taken  that  the  demand  was  premature, 
in  its  being  made  before  a  copy  of  the  order  of  affirmance  of 
the  judgment  of  the  circuit  court  was  filed  with  the  circuit 
clerk.  This  is  founded  upon  the  82d  section  of  the  Practice 
act,  providing  that  when,  upon  an  appeal  or  writ  of  error,  a 
judgment  is  affirmed,  upon  a  copy  of  the  order  of  affirmance 
being  filed  in  the  office  of  the  clerk  from  which  the  case  was 
removed  "execution  may  issue,  and  other  proceedings  be  had 
therein,  in  all  respects  as  if  no  appeal  or  writ  of  error  had 
been  prosecuted."  (Eev.  Stat.  1874,  p.  785,  sec.  83.)  This, 
we  think,  has  respect  alone  to  proceedings  in  the  lower  court 
for  the  carrying  into  execution  of  the  judgment,  and  has  no 
application  to  independent  proceedings  upon  the  judgment 
elsewhere,  as  in  the  present  case.  A  copy  of  the  order  of 
affirmance  was  filed  in  the  circuit  clerk's  office  on  January 
21,  1882. 

It  is  objected  further,  that  there  had  been  no  copy  of  the 
judgment  certified  to  the  city  council,   as  required  by  the 
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judgment  itself  of  the  circuit  court.  That  judgment  did 
thus  order,  but  it  was  a  provision  whose  performance  was 
not  at  all  essential  to  the  validity  of  the  judgment,  nor,  as 
we  conceive,  to  the  taking  of  any  proceedings  for  the  enforce- 
ment of  its  execution.  There  was  a  certified  copy  of  the 
judgment  delivered  to  the  city  clerk,  at  his  office  in  the  coun- 
cil chamber,  on  July  11,  1882,  with  a  second  demand  of 
payment  indorsed  thereon.  But  what  we  have  already  said 
renders  it  unnecessary  to  consider  the  effect  of  this  second 
demand. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Henry  B.  Kepley 

v. 
Bernard  Jansen. 

Filed  at  Mt.  Vernon  June  16,  1883. 

1.  Lien  fok  taxes — upon  other  lands.  The  statute  does  not  make  the 
taxes  due  on  one  tract  of  land  a  lien  upon  another  tract. 

2.  Same — purchaser  under  judgment  which  includes  taxes  not  a  lien  on 
the  land  sold— prior  incumbrance.  Where  a  tract  of  land  is  sold  on  execu- 
tion issued  upon  a  judgment  which  includes  taxes  on  other  lands  besides  the 
tract  sold,  the  sale  will  be  regarded  as  having  been  made  under  an  ordinary 
judgment,  where  personal  service  was  had,  and  the  purchaser  will  take  the 
same  subject  to  a  mortgage  lien  thereon  made  before  the  judgment  became 
a  lien. 

3.  Foreclosure — as  to  taxes  paid  before  principal  is  due.  Where  the 
interest  on  a  mortgage  debt  is  payable  annually,  the  mortgagee,  in  foreclos- 
ing for  unpaid  interest  due,  may  have  included  in  the  decree  taxes  paid  by 
him  to  preserve  his  security,  and  is  not  bound  to  wait  until  the  principal 
debt  is  due. 

4.  Party—  to  bill  to  foreclose.  On  bill  to  foreclose  a  mortgage,  a  pur- 
chaser of  the  land,  on  sale  under  a  judgment  against  the  mortgagor  which 
is  not  a  prior  lien,  is  not  only  a  proper  but  a  necessary  party  defendant,  as 
the  holder  of  the  equity  of  redemption. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Effingham  county;  the  Hon.  Thomas  S.  Casey,  Judge, 
presiding. 

Mr.  Henry  B.  Kepley,  pro  se: 

The  tax  on  real  estate  is  a  lien  thereon  from  the  first  day  of 
May  in  the  year  in  which  it  is  levied,  and  this  lien  takes  pre- 
cedence of  all  others,  though  created  before.  Bev.  Stat.  chap. 
120,  sec.  253;  The  People  v.  Stahl,  101  111.  346;  Eaton's 
Appeal,  83  Pa.  St.  152;  Dunlap  v.  Gallatin  County,  15  111.  7; 
Dennis  v.  Maynard  et  al.  id.  477 ;  Almy  v.  Hunt,  48  id.  45 ; 
Binkert  v.  Wabash  Ry.  Co.  98  id.  205 ;  Rogers  v.  Dickey,  1 
Gilm.  645 ;  Cooley  on  Taxation,  305,  306,  and  cases  cited ; 
Burroughs  on  Taxation,  371,  374;  Stokes  v.  The  State  of 
Georfia,  46  Ga.  412;   The  People  v.  Biggins,  96  111.  481. 

A  title  based  on  a  sheriff's  sale  of  real  estate  under  a  judg- 
ment for  the  purchase  money  thereof,  takes  precedence  of  the 
right  of  homestead,  or  other  claims  or  liens,  even  when  the 
fact  that  it  is  for  purchase  money  does  not  appear  from 
the  judgment,  but  has  to  be  shown  by  extrinsic  evidence. 
The  People  v.  Stahl,  101  111.  346 ;  White  v.  Clark  et  al.  36  id. 
285 ;  Stevenson  et  al.  v.  Marony,  29  id.  532 ;  Durham  v.  Bos- 
tick,  72  N.  C.  353;  Freeman  on  Judgments,  180,  181. 

The  suit  and  judgment  in  "any  court  of  competent  juris- 
diction" do  not  change  the  nature  of  the  demand  or  cause 
of  action,  but  only  change  the  form  of  it ;  and  this  change 
does  not  affect  any  lien  that  secured  it.  Eschback  v.  Pitts, 
6  Md.  71 ;  Wyman  et  al.  v.  Cochran,  35  111.  152;  The  People 
v.  Stahl,  101  id.  346 ;  Almy  v.  Hunt,  48  id.  45 ;  Ober  v.  Gal- 
lagher, 93  U.  S.  206;  Jones  on  Mortgages,  sees.  1215,  1220, 
1226;  Dunkley  v.  Van  Bur  en,  3  Johns.  Ch.  330. 

The  money  paid  for  taxes  being  future  advances,  could  not 
be  tacked  to  the  mortgage  as  against  the  title  of  appellant. 
Frye  v.  Bank  of  Illinois,  11  111.  367;  4  Kent,  175. 
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Appellant  is  not  a  proper  party  to  the  bill,  his  claim  of 
title  being  wholly  adverse  and  hostile  to  that  of  Luke.  Gage 
v.  Perry,  93  111.  176 ;  Carbine  v.  Sebastian,  6  Bradw.  564 ; 
Gage  v.  Board  of  Directors,  8  id.  410  ;  Eagle  Fire  Co.  v.  Lent, 
6  Paige,  637. 

Messrs.  Wood  Brothers,  for  the  appellee : 

Kepley  was  a  necessary  party.  His  rights  were  obtained 
subsequently  to  the  mortgage.  He  was  the  owner  of  the 
equity  of  redemption.  2  Jones  on  Mortgages,  sees.  1425, 
1406 ;  Kenyon  v.  Schrick,  52  111.  386 ;  Ohling  v.  Luitjens,  32 
id.  386 ;  Fitch  v.  Pinckard,  4  Scam.  69 ;  Vallette  v.  Bennett, 
69  111.  635;   Hubble  v.  Vaughn,  42  Mo.  141. 

In  a  proceeding  against  the  land  for  taxes  the  purchaser 
acquires  a  new  title,  freed  from  all  prior  liens,  but  in  a  pro- 
ceeding against  the  owner  it  is  subject  to  prior  liens.  Black- 
well  on  Tax  Titles,  547;  Gage  v.  Perry,  93  111.  179. 

Taxes  due  on  one  tract  are  no  lien  on  another.  Binkert  v. 
Wabash  Ry.  Co.  98  111.  215. 

It  was  the  duty  of  the  mortgagor  to  pay  the  taxes,  and  if 
he  did  not,  the  mortgagee  had  the  right  to  pay  them,  and 
have  a  lien  on  the  land  for  the  same.  2  Jones  on  Mortgages, 
sec.  1137;  DeLeuw  v.  Neely,  71  111.  45;  Harper  v.  Ely,  70 
id.  584. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  12th  day  of  October,  1874,  Joseph  Luke,  being- 
indebted  to  Bernard  Jansen  in  the  sum  of  $1950,  executed 
and  delivered  to  him  his  promissory  note  for  that  amount, 
bearing  date  of  that  date,  and  payable  on  or  before  the  12th 
day  of  October,  1884,  with  interest  at  six  per  cent  per  annum, 
payable  annually,  and  to  secure  the  payment  of  his  note, 
Luke, — his  wife  joining  with  him, — on  the  same  day  executed 
and  delivered  to  Jansen  a  mortgage  upon  200  acres  of  land, 
a  part  of  which  is  involved  in  this  litigation.  The  mortgage 
6-^107  III. 
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is  in  the  statutory  form,  and  was  duly  recorded  in  the  proper 
office  in  the  county  where  the  lands  are  situated.  The  prin- 
cipal in  the  note  was  not  due  when  the  bill  in  this  case  was 
filed,  on  the  8th  day  of  April,  1881.  The  bill  was  brought  by 
the  mortgagee  to  foreclose  the  mortgage  for  the  interest  that 
had  accrued  on  the  principal  debt  from  October  12,  1878,  to 
the  12th  day  of  October,  1880,  which  it  is  alleged  was  due  and 
unpaid.  It  is  also  alleged  the  mortgagor  failed  to  pay  the 
taxes  on  the  mortgaged  premises,  and  that  the  lands  were  sold 
for  taxes  at  the  regular  sale,  in  1880,  for  the  taxes  of  1879, 
from  which  sale  complainant  was  compelled  to,  and  did, 
redeem  the  mortgaged  lands  to  preserve  his  security,  and  that 
the  mortgagor  failing  to  pay  the  taxes  for  1880,  complainant 
had  to,  and  did,  pay  the  same.  It  is  sought  to  have  a  decree 
for  the  taxes  paid  by  complainant  to  preserve  his  mortgage 
security,  as  well  as  for  the  unpaid  interest.  To  the  bill 
alleging  these  and  other  facts,  complainant  made  the  mort- 
gagor and  his  wife,  and  the  county  of  Effingham,  Charles  E. 
Hartman,  Henry  B.  Kepley,  and  Caroline  Suppeger,  defend- 
ants. A  rule  was  laid  on  defendants  to  answer  the  bill,  but 
all  of  them  except  Henry  B.  Kepley  made  default.  In  his 
separate  answer  he  claimed  that  he  was  and  is  the  owner  of 
a  part  of  the  mortgaged  lands,  under  deeds  made  to  him 
by  the  sheriff  of  Effingham  county,  and  alleges  the  title  so 
acquired  is  paramount,  and  is  free  from  the  lien  of  complain- 
ant's mortgage,  and  from  any  lien  for  taxes  paid  by  the  mort- 
gagee. Other  matters  are  set  up  in  the  answer,  some  of 
which  will  be  noticed  in  the  further  consideration  of  the  case. 
On  the  hearing  in  the  circuit  court  a  decree  of  foreclosure 
was  rendered  for  the  interest  due  on  the  principal  debt,  and 
also  for  the  taxes  paid  by  complainant  oii  the  mortgaged 
premises,  and  in  default  of  payment  by  a  day  fixed,  a  sale 
was  ordered,  as  is  usually  done  in  such  cases.  That  decree 
was  affirmed  in  the  Appellate  Court  for  the  Fourth  District, 
and  defendant  Kepley  brings  the  case  to  this  court  on  appeal, 
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a  majority  of  the  judges  of  the  Appellate  Court  having  certi- 
fied the  case  "involves  questions  of  law  of  such  importance, 
on  account  of  collateral  interests,  as  that  it  should  be  passed 
upon  by  the  Supreme  Court." 

The  facts  necessary  to  an  understanding  of  the  defence 
insisted  upon  appear  in  the  answer  of  defendant  Kepley, 
which  is  admitted  to  be  true  so  far  as  it  states  facts,  but  not 
as  to  the  conclusions  of  law  stated.  It  appears  that  two  suits 
were  commenced, — doubtless  under  section  230  of  the  Eeve- 
nue  act,  Eev.  Stat.  1874, — by  the  county  of  Effingham,  in  the 
name  of  the  People  of  the  State  of  Illinois,  against  Joseph 
Luke,  before  a  justice  of  the  peace,  to  recover  taxes  due  on 
lands  owned  by  the  defendant,  and  of  which  he  was  then  in 
possession, — a  part  of  which  are  the  lands  in  controversy. 
In  one  case  judgment  was  rendered  against  the  defendant 
for  the  sum  of  $156.85,  and  costs  of  suit.  Of  this  amount 
$94.68  was  for  the  taxes  due  on  certain  lands  in  section  IT, 
township  8  north,  range  6  east,  and  $62.17  was  for  the  taxes 
due  on  the  south-west  quarter  of  the  north-east  quarter  of 
section  23,  township  8  north,  range  5  east.  In  the  other  case, 
judgment  was  rendered  against  the  defendant  for  $198.63, 
and  costs  of  suit.  Included  in  this  judgment  were  the  taxes 
due  on  the  north  half  of  the  south-west  quarter  of  section 
16,  township  8  north,  range  5  east,  for  $136.47,  and  also 
the  taxes  due  on  the  south-east  quarter  of  the  north-east 
quarter  of  section  23,  township  8  north,  range  5  east,  for 
$62.06.  Executions  issued  on  these  judgments  were  returned 
by  the  constable  having  them,  "nulla  bona."  Afterwards, 
transcripts  of  both  judgments  were  filed  in  the  office  of  the 
clerk  of  the  circuit  court,  as  is  authorized  by  statute  to  be 
done.  The  executions  issued  on  these  transcript  judgments 
by  the  clerk  of  the  circuit  court  were  levied  by  the  sheriff 
having  the  same  to  collect,  on  the  lands  involved  in  this 
litigation,  viz.,  the  north  half  of  the  south-west  quarter  of 
section  16,  and  the  south  half  of  the  north-east  quarter  of 
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section  23,  all  in  township  8  north,  range  5  east,  and  cer- 
tain lands  in  section  17,  township  8  north,  range  6  east,  not 
involved  in  the  present  controversy.  At  the  sheriff's  sale, 
made  on  the  24th  day  of  January,  1880,  these  lands  were 
sold  to  the  county  of  Effingham  for  the  amounts  of  both 
judgments  and  accruing  costs,  and  the  sheriff  issued  to  the 
county  the  usual  certificates  of  purchase.  These  certificates, 
by  authority  of  the  county  board,  were  assigned  to  defendant 
Kepley.  The  lands  embraced  in  the  certificates  not  having 
been  redeemed  by  the  judgment  debtor,  or  any  one  else, 
within  the  time  limited  by  law,  the  sheriff  made  the  assignee 
of  the  purchaser  deeds  for  the  same,  in  the  usual  form. 

The  position  taken  as  a  defence  to  the  foreclosure  of  the 
mortgage  and  a  consequent  sale  of  the  premises  is,  that  the 
tax  on  real  property  is  made  a  lien  thereon,  by  the  statute, 
from  the  first  day  of  May  in  the  year  in  which  it  is  levied 
until  paid,  and  this  lien,  it  is  said,  is  prior  to  all  other  liens, 
demands  or  claims,  and  will,  therefore,  take  precedence  of  a 
mortgage  made  before  the  tax  is  levied ;  and  hence,  a  title 
based  upon  a  sale  under  a  judgment  rendered  for  such  tax 
against  the  owner,  in  an  action  of  debt,  on  personal  service, 
as  in  other  civil  actions,  takes  precedence  of  and  is  not  subject 
to  the  lien  of  a  mortgage,  though  made  before  the  rendering 
of  the  judgment,  or  even  before  the  tax  for  which  the  judg- 
ment was  rendered  was  in  fact  levied.  In  the  view  taken  of 
the  case,  the  question  made  and  so  elaborately  argued  does 
not  fairly  arise  on  the  present  record,  and  no  discussion  of 
it  need  be  had  at  this  time.  One  of  the  judgments  under 
which  the  lands  were  sold  was  rendered  for  taxes  due  and 
owing  by  the  judgment  debtor  on  a  part  of  the  lands  claimed 
by  defendant,  and  the  other  judgment  was  for  the  taxes  due 
on  the  residue  of  these  lands,  and  also  included  taxes  due  on 
other  lands  not  involved  in  this  controversy.'  Neither  judg- 
ment was  for  the  whole  of  the  taxes  due  on  the  specific  lands 
embraced  in  the  mortgage  and  now  claimed  by  defendant. 
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It  appears  from  defendant's  answer,  the  lands  were  sold  on 
judgments  rendered  for  taxes  on  other  lands,  as  well  as  on 
the  lands  in  controversy.  The  statute  has  not  made  the 
taxes  due  on  one  tract  of  land  a  lien  upon  another  tract. 
(Binkert  v.  Wabash  By.  Co.  98  111.  205.)  So  where  a  tract  of 
land  is  sold  on  a  judgment  recovered  for  taxes  due  on  other 
lands,  the  sale  can  not  be  regarded  otherwise  than  as  having 
been  on  an  ordinary  judgment,  where  personal  service  was 
had.  If  the  proposition  contended  for  was  correct, — as  to 
which  it  is  not  necessary  now  to  express  an  opinion, — it  could 
have  no  application  to  the  case  being  considered.  It  dis- 
tinctly appears  the  lands  were  sold  on  a  judgment  for  taxes, 
which  included  taxes  due  on  other  lands.  It  is  stated  in  the 
answer,  the  sheriff,  "while  said  executions  were  in  full  force 
and  effect,  levied  the  same  upon  the  said  lands,  and  after- 
wards, at  a  sale  of  said  lands  by  said  sheriff,  by  virtue  of 
said  judgments,  executions  and  levies,  *  *  *  on  the 
24th  of  January,  1880,  the  county  of  Effingham  *  *  * 
became  the  purchaser  for  the  amount  of  said  judgments." 
How  the  lands  were  sold — whether  certain  tracts  were  sold  on 
one  judgment  and  other  tracts  on  the  other  judgment — does 
not  appear.  It  is  suggested  in  argument  "that  each  tract 
of  land  was  sold  for  the  amount  of  the  judgment  for  taxes 
thereon,  and  costs,"  but  that  fact  nowhere  appears  in  the 
record.  Nor  is  it  perceived  how  it  is  practicable  to  make  it 
so  appear.  Certainly  the  sheriff  has  no  authority  to  divide 
the  judgment  into  distinct  parts,  and  say  that  one  part  was 
for  taxes  on  a  certain  tract  of  land,  and  it  shall  be  sold  for 
that  sum,  and  no  more,  and  that  another  distinct  part  is  the 
taxes  on  another  tract,  and  it  shall  be  sold  in  the  same  way, 
and  so  on  until  the  whole  judgment  is  satisfied.  No  authority 
exists  for  the  plaintiff  to  make  any  such  division.  But  this 
question  need  not  be  further  discussed,  as  it  does  not  appear 
that  any  effort  was  made  to  sell  "each  tract  of  land  for 
the  amount  of  the  judgment  for  taxes  thereon."     It  simply 
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appears  the  "said  lands"  were  sold  on  executions  issued  on 
both  judgments.  One  judgment  was  certainly  rendered  for 
and  included  taxes  on  other  lands,  that  were  not  and  could 
not  become  a  lien  on  the  specific  lands.  The  judgments 
under  which  the  sales  were  made  must,  therefore,  be  treated 
as  ordinary  judgments  where  personal  service  was  had, 
whether  the  subject  matter  of  the  suit  was  taxes  or  other 
indebtedness.  (Douthett  v.  Kettle,  104  111.  356.)  It  follows, 
from  what  has  been  said,  that  all  that  defendant  acquired 
under  the  purchase  at  the  sheriff's  sale,  was  the  equity  of 
redemption  in  the  lands  that  was  in  the  mortgagor, — nothing 
more. 

It  is  insisted  the  taxes  paid  by  complainant  can  not  be 
included  in  the  decree,  either  as  against  defendant  Kepley, 
or  against  the  mortgagor,  for  the  reason,  it  is  said,  where 
an  advancement  is  made  on  a  mortgage  under  circumstances 
that  would  enable  the  mortgagee  to  tack  it  to  or  recover  it 
with  the  original  mortgage  debt,  such  advancement  or  pay- 
ment is  made,  in  law,  upon  the  same  terms  and  upon  the 
same  time  of  payment  as  the  principal  debt,  and,  therefore, 
can  not  be  foreclosed  for,  or  recovered,  till  the  principal 
debt  is  due.  Without  admitting  the  proposition  to  be  cor- 
rect as  broadly  as  it  is  stated,  it  is  a  sufficient  answer  to  the 
position  taken  in  this  case  that  the  payment  of  taxes  on  the 
mortgaged  lands  was  made  as  much  to  secure  the  annual  in- 
stallments of  interest — ten  in  number — as  the  principal  debt, 
and  where  the  mortgagee  can  foreclose  for  unpaid  interest 
he  may  also  foreclose  for  taxes  advanced  to  preserve  the 
mortgage  security,  as  he  could  do  if  the  principal  debt  were 
due  and  he  was  foreclosing  for  it.  In  principle  there  can  be 
no  difference. 

The  point  is  also  made  that  defendant  Kepley  is  not  a 
proper  party  to  the  bill,  and  that  it  should  have  been  dis- 
missed as  to  him  on  the  hearing.  The  objection  proceeds 
on  the  ground,  as  defendant   claims,  the  title  he   sets  up  is 
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adverse  and  hostile  to  that  of  the  mortgagor  at  the  time  of 
the  filing  of  the  bill  to  foreclose,  and  could  not  be  litigated 
in  a  suit  to  foreclose  the  mortgage.  The  rule  of  law,  as 
stated  in  Gage  v.  Perry,  93  111.  176,  has  no  application  what- 
ever to  the  facts  of  this  case.  Both  parties  here  claim  under 
the  mortgagor".  All  the  title  defendant  has  is  the  equity  of 
redemption  that  was  in  him.  The  owner  of  the  equity  of 
redemption  was  always  regarded  as  a  necessary  party  to  a 
bill  to  foreclose  a  mortgage.  Indeed,  he  is  an  indispensable 
party,  and  his  interest  in  the  subject  matter  of  the  suit  would 
not  be  barred  by  any  decree  to  which  he  was  not  a  party. 

The  judgment  of  the  Appellate  Court   affirming  the  decree 
of  the  circuit  court  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 


William  Thompson 

v. 

Luther  Dearborn  et  al. 

Filed  at  Springfield  March  29,  1883 — Rehearing  denied  June  Term,  1883. 

1.  Default — what  is  admitted  thereby.  The  default  of  a  defendant  in 
a  bill  in  chancery  admits  such  facts  as  are  properly  alleged  in  the  bill,  but 
not  their  sufficiency  to  authorize  the  decree  sought. 

2.  Contract  to  pay  a  third  person — who  may  sue — Statute  of  Frauds. 
"Where  one  person  enters  into  a  simple  contract  with  another  for  the  benefit 
of  a  third  person  not  a  party  thereto,  the  latter  may  maintain  an  aotion  for 
the  breach,  and  such  a  contract  is  not  within  the  Statute  of  Frauds. 

3.  Purchaser  —  subject  to  prior  incumbrance  — assuming  payment 
thereof— of  his  personal  liability.  Where  a  person  becomes  the  purchaser 
of  real  estate  by  deed,  which  is  incumbered  by  mortgage,  and  in  the  deed  it  is 
stipulated  and  agreed  that  the  purchaser  assumes  and  is  to  pay  the  mortgage 
debt  as  a  part  of  the  consideration,  the  contract  creates  a  personal  liability  on 
the  purchaser,  which  may  be  enforced  in  an  appropriate  action. 

4.  The  mere  fact,  however,  of  the  execution  and  acknowledgment  of  a 
deed  for  land  by  a  mortgagor,  with  a  clause  therein  that  the  grantee  should 
pay  the  mortgage  indebtedness,  and  its  being  recorded,  is  not  sufficient  to 
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create  a  personal  liability  on  the  part  of  the  grantee  to  pay  such  indebtedness. 
To  bind  him,  it  must  be  further  alleged  and  proved  that  he  assented  to  such 
clause,  and  this  may  be  shown  by  proof  that  he  signed  and  sealed  the  deed, 
or  that  the  deed  was  delivered  to  and  accepted  by  him.  By  the  acceptance 
of  the  deed  his  assent  to  all  it  contains  may  be  inferred. 

5.  In  a  suit  in  equity  by  a  mortgagee  against  the  grantee  of  the  mortgagor, 
to  obtain  a  personal  decree  for  the  sum  due  on  the  mortgage,  the  bill  alleged 
that  the  mortgagor  and  wife,  by  their  deed  of  a  certain  date,  under  their 
hands  and  seals,  duly  acknowledged  according  to  law,  sold  and  conveyed  all 
the  premises  described  in  the  mortgage  to  the  defendant,  in  and  by  which 
deed  the  defendant  assumed  payment  of  said  mortgage,  and  covenanted  and 
agreed  to  pay  the  same  as  part  of  the  consideration  or  purchase  money  to  the 
grantors  for  the  land,  which  deed  was  duly  recorded,  etc. :  Held,  that  the 
averments  of  the  bill,  which  was  taken  for  confessed,  were  not  sufficient  to 
authorize  a  personal  decree  against  the  defendant  for  the  mortgage  indebted- 
ness. His  assent  to  such  clause  in  the  deed  to  him  should  have  been  shown 
in  some  manner.  The  use  of  the  words  "sold  and  conveyed,"  in  the  bill, 
could  not  be  regarded  as  an  averment  of  such  assent  on  the  part  of  the 
grantee. 

6.  Delivery  and  acceptance  of  deed — recording,  as  evidence  thereof. 
While  the  recording  of  a  deed  for  land  may  afford  prima  facie  evidence  of 
its  delivery  and  acceptance,  this  must  be  understood  as  applying  to  a  deed 
simply  conveying  the  premises,  and  not  as  applying  to  a  deed  which  imposes 
an  obligation  upon  the  grantee  to  assume  and  pay  a  preexisting  incumbrance 
on  the  property. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Mason  county;  the  Hon.  Lyman  Lacey,  Judge, 
presiding. 

Messrs.  Eowell  &  Hamilton,  and  Messrs.  Stevenson  & 
Ewing,  for  the  plaintiff  in  error : 

The  allegations  in  the  bill  are  not  sufficient  to  support  the 
decree  finding  appellant  personally  liable  for  the  debt  of  his 
grantor. 

A  deed  can  only  take  effect  at  and  from  its  delivery.  Any 
delivery  and  acceptance  must  be  by  mutual  and  concurrent 
acts.  Proof  of  an  acceptance  subsequent  to  the  delivery  is 
not  sufficient  to  give  validity  to  the  deed.  The  presumption 
that  a  party  will  accept  a  deed  because  he  is  to  be  benefited 
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thereby,  is  never  carried  so  far  as  to  consider  him  as  having 
accepted  it.  Hulick  v.  Scovil,  4  Gilm.  159;  Ferguson  v. 
Miles,  3  id.  363;  Jackson  v.  Phipps,  12  Johns.  418;  Jackson 
v.  Dunlap,  1  id.  114;  Jackson  v.  Bodie,  20  id.  188;  Maynard 
v.  Maynard,  1(3  Mass.  456 ;  Lloyd's  Lessee  v.  Giddings,  7 
Ohio,  375. 

A  deed  not  delivered  and  accepted,  though  recorded,  passes 
no  title,  and  to  constitute  a  complete  delivery  it  is  necessary 
there  should  be  acceptance  by,  or  on  behalf  of,  a  grantee. 
Herbert  v.  Herbert,  Breese,  354 ;  Wiggins  v.  Lusk,  12  111.  132  ; 
Ferguson  v.  Miles,  3  Gilm.  358. 

The  act  of  registering  a  deed  does  not  amount  to  a  delivery 
of  it,  there  not  appearing  an  assent  on  the  part  of  the  grantee, 
or  any  knowledge  that  the  deed  had  been  executed  in  his 
favor.  Maynard  v.  Maynard,  10  Mass.  456 ;  Harrison  v. 
Phillips  Academy,  12  id.  456 ;  Berkshire  Ins.  Co.  v.  Sturgis, 
13  Gray,  (Mass.)  177;  Heys  v.  Davis,  18  N.  H.  600;  Berry 
Bank  v.  Webster,  44  id.  264;  Gaither  v.  Gibson,  Phill.  (N.  C.) 
530  ;  Kingsbury  v.  Bumside,  58  111.  310  ;  Krebaum  v.  Cordell, 
63  id.  23. 

Where  a  deed  not  executed  by  the  grantee  imposes  an 
obligation  upon  him,  it  is  the  acceptance  of  the  deed  that 
renders  the  obligation  binding  upon  him.  Guild  v.  Leonard, 
18  Pick.  511 ;  Newell  v.  Hill,  2  Mete.  480. 

A  decree  pro  confesso  only  concludes  a  party  as  to  the  aver- 
ments in  the  bill,  and  does  not  amount  to  a  confession  of  any 
fact  not  alleged  in  it.  DeLeuw  v.  Neely,  71  111.  473;  Martin 
v.  Hargardine,  46  id.  322;  Cronan  v.  Frizell,  42  id.  319; 
Frye  v.  Bank  of  Illinois,  5  Gilm.  332. 

Mr.  W.  H.  Campbell,  Mr.  E.  E.  Williams,  and  Mr.  L. 
Dearborn,  for  the  defendants  in  error : 

The  language  of  the  bill  and  decree,  that  Funk  and  wife, 
by  their  deed,  under  their  hands  and  seals,  duly  acknowl- 
edged according  to  law,   "sold  and  conveyed"  to  Thompson, 
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implies  a  delivery  and  acceptance.  Bouvier's  Die.  "Convey- 
ances;" West  v.  Krebaum,  88  111.  263;  Williams  v.  Souther, 
55  id.  130;  Whitten  v.  Whitten,  36  N.  H.  326;  Fleming  v- 
Potter,  14  Ind.  486 ;   Story's  Eq.  PL  sec.  253. 

The  fact  that  a  deed  is  recorded  is  prima  facie  evidence  of 
its  delivery.  The  bill  avers  the  recording.  Himes  v.  Keigh- 
blingher,  14  111.  469;  Warren  v.  Town  of  Jacksonville,  15  id. 
236;  Blake  v.  Fash,  44  id.  302;  Dale  et  al.  v.  Lincoln,  As- 
signee, 62  id.  25 ;  Union  Mutual  Life  Ins.  Co.  v.  Campbell, 
95  id.  267;  Hammell  v.  Hammell,  19  Ohio,  17;  Rowell  v. 
Hayden,  40  Me.  582 ;  Buckley  v.  Buffington,  5  McLean,  457 ; 
Bensley  v.  Atwill,  12  Cal.  231 ;  Wilborn  v.  Weaver,  17  Ga. 
267;  IngrahaniY.  Gregg,  21  Miss.  (13  S.  &  M.)  22;  Bullitt 
v.  Ta^or,  34  Miss.  708 ;  Chess  v.  Chess,  2  N.  J.  L.  (1  Pa.) 
32 ;  Balbeck  v.  Donaldson,  2  Gratt.  (Pa.)  459 ;  Javenal  v. 
Jackson,  14  Pa.  St.  519;  Boardman  v.  Dean,  34  id.  252; 
3  Washburn  on  Eeal  Estate,  (4th  ed.)  295,  *582,  308,  *587; 
Story's  Eq.  PI.  sec.  253. 

Delivery  always  implies  an  acceptance.  3  Washburn  on 
Eeal  Estate,  (4th  ed.)  292,  *581. 

Where  a  person  purchases  real  estate  incumbered  by  a 
trust  deed,  and  in  the  conveyance  to  him  it  is  set  forth  that 
he  assumes  and  agrees  to  pay  the  trust  deed  as  part  of 
the  consideration,  it  creates  a  personal  liability  upon  him  in 
favor  of  the  holder  of  the  trust  deed,  which  the  courts  will 
enforce.  Flagg  v.  Geltmacher,  98  111.  293 ;  Rogers  et  al.  v. 
Herron  et  al.  92  id.  583 ;  Klapworth  v.  Dressier,  2  Beas.  62 ; 
Halsey  v.  Reed,  9  Paige,  446;  Marsh  v.  Pike,  10  id.  595; 
Cornell  v.  Prescott,  2  Barb.  16 ;  Blyer  v.  Monholand,  2  Sandf. 
Ch.  478 ;  Ferris  v.  Crawford,  2  Denio,  595 ;  Flagg  v.  Thur- 
ber,  14  Barb.  196 ;  Russell  v.  Pistor,  7  N.  Y.  171 ;  Bently  v. 
Vanderhayden,  35  id.  577;  Snyder  v.  Robinson,  35  Ind.  311; 
Crawford  v.  Edivards,  33  Mich.  354;  Hoff's  Appeal,  24  Pa. 
St.  200 ;  Corbett  v.  Waterman,  11  Iowa,  86 ;  Thompson  v. 
Berram,  14  id.  476 ;  Burr  v.  Berris,  24  N.  Y.  178. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  default  of  William  Thompson,  plaintiff  in  error,  ad- 
mitted such  facts  as  were  properly  alleged  in  the  bill,  but  the 
default  admitted  nothing  more.  The  important  question  pre- 
sented by  the  record  then  is,  whether  the  allegation  contained 
in  the  bill  is  sufficient  to  authorize  the  money  decree  which 
the  court  rendered  against  him  for  $3168.67.  The  allega- 
tion in  the  bill  which  is  relied  upon,  is  as  follows :  "Your 
orators  further  show  unto  your  honor,  that  after  the  making 
of  said  notes  by  said  Funk,  the  making  of  said  deed  of  trust 
by  said  Funk  and  wife,  and  the  recording  of  the  same,  to-wit, 
on  the  20th  day  of  February,  A.  D.  1877,  said  Absalom  C. 
Funk  and  Chloe  E.  Funk,  by  their  deed  of  that  date,  under 
their  hands  and  seals,  duly  acknowledged  according  to  the 
law  of  the  State  of  Illinois,  sold  and  conveyed  all  the  prem- 
ises described  in  said  trust  deed  to  one  William  Thompson, 
and  in  and  by  said  deed  the  said  William  Thompson  assumed 
payment  of  said  trust  deed,  and  covenanted  and  agreed  to 
pay  the  same  as  part  of  the  consideration  or  purchase  money, 
to  said  Funk  and  wife,  for  said  land,  which  said  deed  is 
recorded'in  the  recorder's  office  of  Mason  county,  Illinois,  in 
book  'S,'  page  240,  a  copy  of  which  deed  is  herewith  filed, 
marked  'Exhibit  C,'  and  made  a  part  of  this  bill." 

It  is  contended  by  defendants  in  error  that  the  language, 
"sold  and  conveyed"  by  deed,  under  hand  and  seal,  and  duly 
acknowledged,  etc.,  was  a  sufficient  averment  to  show  that 
the  deed  was  valid,  and  binding  upon  both  parties  to  the 
instrument,  in  every  particular ;  while,  on  the  other  hand,  it 
is  contended  that  the  allegation  is  insufficient  to  establish  a 
personal  liability  upon  Thompson,  the  grantee  in  the  deed,  to 
pay  the  mortgage  indebtedness  on  the  premises. 

The  deed  purported  to  convey  five  hundred  and  sixty  acres 
of  land,  in  Mason  county,  and  contained  this  clause:  "Cove- 
nants of  warranty  herein  contained  are  subject  to  a  mort- 
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gage  of  $3500,  which  grantee  assumes  and  agrees  to  pay  as 
part  of  the  consideration  of  this  deed."  As  early  as  1856 
this  court,  in  Eddy  v.  Roberts,  17  111.  505,  where  the  author- 
ities upon  the  question  are  cited,  held :  "Where  one  person 
enters  into  a  simple  contract  with  another  for  the  benefit  of 
a  third  person,  such  third  person  may  maintain  an  action 
for  the  breach,  and  such  a  contract  is  not  within  the  Statute 
of  Frauds."  This  doctrine  has  been  followed  and  announced 
in  many  subsequent  cases.  Following  the  same  principle, 
this  court  has  also  held  that  where  a  person  becomes  the  pur- 
chaser of  real  estate  by  deed,  which,  at  the  time,  is  incum- 
bered by  mortgage,  and  in  the  deed  conveying  the  property 
it  is  stipulated  and  agreed  that  the  purchaser  assumes  and 
agrees  to  pay  the  mortgage  as  a  part  of  the  consideration,  the 
contract  creates  a  personal  liability  on  the  purchaser  in  favor 
of  the  holder  of  the  mortgage,  which  may  be  enforced  in  an 
appropriate  action.  (Flagg  v.  Geltmacher,  98  111.  293  ;  Rogers 
v.  Herron,  92  111.  583.)  The  same  principle  has  often  been 
decided  in  the  courts  of  other  States.  Burr  v.  Beers,  24 
N.  Y.  178 ;   Thorp  v.  Keokuk  Coal  Co.  48  id.  253. 

In  so  far,  then,  as  the  liability  is  concerned,  the  law  may 
be  regarded  as  well  settled ;  but  the  important  inquiry  is, 
whether  the  averment  in  the  bill  establishes  a  contract  which 
brings  the  case  within  the  rule  announced.  Had  the  bill 
averred  that  Thompson  had  signed  and  sealed  the  deed,  or 
that  the  deed  had  been  delivered  to  him  and  he  had  accepted 
it,  the  case  would  have  been  relieved  of  all  difficulty ;  but 
such  was  not  the  averment.  It  may  be  that  an  averment 
that  land  has  been  sold  and  conveyed,  is  enough  from  which 
it  may  be  implied  that  a  deed  was  delivered,  where  no  ques- 
tion is  involved  except  the  mere  conveyance  of  land,  as  was 
held  in  Whitten  v.  Whitten,  36  N.  H.  326,  and  other  cases 
cited  in  the  brief ;  but  the  question  before  us  is  of  a  different 
character.  A  contract  to  assume  an  incumbrance  on  land 
purchased  is  not  one  of  the  essential  parts  of  a  deed  of  con- 
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veyance, — indeed,  such  a  contract  is  a  stranger  to  a  deed, — 
and  when  the  complainants  in  the  bill  undertook  to  bind 
Thompson  by  an  averment,  they  should,  in  some  mode,  allege 
the  making  of  a  contract  between  Funk  and  Thompson,  under 
which  the  latter  would  be  bound  to  pay  and  discharge  the 
mortgage  indebtedness.  The  mere  fact  that  Funk  and  his 
wife  executed  and  acknowledged  a  deed,  and  inserted  therein 
a  clause  that  Thompson  should  pay  the  mortgage  named  in 
the  deed,  would  not  create  a  personal  liability  upon  him.  In 
order  to  make  the  assumption  clause  in  the  deed  binding  and 
obligatory  on  Thompson,  it  was  necessary  to  go  one  step  far- 
ther, and  show  that  he  assented  to  that  clause  in  the  instru- 
ment. This  might  be  done  by  showing  that  he  signed  and 
sealed  the  deed.  Had  he  done  this,  then  he  would  have  been 
a  party  to  the  contract.  Or  it  might  be  shown  that  the  deed 
was  delivered  to  and  accepted  by  him.  Had  he  accepted  the 
deed,  his  assent  to  all  that  it  contained  would  have  been 
inferred  in  like  manner  as  if  he  had  signed  and  sealed  the 
instrument.  The  law  requires  something  more  than  the  mere 
insertion  by  the  grantor  of  a  clause  in  a  deed  that  the  grantee 
assumes  an  incumbrance.  The  grantee's  assent  to  the  con- 
tract must,  in  some  way,  appear,  otherwise  a  fraud  might,  in 
many  cases,  be  perpetrated  upon  a  grantee.  Suppose  A 
owned  a  tract  of  land,  mortgaged  for  $5000,  but  worth  only 
one-half  that  amount.  He  executes,  acknowledges  and  places 
upon  record  a  deed  conveying  the  land  to  B,  the  deed  con- 
taining a  clause  binding  B  to  pay  the  mortgage.  Could  B, 
who  never  accepted  the  deed  or  assented  to  its  terms,  be  held 
liable  for  the  mortgage?  The  answer  is  obvious,  that  he 
could  not  be  held  liable  for  the  mortgage,  for  the  reason  that 
he  never,  in  any  manner,  assented  or  agreed  to  the  contract 
contained  in  the  instrument.  Had  the  assumption  clause 
incorporated  in  the  deed  been  an  essential  part  of  the  deed, 
the  question  would  have  been  different ;  but  it  was  not  a 
necessary  part  of  the  deed,  as  said  before,  and,  in  our  judg- 
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nient,  the  allegation  that  the  land  was  sold  and  conveyed 
was  not  sufficient  to  bind  the  grantee  to  the  terms  of  an 
independent  contract  which  is  not  a  necessary  part  of  the 
instrument. 

But  it  is  said  the  deed  was  recorded ;  but  that  does  not 
obviate  the  difficulty  in  the  case.  The  act  of  recording  a 
deed  can  not  amount  to  a  delivery  and  acceptance  when  there 
does  not  appear  an  assent  or  knowledge  by  the  grantee  of 
the  act.  This  was  held  in  Herbert  v.  Herbert,  Breese,  354, 
and  approved  in  Wiggins  v.  Lush,  12  111.  132.  There  are 
cases  where  the  recording  of  a  deed  might  be  regarded  as 
prima  facie  evidence  of  a  delivery,  as  was  Himes  v.  Keigh- 
blingher,  14  111.  469 ;  but  the  recording  alone,  in  a  case  of  this 
character,  can  not  be  held  sufficient  to  prove  a  delivery  of 
the  deed,  and  thus  establish  a  contract  against  the  grantee 
of  the  deed,  binding  him  to  pay  a  mortgage  on  the  premises. 

In  conclusion,  we  are  satisfied  that  the  averment  in  the 
bill  was  not  sufficient  to  authorize  a  money  judgment  against 
Thompson. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Scott  :  I  do  not  concur  in  this  opinion. 
It  seems  to  me  the  allegations  of  the  bill  are  sufficient  to 
support  the  decree. 

Dickey  and  Mulkey,  JJ.,  also  dissent  from  the  above 
opinion. 
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John  McManus 

v, 

Robert  McDonough  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Highway — presumption  that  decision  of  highway  commissioners  was 
publicly  announced.  Where  commissioners  of  highways  indorse  upon  or 
attach  to  the  petition  for  the  laying  out  of  a  road,  a  memorandum  of  their 
decision  to  grant  the  petition,  which  bears  date  on  the  day  of  the  hearing,  it 
will  be  presumed,  on  certiorari  to  quash  the  proceedings,  that  the  commis- 
sioners did,  at  the  hearing,  publicly  announce  their  decision,  as  required  by 
law. 

2.  Same — law  requiring  decision  to  be  publicly  announced  on  hearing, 
construed  as  directory.  The  plain  object  of  section  73  of  the  Road  law, 
requiring  the  commissioners  of  highways  to  decide  a  petition  for  a  road, 
and  publicly  announce  their  decision,  etc.,  is  to  prevent  delay  in  disposing 
of  the  matter,  and  afford  parties  in  interest  an  opportunity  to  appeal  in  the 
time  limited,  and  such  provision  may  be  regarded  as  directory,  unless  its 
omission  can  be  seen  to  have  defeated  the  purposes  of  its  enactment. 

3.  Same — sufficiency  of  description  of  road  in  certificate  to  justice  of 
the  peace.  A  certificate  of  commissioners  of  highways  to  a  justice  of  the 
peace  for  the  purpose  of  having  damages  assessed  for  right  of  way,  described 
the  road  as  commencing  at  a  point  twenty-five  feet  west  of  the  south-west 
corner  of  the  south-east  quarter  of  section  17,  township  13  north,  range  8 
east,  fourth  principal  meridian,  on  the  section  line  between  sections  17  and 
20,  in  the  same  township;  running  thence  in  a  northerly  direction,  on  the 
most  eligible  route,  to  a  point  in  the  public  highway  twenty-five  feet  west  of 
the  center  of  section  17,  in  the  same  township:  Held,  that  it  described  the 
road  and  its  route  with  sufficient  certainty.  Under  such  description  it  would 
have  been  proper  to  give  in  evidence,  on  the  trial,  a  survey  of  that  part  of  the 
road,  or  other  minute  description,  to  enable  the  jury  to  ascertain  the  accurate 
amount  of  damages. 

4.  The  statute  does  not  require  the  certificate  to  give  a  minute  descrip- 
tion, by  courses  and  distances,  of  the  whole  road,  Or  even  the  portion  for 
which  damages  are  claimed,  but  a  general  description  of  the  portion  for 
which  damages  are  claimed  will  suffice. 

5.  Teial  by  jury — of  the  number- -on  assessment  of  damages  for  pub- 
lic highway,  before  a  justice  of  the  peace.  Under  section  5,  article  2,  of 
the  constitution,  the  legislature  is  authorized  to  provide  for  a  jury  of  less 
than  twelve  men  in  the  trial  of  civil  cases  before  justices  of  the  peace. 
Under  this,  a  general  law  for  the  assessment  of  damages  for  land  con- 
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demned  by  commissioners  of  highways  for  roads,  may  constitutionally  pro- 
vide for  a  jury  of  six  men,  and  their  assessment  will  be  valid  and  binding 
on  the  land  owner.  Such  a  proceeding  before  a  justice  of  the  peace  is  a 
civil  case. 

6.  Said  section  5  clearly  authorizes  and  refers  to  two  classes  of  juries, — 
the  one  of  twelve  men,  in  all  judicial  proceedings  not  before  justices  of  the 
peace,  and  the  other  of  a  less  number,  which  is  confined  to  civil  cases  before 
justices  of  the  peace.  The  word  "jury,"  in  the  13th  section  of  article  2, 
relating  to  the  ascertainment  of  the  compensation  of  damages  for  property 
taken  for  public  use,  is  employed  to  embrace  all  cases  specified  in  section  5. 

7.  Commissioneks  of  highways—  are  a  quasi  corporation,  and  must 
act  as  a  body.  Commissioners  of  highways  of  a  town  are  a  quasi  corpora- 
tion, and  can  only  act  together  as  a  body,  and  not  as  individuals,  to  bind  the 
body.  So  where  a  paper  was  signed  by  them,  agreeing  to  dismiss  a  proceed- 
ing to  assess  damages  for  land  for  a  road,  no  two  of  them  being  together 
when  signing,  and  they  had  never  met  and  conferred  together  in  reference  to 
the  agreement,  and  had  made  no  minutes  or  entry  thereof,  it  was  held  no 
error  in  the  justice  to  refuse  to  dismiss  the  proceeding. 

8.  Certiorari  at  common  law — no  evidence  allowed  aside  from  the 
record  returned.  On  an  application  for  a  common  law  writ  of  certiorari  to 
quash  proceedings  to  establish  a  public  road,  the  trial  must  be  had  on  the 
record  of  the  proceedings  returned,  and  oral  evidence  can  not  be  heard  to 
aid  or  contradict  the  record,  yet  the  court  may  indulge  all  natural  presump- 
tions and  proper  conclusions  from  the  record. 

9.  Process — defect  in  justice's  summons  cured  by  appearance.  Al- 
though a  justice's  summons,  issued  against  an  owner  whose  land  is  sought 
to  be  condemned  for  a  public  road,  giving  him  notice  of  the  time  and  place 
of  the  assessment  of  his  damages,  does  not  run  in  the  name  of  the  People, 
as  required,  his  appearance  at  the  trial  without  objection  is  a  waiver  of  the 
defect,  and  gives  the  court  jurisdiction  of  his  person. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Marshall  county ;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

Messrs.  Barnes  &  Muir,  for  the  plaintiff  in  error: 
The  statute  requires  the  justice  to  name  eighteen  persons 
having  the  qualifications  of  jurors,  two-thirds  of  whom  shall 
not  be  residents  of  the  town  where  the  road  is  located.  (Eev. 
Stat.  1874,  p.  925,  sec.  80.)  The  record  does  not  show  but 
what  all,  or  whether  any,  of  the  persons  named  by  the  justice 
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as  jurors,  were  residents  of  the  interested  town.  This  ren- 
ders the  proceeding  invalid. 

Again,  the  question  of  damages  was  submitted  to  a  jury 
of  six  persons,  which  we  submit  was  not  a  legal  jury  for  that 
purpose,  under  our  constitution.  Section  13  provides  that 
private  property  shall  not  be  taken  or  damaged  for  public 
use,  etc.,  compensation  to  be  ascertained  by  a  jury.  This 
means  a  common  law  jury.  Cooley's  Const.  Lim.  319;  Copp 
v.  Henniker,  55  N.  H.  179;  S.  C.  20  Am.  Rep.  194;  Ross  v. 
Irving,  14  111.  171. 

This  proceeding  is  not  a  civil  case,  within  the  meaning  of 
section  5,  article  2,  of  the  constitution.  Johnson  v.  Joliet 
and  Chicago  R.  R.  Co.  23  111.  203. 

Where  the  constitution  provides  for  a  jury,  without  further 
explanation,  it  means  one  of  twelve  men.  Lamb  v.  Lane,  4 
Ohio  St.  167. 

The  certificate  presented  to  the  justice  failed  to  give  him 
jurisdiction  of  the  subject  matter,  it  not  describing  the  line  of 
the  road  with  sufficient  certainty  to  enable  the  jury  to  pass  on 
the  owner's  damages.     Eev.  Stat.  1874,  chap.  121,  sec.  174. 

The  record  is  fatal  in  not  showing  that  the  commissioners 
publicly  announced  their  decision  on  the  day  of  the  hearing. 
(Sec.  73,  Eoad  law.)  If  the  statute  is  not  followed  the  road 
fails.  Mitchell  v.  Indianapolis  and  St.  Louis  R.  R.  Co.  6S 
111.  286 ;  Commissioners  v.  People,  4  Bradw.  391 ;  Commis- 
sioners v.  People,  2  id.  24. 

Mr.  Fred  S.  Potter,  for  the  defendants  in  error : 

It  is  objected  that  the  record  contains  no  specific  state- 
ment that  the  commissioners  decided,  and  publicly  an- 
nounced, that  they  had  granted  the  prayer  of  the  petition. 
The  statute  is  directory,  and  involves  a  mere  matter  of  pro- 
cedure, and  is  in  no  sense  jurisdictional.  The  law  will  pre- 
sume that  the  commissioners  did  their  duty,  from  the  fact 
they  did  indorse  the  petition  on  the  day  of  the  hearing. 
7—107  III. 
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The  description  of  the  road  in  the  certificate  is  sufficient. 
The  courses  and  distances  need  not  be  given.  Besides,  all 
the  papers,  including  the  survey,  were  before  the  jus-tice  as  a 
part  of  the  plaintiff's  case. 

If  there  had  been  no  summons  in  fact,  appellant's  appear- 
ance gave  the  justice  jurisdiction.  Buel  v.  Trustees  of  Lock- 
port,  3  N.  Y.  199;  Randolph  County  v.  Ralls,  18  111.  29; 
Cooley's  Const.  Lim.  409. 

The  constitutional  provision  guaranteeing  trials  by  jury 
is  directed  to  proceedings  known  to  the  common  law,  and  the 
same  is  true  in  regard  to  process.  Curry  v.  Hinman,  11  111. 
420 ;  Cooley's  Const.  Lim.  410,  note  2. 

Section  80  of  the  Koad  law  is  directory,  only.  The  selec- 
tion of  the  jury  is  ministerial,  not  jurisdictional.  It  will  be 
presumed  the  persons  selected  had  the  requisite  qualifica- 
tions. If  the  jury  was  unlawful,  appellant  should  have  chal- 
lenged the  array.  A  jury  of  six  was  enough.  This  court  has 
held  that  a  jury  of  six  is  no  violation  of  the  constitution  in  a 
proceeding  to  declare  a  female  "a  dependent,"  the  result  of 
which  was  to  confine  her  until  her  majority.  Petition  of 
Ferrier,  103  111.  367. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant,  McManus,  filed  his  petition  in  the  Marshall 
circuit  court  for  a  common  law  writ  of  certiorari.  The  writ 
was  served  on  the  defendants,  the  commissioners  of  high- 
ways, the  town  clerk,  and  a  justice  of  the  peace.  They  made 
return  of  the  record  establishing  a  highway  in  the  town  of 
Saratoga,  and  assessment  of  damages  in  favor  of  McManus 
for  locating  a  part  of  the  road  over  his  land.  On  the  return, 
such  proceedings  were  had  thereunder  in  the  circuit  court 
that  a  judgment  was  rendered  affirming  the  action  of  the 
commissioners  sought  to  be  set  aside.  On  appeal  to  the  Ap- 
pellate Court  the  judgment  of  the  circuit  court  was  affirmed, 
and  the  case  is  brought  to  this  court  on  appeal. 
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A  number  of  objections  are  urged  for  a  reversal,  a  por- 
tion of  which  we  shall  proceed  to  consider,  the  others  being 
wholly  unimportant. 

It  is  insisted  that  inasmuch  as  it  does  not  appear  from  the 
record  returned  the  commissioners  publicly  announced  their 
conclusion  or  decision  at  the  time  of  the  hearing,  the  whole 
proceeding  is  void,  under  the  73d  section  of  the  Koad  and 
Bridge  law,  as  it  requires  them  at  the  hearing  to  decide,  and 
publicly  announce,  whether  they  will  grant  or  refuse  the 
prayer,  and  shall  indorse  upon  or  annex  to  the  petition  a 
brief  memorandum  of  such  decision,  to  be  by  them  signed. 
The  return  shows  that  such  a  memorandum  was  indorsed 
and  signed  on  the  date  of  the  hearing  of  the  petition.  An 
effort  was  made  to  disprove  the  date  of  this  indorsement,  and 
to  show  it  was  not  made  until  the  next  day,  and  after  the 
petition  had  been  returned  to  the  town  clerk's  office ;  but  in 
a  proceeding  of  this  character  the  trial  must  be  had  on  the 
record  of  the  proceedings  as  returned,  and  oral  evidence  can 
not  be  heard  to  aid  or  contradict  the  record.  We  must, 
therefore,  consider  the  case  on  the  supposition  that  the  in- 
dorsement was  made  on  the  day  that  it  bears  date,  and  at 
the  end  of  the  hearing.  Inasmuch  as  this  indorsement  was 
made  at  the  end  of  the  hearing,  we  must  presume  that  the 
decision  was  then  made  and  publicly  announced. 

Although  the  trial  must  be  had  on  the  record  as  returned, 
we  may  indulge  all  natural  and  proper  conclusions  from  the 
record.  That  the  decision  was  made  at  the  hearing  in  this 
case  is  an  almost  irresistible  conclusion,  from  the  fact  that 
the  indorsement  was  then  made.  The  controlling  purpose 
of  this  provision  of  the  statute  was  to  prevent  delay  in  dis- 
posing of  such  petitions,  and  to  prevent  the  commissioners 
from  taking  the  case  under  advisement,  and  holding  up  their 
decision,  and  filing  it  with  the  town  clerk,  in  such  a  manner 
as  to  prevent  parties  interested  from  learning  the  fact  in 
time  to  take  legal  steps  to  have  the  decision  reviewed,  by 
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appeal  or  otherwise.  And  even  if  the  decision  was  not  pub- 
licly announced,  none  of  the  results  followed  in  this  case 
that  were  intended  to  be  prevented.  That  provision  may  be 
regarded  directory,  unless  its  omission  can  be  seen  to  have 
defeated  the  purpose  of  the  legislature,  and  produced  the 
wrong  intended  to  be  suppressed  by  the  enactment.  The 
objection  is  merely  technical. 

It  is  insisted  that  the  justice  of  the  peace  failed  to  acquire 
jurisdiction  of  the  person  of  appellant,  because  the  sum- 
mons did  not  run  in  the  name  of  the  People.  As  has  been 
repeatedly  held  by  this  court,  the  purpose  of  service  is  to 
obtain  jurisdiction  of  the  defendant,  and  when  he  enters  his 
appearance  the  object  is  attained,  and  it  waives  all  defects 
in  the  process,  and  even  dispenses  with  process.  In  this 
case  it  appears,  from  the  transcript  of  the  justice's  docket, 
that  the  parties  appeared  at  the  trial  for  the  assessment  of 
damages,  and  the  appearance  of  appellant  waived  all  defects 
in  the  summons.  This  practice  is  so  elementary  and  famil- 
iar, that  we  had  not  supposed  we  would  be  called  on  to 
announce  it  again. 

It  is  urged  that  the  certificate  of  the  commissioners  to  the 
justice  of  the  peace  does  not  describe  the  road  with  sufficient 
certainty,  and  describes  no  route.  It  states  that  the  pro- 
posed road  commences  at  a  point  twenty-five  feet  west  of  the 
south-west  corner  of  the  south-east  quarter  of  section  17, 
township  13  north,  range  8  east,  fourth  principal  meridian, 
on  the  section  line  between  sections  17  and  20,  in  the  same 
township ;  running  thence  in  a  northerly  direction,  on  the 
most  eligible  route,  to  a  point  in  the  public  highway  twenty- 
five  feet  west  of  the  center  of  section  17,  in  the  same  town- 
ship, which  road  passed  over  .and  is  claimed  to  damage  the 
land  described  and  owned  as  follows,  etc.  The  78th  sec- 
tion of  the  Eoad  and  Bridge  law  requires  the  commissioners, 
when  they  are  unable  to  agree  with  the  owner  as  to  the 
amount  of  damages  to  be  paid  him,  and  they  have  not  been 
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released,  to  certify  the  fact  to  a  justice  of  the  peace,  and  to 
describe  the  road,  and  the  land  over  which  it  is  to  run.  In 
this  case  there  is  no  objection  that  the  land  is  not  sufficiently 
described,  and  we  think  that  the  description  of  the  road  con- 
forms to  the  requirements  of  the  statute.  It  does  not  require 
the  certificate  to  give  the  survey  or  the  courses  and  distances, 
but  simply  a  description  of  the  road,  and  here  is  a  description 
sufficient  to  enable  that  part  of  the  road  to  be  found.  It 
would,  under  this  description,  have  been  proper  on  the  trial 
to  introduce  the  survey  of  that  part  of  the  road,  or  some 
more  minute  description,  to  enable  the  jury  to  ascertain  the 
accurate  amount  of  damages.  The  statute,  we  think,  does 
not  require  the  certificate  to  contain  a  minute  description,  by 
courses  and  distances,  of  the  whole  road,  or  even  the  portion 
for  which  damages  are  claimed,  but  a  general  description  of 
the  portion  for  which  damages  are  claimed  will  suffice.  We 
are  strengthened  in  this  conclusion  from  the  fact  that  some 
portions  of  the  act  require  a  minute  and  others  but  a  gen- 
eral description.  The  70th  section  of  the  act  requires  the 
petition  for  the  laying  out  and  establishment  of  a  new  road 
to  describe  the  road  sought  to  be  established.  Such  descrip- 
tion is  no  more  minute  than  this.  No  other  exception  is 
taken  to  the  certificate,  and  no  objection  is  perceived  to  its 
sufficiency. 

We  now  come  to  consider  the  important  question  in  the 
case,  and  that  is,  whether  there  was  a  constitutional  jury 
impaneled  to  assess  the  damages  in  this  case.  The  5th 
section  of  article  2  of  our  constitution  provides,  that  "the 
trial  by  jury,  as  heretofore  enjoyed,  shall  remain  inviolate ; 
but  the  trial  of  civil  cases  before  justices  of  the  peace  by  a 
jury  of  less  than  twelve  men  may  be  authorized  by  law." 
This  was  a  trial  by  a  justice  of  the  peace,  and  a  jury  of  six 
men  had  been  provided  by  law,  and  such  a  jury,  in  this  class 
of  cases,  must  be  held  constitutional,  unless  inhibited  by 
some  other  provision  of  that  instrument.     There  is  no  pro- 
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vision  of  the  constitution  that  limits  the  power  of  the  Gen- 
era] Assembly  to  confer  jurisdiction  on  justices  of  the  peace, 
except  that  it  shall  be  uniform.  This  jurisdiction  to  assess 
damages  in  road  cases  by  a  jury  of  six  men  is  uniform,  and 
is  conferred  on  every  justice  of  the  peace,  and  the  practice 
regulating  such  trials  is  uniform,  and  applies  to  all  justices 
of  the  peace.  The  power  to  enact  the  law  is  not  prohibited. 
Nor  was  the  trial  by  jury  ever  enjoyed  at  the  common  law, 
in  England  or  in  this  State,  before  the  adoption  of  our 
present  constitution,  in  condemning  property  for  public  use, 
under  the  power  of  eminent  domain.  The  assessment  of 
damages  for  property  thus  taken,  before  the  adoption  of  the 
present  constitution,  was  by  commissioners,  and  not  by  jury. 
Nor  does  that  instrument  limit  or  control  the  power  of  the 
legislature  in  the  mode  of  assessing  damages  when  they  are 
to  be  paid  by  the  State.  The  limitation  only  extends  to  cases 
where  the  damages  are  not  paid  by  the  State,  and  in  such 
cases  they  must  be  assessed  by  a  jury. 

It  is  true  the  13th  section  of  article  2  provides  that  com- 
pensation for  property  taken  or  damaged  for  public  use  shall 
be  ascertained  by  a  jury,  but  it  does  not  specify  the  number 
of  which  it  shall  be  composed.  The  same  article,  by  section 
5,  as  we  have  seen,  has  recognized  a  jury  of  less  than  twelve 
men  in  the  trial  of  civil  cases  tried  before  a  justice  of  the 
peace.  We  then  have  two  juries  specified  by  that  article, — 
one  of  less  than  twelve  men,  in  trials  before  a  justice  of  the 
peace,  and  twelve  in  other  judicial  tribunals.  The  first  clause 
of  section  5  manifestly  refers  to  a  jury  composed  of  twelve 
men  as  the  general  rule,  but  the  latter  clause  makes  an 
exception  to  the  rule  by  expressly  authorizing  a  smaller 
number  in  civil  cases  before  justices  of  the  peace, — and  we 
must  suppose  the  framers  of  the  13th  section  used  the  term 
to  embrace  all  cases  specified  in  the  5th  section.  Had  they 
not,  they  surely  would  have  limited  the  term  to  one  or  the 
other  of  the  provisions  of  the   5th  section.     This  is  a  civil 
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case.  Actions  are  divided  into  two  classes, — civil  and  crim- 
inal. This  is  not  criminal,  and  must,  therefore,  be  civil. 
The  proceeding  does  not  possess  a  single  element  of  a  crime. 
It  is  authorized  by  the  constitution  and  the  statute,  and  vio- 
lates no  law,  and  is,  therefore,  a  civil  action,  and  is  embraced 
in  the  5th  section. 

It  is  also  urged  that  the  court  erred  in  refusing  to  dismiss 
the  writ,  on  the  paper  claimed  to  be  an  agreement  for  that 
purpose.  It  purports  to  be  signed  by  the  commissioners ; 
but  they  are  a  quasi  corporation,  and  can  only  act  as  a  body, 
and  not  as  individuals,  to  bind  the  body.  (See  Commissioners 
v.  Baumgarton,  41  111.  254.)  There  is  no  evidence  that  they 
ever  so  acted.  No  resolution  of  the  board  was  produced  in 
evidence  showing  that  question  was  ever  before  or  acted 
upon  by  the  board,  and  it  could  not  be  bound  by  an  agree- 
ment of  the  different  members  not  acting  as  a  corporate 
body.  The  affidavits  show  that  no  two  were  together  when 
they  signed  the  paper,  but  it  was  the  several  act  of  each. 
They  never  had  conferred  or  consulted  in  reference  to  the 
agreement.  Had  they  done  so,  and  agreed  to  dismiss  the 
suit,  and  made  a  minute  of  their  action,  it  may  be  the  agree- 
ment thus  signed  would  have  been  evidence.  But  no  such 
minute  was  ever  made  in  their  records,  and  it  was  insufficient 
to  bind  the  corporation. 

We  perceive  no  error  in  the  record  that  requires  a  reversal 
of  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

In  my  judgment,  what  is  said  in  section  5  of  the  Bill  of 
Rights,  contained  in  article  2  of  the  constitution  of  1870, 
about  "a  jury  of  less  than  twelve  men,"  in  "the  trial  of  civil 
cases  before  justices  of  the  peace,"  does  not  at  all  affect  the 
meaning  to  be  given  to  the  phrase  "a  jury,"  as  used  in  sec- 
tion 13.    The  subjects  matter  of  the  two  sections  are  not  the 
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same.  Section  5  declares  that  "the  right  of  trial  by  jury, 
as  heretofore  enjoyed,  shall  remain  inviolate."  Section  5  pre- 
serves inviolate  a  right  heretofore  enjoyed.  Section  13  fur- 
nishes a  new  protection  not  enjoyed  before  that  time.  The 
preservation,  in  section  5,  of  the  old  right  of  trial  by  jury, 
as  enjoyed  before  that  time,  is  qualified  by  the  words,  "but 
the  trial  of  civil  cases  before  justices  of  the  peace  by  a  jury 
of  less  then  twelve  men  may  be  authorized  by  law. "  These 
words  plainly  refer  to  the  ordinary  civil  cases  before  justices 
of  the  peace,  and  can  have  no  reference  to  eminent  domain 
proceedings,  for  the  right  of  trial  by  jury  in  such  cases  had 
not  been  enjoyed  before  that  time.  Section  13  enters  upon  a 
new  subject,  and  furnishes  a  new  protection  to  the  citizen, — 
one  not  before  that  time  secured  by  constitution  or  statute. 
It  provides  that  (except  where  it  is  to  be  made  by  the  State) 
the  compensation  to  be  paid  for  private  property  taken  for 
public  use  shall  be  ascertained  by  a  jury,  as  shall  be  pro- 
vided by  law.  This  new  guaranty  of  the  constitution  is  not 
qualified  by  any  provision  that  a  jury  of  less  than  twelve  men 
may  be  authorized  where  the  proceedings  are  before  a  justice 
of  the  peace.  The  declaration  is  unqualified.  Such  com- 
pensation "shall  be  ascertained  by  a  jury."  The  phrase  "a 
jury,"  when  not  qualified  by  the  context,  means  f'a  jury  of 
twelve  men," — a  common  law  jury.  So  the  authorities  all 
teach.  "Shall  be  ascertained  by  a  jury,  as  shall  be  provided 
by  law," — not  such  a  jury  as  shall  be  provided  by  law,  but  a 
jury,  a  common  law  jury  of  twelve  men,  to  be  procured  as 
shall  be  provided  by  law.  I  therefore  think  these  proceed- 
ings faulty  for  want  of  the  verdict  of  a  jury  of  twelve  good 
and  lawful  men. 

If  it  be  the  constitutional  law  of  Illinois  that  the  legisla- 
ture has  unlimited  power  in  conferring  jurisdiction  upon  jus- 
tices of  the  peace,  exclusive  jurisdiction  in  all  condemnation 
cases  may  be  conferred  upon  justices  of  the  peace  without 
appeal,  and  if,  in  all  such  cases,  a  jury  of  less  than  twelve 
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may  be  authorized,  a  jury  of  two  or  three  men  may  be  author- 
ized to  ascertain  the  compensation  in  all  such  cases,  no 
matter  what  may  be  the  magnitude  of  the  interests  involved. 
What,  then,  would  be  the  value  of  the  guaranty  that  such 
compensation  shall  be  ascertained  by  a  jury?  In  my  judg- 
ment, to  so  hold  fritters  away  this  guaranty  of  the  constitu- 
tion, and  renders  it  practically  nugatory. 


The  South  Park  Commissioners 

v. 

The  Chicago,  Burlington  and  Quincy  Eailroad  Company. 

Filed  at  Ottawa  June  16,  1883. 

1.  Special  assessments  under  the  Park  act — only  upon  abutting 
property — not  upon  right  of  way  over  the  street  proposed  to  be  improved. 
Section  2,  of  the  act  of  1879,  relating  to  special  assessments  or  taxes  by  the 
park  commissioners,  etc.,  for  the  improvement  of  public  streets  leading  to 
parks,  authorizes  such  assessments  or  special  taxes  only  upon  contiguous 
property  abutting  upon  such  streets  or  avenues.  A  street  or  avenue  can  not 
abut  upon  itself,  nor  can  a  mere  right  of  way  of  a  railway  company  over  such 
street  be  included  in  that  act  as  property  liable  to  special  assessment  for 
improving  such  street. 

2.  It  is  clear  that  nothing  but  tangible  property  can  be  said  to  abut  on  a 
street  or  avenue.  Mere  intangible  rights  or  privileges  can  not  abut  on  any- 
thing, and  hence  a  special  assessment  upon  the  same  is  not  authorized  by 
that  act.  There  is,  however,  no  question  but  that  the  legislature  may  law- 
fully provide  for  the  taxation  of  such  property. 

3.  In  this  case  a  railway  company  had  a  mere  right  of  way  over  and  upon 
Michigan  avenue,  in  the  city  of  Chicago,  which  was  a  public  street  leading  to 
one  of  the  parks  in  that  city.  The  park  commissioners,  for  the  purpose  of 
improving  such  avenue,  caused  special  assessments  to  be  made  upon  the 
lots,  blocks,  etc.,  abutting  upon  such  improvement,  in  which  was  included 
"the  right  of  way  of  occupancy,  franchises,  property  and  interests  of "  such 
railway  company.  This  assessment  was  confirmed,  and  the  company  ap- 
pealed to  the  Appellate  Court,  which  reversed  the  judgment  as  to  the  com- 
pany: Held,  that  the  judgment  of  the  Appellate  Court  was  proper,  and  that 
such  assessment  was  unauthorized  by  law. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

This  was  a  proceeding  instituted  in  the  circuit  court  of 
Cook  county,  by  appellants,  for  the  apportionment  of  an 
assessment  for  improving  Michigan  avenue,  in  the  city  of 
Chicago.  The  authority  under  which  appellant  acted  was 
derived  from  an  act  of  the  General  Assembly,  entitled  "An  act 
to  enable  park  commissioners  or  corporate  authorities  to  take, 
regulate,  control  and  improve  public  streets  leading  to  public 
parks,  and  pay  for  the  improvement  thereof,  and  in  that  be- 
half to  make  and  collect  a  special  assessment  or  special  tax 
on  contiguous  property,"  approved  and  in  force  April  9,  1879  ; 
and  also  from  an  act,  so  far  as  applicable,  entitled  "An  act 
to  enable  corporate  authorities  of  two  or  more  towns,  for 
park  purposes,  to  issue  bonds  in  renewal  of  bonds  heretofore 
issued  by  them,  and  to  provide  for  the  payment  of  the  same ; 
to  make,  revise  and  collect  a  special  assessment  on  contigu- 
ous property,  for  benefits  by  reason  of  the  location  of  parks 
and  boulevards,  and  to  make  necessary  changes  in  their 
location,"  in  force  July  1,  1871.  The  appellant  filed  in  the 
circuit  court  an  assessment  roll,  showing  a  description  of  the 
contiguous  lots,  blocks  and  parcels  of  land  abutting  upon 
said  improvement ;  also,  the  amount  assessed  by  the  com- 
missioners as  special  benefits  to  each  of  said  lots,  blocks  or 
parcels  of  land,  and  the  names  of  the  owners  thereof,  so  far 
as  known.  Included  in  this  assessment  roll  was  property 
described  as  "the  right  of  way  of  occupancy,  franchises, 
property  and  interests  of  the  Chicago,  Burlington  and  Quincy 
Bailroad  Company,  in  Michigan  avenue,  in  the  city  of  Chi- 
cago, at  its  crossing  north  of  Sixteenth  street,  between  lot  5, 
block  27,  and  lot  6,  block  28,  of  assessor's  division  of  the 
north-west  fractional  quarter  of  section  21,  town  39,  range  14 
east, "  against  which  was  assessed,  as  benefits,  the  sum  of 
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$1052.16.  This  assessment  roll  was  confirmed  by  the  circuit 
court,  and  to  that  judgment  of  confirmation  a  writ  of  error 
was  sued  out  of  the  Appellate  Court,  upon  the  hearing  of 
which  said  judgment  was  reversed,  and  the  park  commis- 
sioners come  here  on  appeal. 

Mr.  Melville  W.  Fuller,  and  Mr.  Jesse  B.  Barton,  for 
the  appellants : 

In  Guild  v.  Chicago,  82  111.  473,  the  city  was  held  to  be 
empowered  to  make  local  improvements  by  special  assess- 
ment, or  by  special  taxation,  or  both,  of  contiguous  property, 
and  there  it  was  held  that  property  not  actually  touching  the 
improvement  was  liable  to  assessment.  This  property  is  in 
the  street,  and  for  the  purposes  of  assessment  abuts  it,  just 
as  much  as  the  street  railway's  property  was  contiguous  to  the 
street,  and  subject  to  its  burden  of  benefits,  as  held  in  Chi- 
cago City  Ry.  Co.  v.  Chicago,  90  111.  573 ;  Parmelee  v.  Chicago, 
60  id.  267;   Chicago  v.  Baer,  41  id.  306. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellee : 
The  statutes  under  which  the  assessment  in  question  was 
levied  do  not  authorize  any  assessment  upon  the  property 
described  in  the  record.  It  strictly  limits  the  power  of  as- 
sessment to  property  contiguous  to  and  abutting  upon  the 
street.     Sec.  2  of  act  of  1879. 

The  franchise  of  the  appellee  is  incorporeal,  and  as  such  is 
not  capable  of  being  contiguous  or  abutting  upon  a  street. 
It  does  not  appear  from  the  assessment  roll,  or  any  of  the 
proceedings  connected  therewith,  that  the  property  of  appellee 
is  benefited  by  the  proposed  improvement. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  is  apparent  from  the  foregoing  statement,  the  only  ques- 
tion presented  for  determination  is,  whether  "the  right  of  way 
of  occupancy,  franchises,  property  and  interests  of"  the  appel- 
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lee,  in  Michigan  avenue,  are,  within  the  meaning  of  the  acts 
above  cited,  "contiguous  property  abutting  upon  such  avenue, " 
for  no  other  description  of  property  is  authorized  to  be  as- 
sessed. It  does  seem  to  us  the  very  statement  of  this  ques- 
tion furnishes  its  own  solution.  It  is  clear  that  nothing  but 
some  tangible  object  or  thing  can,  with  propriety,  be  said  to 
abut  on  a  street  or  avenue,  and  it  is  not  pretended  the  sub- 
ject of  assessment  in  this  case  is  anything  of  the  kind.  If 
the  interests  or  rights  assessed  can  be  said  to  have  any  cor- 
poreal or  physical  existence,  so  that  they  could,  with  any 
propriety  of  language,  be  said  to  be  contiguous  to  or  abut- 
ting upon  anything,  they  must  be  represented  by  the  avenue 
itself,  and,  as  is  well  said  by  the  Appellate  Court,  it  would  be 
a  legal  solecism  to  say  the  avenue  was  contiguous  to  and 
abutted  on  itself.  Property,  in  its  appropriate  sense,  is  that 
dominion  or  indefinite  right  of  user  and  disposition  which 
one  may  lawfully  exercise  over  particular  things  or  subjects. 
But  the  term  is  often  used  to  indicate  the  res  or  subject  of 
property  rather  than  the  property  itself,  and  so  we  under- 
stand it  to  be  used  in  the  second  section  of  the  act  of  1879, 
above  referred  to,  which  authorizes  the  park  commissioners 
"to  levy,  or  cause  to  be  levied  and  collected,  a  special  tax 
or  assessment  on  contiguous  property  abutting  upon  such 
street,"  etc.  And  as  a  street  can  not,  in  the  nature  of  things, 
abut  on  itself,  and  as  mere  intangible  rights  or  privileges,  for 
the  same  reason,  are  incapable  of  abutting  on  anything,  it  is 
clear  the  assessment  was  unauthorized. 

The  authorities  cited  as  sustaining  a  contrary  view  we  do 
not  regard  as  in  point.  There  is  no  question  but  that  the 
legislature  may  lawfully  provide  for  the  taxation  of  property 
of  this  character,  but  that  is  not  the  question  here. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Lemmon  DeWitt  et  al. 
v. 
James  K.  Hawkins. 

Filed  at  Ottawa  June  16,  1883. 

Mistake  in  making  partition  of  lands — as  to  boundaries.  In  a  suit  for 
the  partition  of  lands,  the  commissioners,  in  making  the  partition,  reported 
one  part  as  lot  3  and  another  as  lot  6,  each  of  which  was  described  by  metes 
and  bounds,  whereby  a  strip  in  the  middle  was  included  in  both  lots  by 
mistake  in  measurement,  and  made  a  plat  of  the  lots  showing  their  relative 
positions,  but  from  which  the  boundaries  of  the  several  lots  could  not  be 
ascertained.  The  decree,  in  regard  to  the  description,  followed  the  report: 
Held,  that  the  written  description  given  of  each  lot,  designating  corners  and 
other  fixed  monuments,  must  prevail  over  the  plat,  and  it  being  apparent 
from  such  description  that  a  mistake  had  been  made,  a  court  of  equity 
should  correct  the  same  by  dividing  such  strip  equally  between  the  owners 
of  the  two  lots.  Granting  such  relief  is  in  no  sense  changing  the  original 
decree  of  partition.     It  is  simply  correcting  an  omission  or  mistake. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  B.  C.  Taliaferro,  for  the  appellants : 

The  plat  referred  to  in  the  report  must  control  as  to  the 
boundaries  of  the  lots.  McCormick  v.  Huse,  78  111.  363  ; 
Canal  Trustees  v.  Havens,  11  id.  554;  McClintock  v.  Rogers, 
id.  279 ;  Ambrose  v.  Baley,  58  id.  506. 

If-  the  deficiency  in  the  quantity  of  the  land  is  to  be  appor- 
tioned, all  the  lots  should  bear  their  share,  and  the  whole 
loss  should  not  fall  on  lots  3  and  6. 

The  change  of  the  original  decree  of  partition,  as  in  this 
case,  can  not  be  done  if  it  affects  third  parties  or  innocent 
purchasers,  as  in  Lemmon  DeWitt's  case.  McCormick  v. 
Wheeler,  36  111.  114;  Freeman  on  Judgments,  sec.  74. 

The  court  can  not  change,  alter  or  amend  a  decree,  in  sub- 
stance or  in  material  manner,  after  the  term  passes  in  which 
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the  decree  was  made.  Freeman  on  Judgments,  sees.  69,  70 ; 
Stahl  v.  Webster,  11  111.  511 ;  State  Savings  Institution  v. 
Nelson,  49  id.  171;  Windett  v.  Hamilton,  52  id.  180;  Knox 
v.  Winsted  Savings  Bank,  57  id.  330 ;  National  Ins.  Co.  v. 
Chamber  of  Commerce,  69  id.  22 ;  Coursen  v.  Hixon,  78  id. 
339. 


Mr.  J.  C.  Peppeb,  for  the  appellee : 

The  plat  is  unintelligible,  giving  no  starting  point,  section, 
township  or  county,  while  the  report  is  perfect  and  complete 
as  to  description.  The  original  monuments  referred  to  in 
the  report  must  control.  McCUntock  v.  Rogers,  11  111.  279 ; 
Laflin  v.  Herrington,  16  id.  301 ;  Kamphouse  v.  Gaffner,  73 
id.  453;  Miller  v.  Beeler,  25  id.  163;  Saivyer  v.  Cox,  62  id. 
130;  Bauer  v.  Gotmanhausen,  65  id.  499;  Lull  v.  City  of 
Chicago,  68  id.  518. 

The  bill  did  not  seek  to  change  or  alter  the  original  decree, 
but  to  construe  it,  and  define  the  parties'  equitable  rights 
under  it. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Complainant,  by  his  original  and  amended  bills,  shows 
that  in  a  proceeding  had  in  1876,  in  a  partition  suit,  a  tract 
of  land  containing  317  acres,  that  had  belonged  to  Thomas 
Hawkins  in  his  lifetime,  and  which,  perhaps,  was  set  apart 
to  his  widow,  was  divided  among  the  heirs  of  decedent.  It 
is  represented  that  in  the  parcel  set  apart  and  allotted  to 
complainant,  as  one  of  the  heirs,  and  in  the  tract  set  apart 
and  allowed  to  defendants'  grantor,  there  was  included  a 
strip  of  land  about  one  and  one- half  rods  wide  at  one  end, 
and  about  one-half  rod  wide  at  the  other  end.  The  lots  in 
which  this  piece  of  land  is  included  are  numbered  3  and  6 
on  the  plat  made  by  the  commissioners  appointed  by  the 
court  to  make  partition  of  the  estate,  and  is  referred  to  and 
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made  a  part  of  their  report,  but  each  lot  is  described  by  metes 
and  bounds,  and  it  is  in  that  way  the  same  piece  of  land  is 
included  in  both  lots.  Complainant  alleges  the  mistake  in 
the  partition  proceedings  in  this  respect,  and  by  his  amended 
bill  asks  to  have  an  equal  division  made  of  the  strip  of  land 
described,  giving  one-half  to  him,  as  the  owner  of  lot  6, 
and  the  other  half  to  defendant,  as  the  owner  of  lot  3.  De- 
fendant answered  both  the  original  and  amended  bills,  and 
while  admitting  the  division  of  the  lands  into  lots  numbered 
as  alleged,  insists  the  lots  were  set  off  to  the  respective  heirs 
by  distances,  metes  and  bounds,  as  described  on  the  plat 
connected  with  and  made  a  part  of  the  commissioners'  report, 
for  the  purpose  of  showing  exactly  the  boundaries  of  the 
several  lots  named  and  mentioned  in  the  report,  and  denies 
the  tract  allotted  to  complainant  was  described  as  he  alleges, 
but  that  it  was  described  as  "lot  6,  as  designated  in  plat  'A,' 
hereto  attached, "  and  for  that  reason  insists  the  plat  should 
control,  rather  than  the  description  thereafter  given  by  metes 
and  bounds.  The  circuit  court  decreed  a  partition  of  the 
strip  of  land  in  dispute  should  be  made  equally  between  the 
two  lots  owned  by  complainant  and  defendant,  and  thereupon 
defendant,  being  dissatisfied  with  that  decision,  prayed  for 
and  was  allowed  an  appeal  to  this  court. 

It  is  apparent  the  work  of  making  partition  of  the  original 
tract  of  land  among  the  respective  heirs  was  very  unskill- 
fully  done.  It  seems  to  have  been  done  by  the  commission- 
ers appointed  by  the  court,  without  the  aid  of  a  surveyor.  It 
is  obvious  the  plat  was  made  to  show  the  relative  position  of 
each  lot.  Nothing  more  could  have  been  intended  by  it. 
Each  lot  was  described  by  metes  and  bounds,  and  it  is  not 
perceived,  from  anything  contained  in  this  record,  how  the 
portion  allotted  to  each  heir  could  be  otherwise  ascertained. 
It  certainly  could  not  be  done  by  anything  appearing  on  the 
plat.  The  written  description  given  of  each  lot  designates 
corners  or  other  fixed  monuments,  from  which  any  surveyor 
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could  readily  ascertain  the  location  of  each  lot.     That  could 
not  be  done  from  the  plat. 

Eegarding,  as  must  be  done,  the  description  by  metes  and 
bounds  as  determining  the  location  of  each  lot,  rather  than 
the  plat,  it  is  very  apparent  the  strip  of  land  in  controversy 
is  included  in  lot  6,  allotted  to  complainant,  and  also  in  lot 
3,  allotted  to  defendants'  grantor.  Evidently  the  mistake 
occurred  in  the  measurements  made  by  the  commissioners, 
and  the  confirmation  of  their  report  vested  the  title  to  the 
identical  piece  of  land  in  both  parties.  It  is  obvious  the 
error  should  be  corrected  in  some  way  that  would  be  just  and 
right.  There  is  not  land  enough  to  give  both  parties  the 
quantity  embraced  in  the  descriptions  of  the  respective  lots, 
and  it  would  seem  to  be  equitable  each  lot  should  bear  a 
portion  of  the  loss.  Making  an  equal  division  between  the 
owners  of  the  adjacent  lots,  as  the  decree  does,  is  the  only 
mode  that  suggests  itself  by  which  justice  may  be  done. 
Had  not  the  mistake  occurred,  it  could  not  now  be  known 
how  the  commissioners  would  have  divided  the  land  between 
the  heirs,  and  the  nearest  approach  that  can  now  be  made 
to  fairness,  is  an  equal  division  of  that  which  was  allotted  to 
both  heirs. 

Decreeing  a  division  of  the  land  in  controversy,  as  was 
done  by  the  court,  is  in  no  sense  changing  the  original  de- 
cree of  partition.  That,  of  course,  could  not  be  done  after 
the  rights  of  third  parties  had  intervened.  It  is  simply 
correcting  an  omission,  without  which  the  respective  parties 
could  not  enjoy  in  severalty  that  which  really  had  been 
allotted  to  them.  That  may  be  done,  and  it  can  be  better 
done  in  a  court  of  equity  than  a  court  qf  law. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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John  E.  Duffin 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.  Vernon  June  16,  1883. 

1.  Ckiminal  law — indictment  for  forgery — sufficiency.  A  count  in  an 
indictment  charging  that  the  defendant  did  forge  and  counterfeit  a  certain 
forged  and  counterfeited  paper  writing,  instead  of  alleging  the  forging  and 
counterfeiting  of  a  certain  paper  writing,  merely,  is  sufficient,  according  to 
the  precedents,  and  is  good. 

2.  Same — where  the  signature  alleged  to  have  been  forged  is  in  German 
characters.  Where  a  person's  name  is  forged  to  a  note  in  German  or  Gothic 
characters,  it  is  not  necessary  to  allege  in  the  indictment  that  the  signature 
is  in  German,  and  give  a  translation.  The  rule  of  law  that  a  document  in  a 
foreign  language  forged  must  be  translated  and  explained  by  averments,  has 
no  application  where  the  obligation  is  in  the  English  language,  and  the  name 
of  the  maker  is  written  in  the  German  script,  when  the  name  is  written  the 
same  in  both  languages. 

3.  Same — proof  of  forgery  of  only  one  of  several  names — sufficient. 
A  conviction  may  be  had  under  an  indictment  for  the  forgery  of  the  names 
of  three  persons  to  a  note,  on  proof  of  the  forgery  of  the  signature  of  either 
one  of  them. 

4.  Same — evidence  of  intent.  An  indictment  for  forgery  charged  that 
the  defendant  had  forged  the  names  of  certain  persons  to  a  note,  payable  to 
a  certain  bank,  with  intent  to  injure  the  bank.  He  obtained  the  money  on 
the  note  from  the  bank.  On  the  trial  the  defendant  testified  that  his  intent 
was  to  injure  the  bank,  and  not  the  persons  whose  names  he  used.  It  wTas 
held,  that  this  was  ample  evidence  of  an  intent  to  injure  the  bank. 

5.  Same — instruction  as  to  reasonable  doubt.  On  the  trial  of  one  for 
the  forgery  of  a  note,  the  defendant  testified  that  the  signatures  to  the  note 
were  genuine,  but  that  he  procured  them  by  artifice,  fraud  and  deception, 
while  the  alleged  makers  denied  that  they  ever  signed  the  same.  The  defend- 
ant asked  this  instruction,  which  was  refused:  "The  defendant  in  this  case 
has  testified.  If  the  jury,  having  heard  this  testimony,  and  weighing  it  with 
the  other  evidence  in  the  case,  have  a  reasonable  doubt  that  the  statement  of 
the  defendant  in  regard  to  the  making  and  signing  of  the  note  in  controversy 
is  or  is  not  true,  they  must  acquit  him:"  Held,  properly  refused,  as  calcu- 
lated to  mislead. 

6.  Same — one  good  count  will  sustain  a  general  verdict.  If  one  count 
in  an  indictment  is  bad,  and  the  others  are  good,  a  general  verdict  finding 
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the  defendant  guilty  will  not  be  disturbed,  and  the  objection  to  the  defective 
count  will  not  avail  after  such  verdict. 

7.  Same — evidence — photograph  copy  of  forged  note.  A  photographed 
copy  of  a  forged  note  is  admissible  in  evidence,  where  the  original  has  so 
faded  as  to  become  illegible,  on  proof  that  it  is  an  exact  copy  of  the  words 
of  the  original,  when  it  is  not  offered  to  prove  the  handwriting  of  the  signa- 
tures, but  merely  the  words  of  the  note.  If  material  to  show  it  is  an  exact 
similitude  with  the  original  in  respect  to  form,  shading  and  coloring,  the  tes- 
timony of  an" artist  or  expert  might  be  required. 

8.  Witness — credibility.  Where  a  defendant  in  an  indictment,  in  his 
testimony  shows  a  mind  deliberately  trained  in  wrong,  and  a  conscience 
oblivious  to  a  sense  of  justice,  a  jury  may  well  disbelieve  his  evidence,  when 
contradicted  by  other  witnesses  of  undoubted  veracity. 

9.  Instbuction—  not  read,  treated  as  refused.  Where  an  instruction 
asked  is  neither  marked  given  or  refused,  but  is  not  permitted  to  be  read  to 
the  jury,  it  is  in  effect  refused. 

10.  Evidence — of  its  consideration  by  the  jury — not  in  parts,  but  as  a 
whole.  An  instruction  in  a  criminal  case,  that  if  the  jury,  taking  the  evidence 
for  the  prosecution,  which  they  believe  to  be  true  beyond  all  reasonable 
doubt,  and  that  for  the  defendant,  which  is  not  false  beyond  all  reasonable 
doubt,  can  reconcile  the  game  with  any  theory  of  innocence  of  the  crime 
charged,  it  is  their  duty  to  acquit,  was  held  rightfully  refused.  The  jury  is 
not  required  to  take  up  and  consider  evidence  in  this  order,  but  should  con- 
sider the  whole  together,  and  determine  its  combined  effect. 

11.  Peactice — improper  remarks  of  counsel.  On  the  trial  of  a  person 
for  forgery,  the  defendant  addressed  the  jury,  when  one  of  his  counsel  openly 
stated,  in  the  presence  of  the  jury,  that  he  withdrew  from  the  case,  and 
withdrew  all  he  had  said,  and  the  State's  attorney,  in  closing  the  argument, 
alluded  to  this,  saying  one  of  the  counsel  had  wisely  withdrawn:  Held,  that 
while  the  conduct  of  defendant's  counsel,  and  his  remarks,  and  those  of  the 
State's  attorney,  were  highly  improper  and  censurable,  yet  as  the  guilt  of 
the  defendant  was  not  doubtful,  and  the  punishment  was  not  excessive,  but 
was  fully  justified  by  the  evidence,  it  furnished  no  ground  for  a  reversal  of 
the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

This  was  an  indictment  against  John  E.  Duffin,  alias  Ham- 
let S.  Felton,  for  forgery. 

After  a  verdict  of  conviction  the  defendant  entered  his 
motion  for  a  new  trial,  and  in  support  of  some  of  the  grounds 
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of  his  application  presented  an  affidavit  alleging  certain  mis- 
conduct on  the  part  of  one  of  iris  counsel  during  the  trial  in 
the  court  below.  The  affidavit  sets  forth,  substantially,  that 
the  counsel  referred  to  undertook  to  address  the  jury  while  in 
an  intoxicated  condition,  and  that  thereupon  the  defendant, 
himself  an  attorney,  proceeded  to  address  the  jury  in  his  own 
behalf,  when  he  was  interrupted  by  his  counsel  of  whose  con- 
duct he  complains,  such  counsel  being  still  in  an  intoxicated 
condition,  and  who  appeared  at  the  rail  of  the  jury  box,  and 
without  asking  permission  from  the  court,  or  other  prelimi- 
nary, and  in  an  excited  manner,  faced  the  jury,  and  address- 
ing them,  spoke  as  follows,  to-wit :  "Gentlemen,  I  want  it 
distinctly  understood  that  if  Mr.  Felton  is  going  to  argue  his 
own  case  I  withdraw  all  that  I  have  said  and  done  for  him 
in  this  case.  What  I  have  said  don't  count, — I  want  that 
understood,  gentlemen."  At  this  point,  Mr.  E.  L.  Thomas, 
the  other  attorney  for  the  defendant,  rose  and  resisted  the 
interruption,  and  stated  to  the  court  that  he  held  it  to  be  the 
constitutional  right  of  his  client  to  speak  in  his  own  defence. 
Then  followed  an  unseemly  scene,  which  was  finally  stopped 
by  the  court  promptly  informing  the  offending  counsel  that 
he  had  a  perfect  right  to  withdraw  from  the  case  and  be 
silent. 

The  said  defendant  further  says,  that  neither  he  nor  his 
attorney,  E.  L.  Thomas,  or  any  agent  of  theirs,  either  agreed 
to  or  procured,  or  colluded  with  the  said  associate  counsel  to 
procure,  him  to  do  what  he  did  in  withdrawing  from  the  case, 
but,  on  the  contrary,  that  they  did  everything  in  their  power 
to  prevent  him  from  doing  what  he  did,  and  from  uttering 
the  words  set  out  above. 

The  defendant  further  says,  that  this  unexpected  blow, 
coming,  as  it  did,  from  his  own  attorney,  and  at  the  time 
and  place  described,  unnerved  and  confused  him,  the  defend- 
ant, and  greatly  impaired  his  ability,  to  argue  his  case,  and 
therefore  injured  his  defence.     And  said  defendant  further 
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says,  that  he  believes  that  the  remarks  of  his  counsel,  given 
above,  to,  and  his  conduct  before,  the  jury,  as  set  out  above, 
greatly  prejudiced  the  minds  of  the  jury  against  him,  the 
defendant. 

The  defendant  further  says,  that  when  his  counsel,  E.  L. 
Thomas,  had  advanced  to  the  rail  of  the  jury  box  to  read  his 
instructions  to  the  jury,  in  obedience  to  the  order  of  the 
court,  the  said  associate  counsel,  still  intoxicated,  confronted 
the  said  E.  L.  Thomas,  and  in  the  presence  and  hearing  of 
the  jury  demanded  that  the  instructions  be  not  read,  saying, 
"I  wrote  those  instructions,  all  of  them,  and  they  don't  count 
in  this  case."  Mr.  E.  L.  Thomas  informed  him  that  the 
instructions  had  been  passed  on  by  the  court,  and  that  we 
did  not  have  time  now  to  write  others.  This  unseemly  scene 
took  place  in  the  presence  and  hearing  of  the  jury,  and  was 
allowed  by  the  court,  but  the  defendant  does  not  know  that 
the  court  was  aware  of  the  controversy  at  the  time  it  occurred. 

The  defendant  further  says,  that  while  the  instructions 
were  being  read  by  E.  L.  Thomas,  the  said  associate  counsel 
sat  near  the  defendant,  in  the  hearing  and  presence  of  the 
jury,  and  abused  the  defendant,  by  saying :  "You  are  a  God 
damned  fool.  You  ought  to  be  convicted,  and  sent  up  for 
forty  years.  I  had  you  acquitted,  God  damn  you,  and  you 
convicted  yourself.  You  think  you  are  sharp,  don't  you? 
You  are  a  God  damned  ass.  I  wrote  all  them  instructions, 
and  they  don't  count,"  etc.  The  defendant  says  that  this 
occurred  after  the  said  counsel  had  withdrawn  from  the  case ; 
that  the  defendant  could  not  prevent  it,  and  that  it  was 
allowed  by  the  court,  though  the  court  may  not  have  been 
aware  that  the  said  counsel  was  so  abusing  the  defendant, 
and  the  defendant  was  in  no  condition  to  defend  himself,  for 
that  at  the  time  his  only  attorney  was  engaged  in  reading 
his  instructions  to  the  jury. 

The  defendant  further  says,  that  Mr.  Charles  Knispel,  in 
closing  the   argument   for  the   prosecution,    commented   on 


18S3.]  Duffin  v.  The  People.  117 

Opinion  of  the  Court. 

matters  not  in  evidence,  and  not  admissible  in  evidence, 
and  said,  in  referring  to  the  unseemly  withdrawal  of  one  of 
the  counsel  from  the  defence  :  "Gentlemen, "  (addressing  the 
jury,)  "you  have  seen  yourselves  that  the  leading  attorney  on 
the  other  side  wisely  withdrew  from  the  case,  for  he  knew  that 
it  was  hopeless."  And  he  shortly  afterwards  said:  "Now, 
gentlemen,  if,  after  that,  you  have  a  doubt  as  to  the  prisoner's 
guilt,  you  have  a  doubt  that  is  not  shared  in  by  any  man  on 
this  floor,"  (referring  to  the  bystanders  in  the  court  room.) 
This  language  was  promptly  objected  and  excepted  to  by  the 
defendant's  counsel. 

The  defendant  further  says,  that  neither  his  counsel,  E.  L. 
Thomas,  Esq.,  nor  he,  Felton,  nor  any  other  person  with 
their  knowledge  or  consent,  had  any  part  in  procuring  the 
intoxication  of  the  said  associate  counsel,  or  in  procuring  him 
to  say  or  do  any  of  the  things  set  out  above,  but  on  the  con- 
trary, that  they,  the  said  Thomas  and  Felton,  did  all  in  their 
power  to  prevent  the  occurrences  aforesaid,  and  that  they  (the 
matters  set  out)  were  allowed  by  the  court,  although,  as  said, 
the  court  may  not  have  been  aware  of  the  occurrences  at  the 
time  they  occurred. 

Mr.  Edwabd  L.  Thomas,  for  the  plaintiff  in  error. 

Mr.  K.  D.  W.  Holder,  State V  attorney,  and  Mr.  James 
McCartney,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  indictment  under  which  plaintiff  in  error  was  con- 
victed contains  five  counts,  charging,  in  varying  language, 
in  some,  the  forging,  and  in  the  others,  the  uttering,  and 
publishing  as  well,  of  an  instrument,  of  which  the  following 
is  a  copy : 
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"$4106^,  Belleville,  III.,  April  12th,  1880. 

"Four  months  (without  grace)  after  date  we,  or  either  of 
us,  promise  to  pay  to  the  First  National  Bank  of  Belleville, 
or  order,  the  sum  of  four  thousand  one  hundred  and  six  T^°0- 
dollars,  for  value  received,  with  eight  per  cent  interest  per 
annum  from  maturity,   at  the  office  of  the   First   National 

Bank  of  Belleville. 

Safob  ©djmibt, 
Julius  Winkler, 
Wm.  B.  Padfield." 

A  general  motion  to  quash  the  several  counts  was  made 
by  plaintiff  in  error,  and  overruled  by  the  court,  and  this  is 
the  first  error  alleged  in  the  ruling  to  which  our  attention 
is  invited  by  the  printed  argument  in  behalf  of  plaintiff 
in  error.  The  contention  is,  that  the  indictment  charges, 
in  each  count,  the  forging  of  the  name  of  Jacob  Schmidt, 
and  the  copy  of  the  note  set  out  in  each  count  shows  the 
name  to  have  been  written  in  German ;  but  since  there  is  no 
allegation  that  the  name  of  Jacob  Schmidt  was  signed  in 
German,  each  count  is,  upon  its  face,  defective.  In  support 
of  this,  reference  is  made  to  Wharton  on  Crim.  Pleading  and 
Practice,  (Sth  ed.)  sec.  181,  and  Wharton  on  Crim.  Law, 
(8th  ed.)  sec.  729.  The  references  are  hardly  pertinent. 
They  show  that  an  instrument  in  a  foreign  language  must 
be  translated  and  explained  by  averments  in  the  indictment. 
But  there  is  no  pretense  that  the  instrument  here  charged  to 
have  been  forged  is  in  the  German  language.  The  name  of 
Jacob  Schmidt  is  simply  written  in  Gothic  instead  of  Eoman 
characters,  and  when  written  in  the  one  it  is  not  made  to 
appear  it  is  in  anywise  different  from  what  it  is  when  written 
in  the  other. 

A  special  objection  to  the  third  count  is  urged,  in  that  it 
charges  that  plaintiff  in  error  did  "forge  and  counterfeit  a 
certain  forged  and  counterfeited  paper  writing, "  whereas  it 
ought  to  have  charged  the  forging  and  counterfeiting  of  a 
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paper  writing,  etc.,  merely.  We  perceive  no  inaccuracy  in 
the  language  of  the  count.  The  result  of  forging  and  coun- 
terfeiting is,  certainly,  a  forged  and  counterfeited  paper 
writing.  The  words  "forged"  and  "counterfeited,"  as  used, 
are  simply  equivalent  to  saying  plaintiff  in  error  made  or 
fabricated  a  false  and  counterfeited  paper  writing,  by  the 
process  of  forging  and  counterfeiting.  The  count  is  in  the 
language  of  the  old  precedents.  (1  Wharton  on  Precedents 
and  Pleas,  (4th  ed.)  No.  293.  See,  also,  the  form  of  indict- 
ment in  The  People  v.  Kingsley,  2  Cowen,  522.)  But  even  if 
the  count  were  bad,  since  the  verdict  is  general,  and  the  other 
counts  are  good,  the  objection  would  be  unavailing.  Town- 
send  v.  The  People,  3  Scam.  326 ;  Hdliday  v.  The  People, 
4  Gilm.  ill;  Sahlinger  et  al.  v.  The  People,  102  111.  241; 
Murphy  v.  The  People,  104  id.  528. 

On  the  trial,  the  prosecution  offered  in  evidence  the  prom- 
issory note  alleged  to  have  been  forged,  and  a  photographed 
copy  thereof.  Plaintiff  in  error  objected,  first,  that  the  name 
of  Jacob  Schmidt  was  in  a  foreign  language ;  and  second, 
that  the  process  of  taking  the  photographed  copy  had  not 
been  proved  by  an  artist  in  that  line.  Both  objections  were 
overruled  by  the  court,  and  the  offered  evidence  was  given  to 
the  jury.  This  ruling  constitutes  the  second  error  claimed, 
in  the  argument  on  behalf  of  plaintiff  in  error,  to  have 
occurred  to  his  prejudice. 

If  what  has  been  said  in  regard  to  the  name  of  Jacob 
Schmidt,  in  discussing  the  motion  to  quash  the  indictment, 
is  correct,  it  must  follow  the  objection  that  his  name  was 
written  in  a  foreign  language  is  untenable.  The  name  is 
simply  "Jacob  Schmidt,"  written  in  characters  that  are  un- 
derstood as  representing  J-a-k-o-b  S-c-h-m-i-d-t, 

If  the  purpose  of  introducing  the  photographed  copy  in 
evidence  had  been  to  have  proven  the  forgery  by  a  compari- 
son of  handwritings,  there  would  have  been  much  more  force 
than  there  is  in  the  objection  in  that  regard ;  but  there  was 
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no  such  purpose  or  use.  The  officers  of  the  bank,  observ- 
ing that  the  ink  in  which  the  note  was  written  was  rapidly 
fading,  had  the  note  photographed,  and  this  copy  was  offered 
in  evidence  simply  to  prove  the  words  of  the  original,  and 
not  the  peculiarity  of  handwriting.  Since  the  taking  of  that 
photograph  the  original  has  faded  so  that  it  has  become 
illegible,  or  practically  so.  Under  these  circumstances  we 
think  there  can  be  no  doubt  parol  evidence  of  what  the  origi- 
nal note  was  would  have  been  competent  evidence,  and  most 
certainly  a  compared  copy  would,  though  there  had  been  no 
attempt,  in  making  it,  to  imitate  the  handwriting  of  the 
original.  An  artist  may  be  required  to  determine  whether 
the  letters  of  a  professed  copy  are  an  exact  similitude  as  to 
form,  shading  and  coloring  of  those  of  the  original,  where 
that  is  material ;  but  inasmuch  as  the  words  may  be  the 
same,  though  the  form,  shading  and  coloring  of  the  letters 
are  different,  it  can  not  be  indispensable  to  have  a  photo- 
graphic artist  where  the  sameness  of  the  ivords  in  a  copy  with 
those  in  the  original  is  alone  to  be  proved.  We  think  the 
proof  of  the  copy  here  was  clearly  competent.  The  cashier 
of  the  bank  ought  to  have  been,  and  we  presume  was,  able 
to  tell  just  as  well  as  the  best  photographer  whether  the  words 
in  the  copy  were  the  same  as  the  words  in  the  original. 

The  next  contention  of  plaintiff  in  error  is,  that  the  evi- 
dence does  not  sustain  the  verdict.  Each  of  the  three  pur- 
ported makers  of  this  promissory  note  swears,  positively  and 
unqualifiedly,  that  he  did  not  sign  it.  Plaintiff  in  error 
admits  they  did  not  sign  it  knowing  what  it  was,  but  insists, 
nevertheless,  their  signatures  are  genuine,  and  that  they  do 
not  explicitly  deny  that  they  are  genuine.  He  admits,  and 
testifies,  that  he  presented  this  promissory  note  to  the  bank 
and  obtained  $4000  thereon,  which  he  appropriated  to  his 
own  use,  and  that  neither  of  the  purported  makers  of  the 
note  signed  it  knowingly  or  intentionally,  but,  he  says,  by 
artifice  and  deception  he  obtained  each  of  their  genuine  sig- 
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natures  thereto ;  that  he  obtained  Winkler's  under  pretext  of 
having  him  sign  a  duplicate  release  of  a  mortgage ;  that  he 
obtained  Schmidt's  by  pretending  to  have  him  sign  an  attach- 
ment bond,  and  that  he  obtained  Padfield's  by  having  him 
sign  what  Padfield  supposed  to  be  a  receipt ;  that  in  each 
case  he  artfully  substituted  the  note  for  that  which  they 
were  requested  to  sign  and  supposed  they  were  signing  when 
they  wrote  their  names,  without  attracting  their  attention. 
He  says  he  made  an  ink  that  he  knew  would  rapidly  fade, 
with  which  he  wrote  or  rather  filled  up  the  note,  and  in  which 
each  of  the  parties  wrote  his  name ;  that  he  did  this  in  order 
thai  the  note  might  become  illegible  before  maturity,  and  the 
loss,  therefore,  fall  on  the  bank  rather  than  on  the  purported 
makers  of  the  note.  We  think  the  purported  makers  of  the 
note  do  each  deny,  in  their  evidence,  the  genuineness  of  their 
signatures,  as  well  as  the  fact  that  they  ever  signed  such  a 
note.  Schmidt,  in  answer  to  the  question,  "Did  you  sign 
this  note?"  answered,  "No  sir,  I  never  did.  I  never  signed 
any  such  note  ,as  that,  for  Felton  or  any  body  else.  I  never 
put  my  name  there."  And  he  positively  denied  the  occur- 
rence of  the  circumstances  under  which  plaintiff  in  error  tes- 
tified he  obtained  his  signature.  He  testified  that  he  had 
never  in  his  life  signed  more  than  one  paper  at  the  request 
or  in  the  presence  of  plaintiff  in  error,  and  that  was  a  con- 
tract between  himself  and  James  M.  Padfield.  Winkler  tes- 
tified :  "I  never  signed  any  note  payable  to  the  First  National 
Bank.  I  never  signed  this  note."  And  he  also  positively 
denied  the  occurrences  detailed  by  plaintiff  in  error  as  those 
under  which  he  obtained  Winkler's  signature.  He  testified 
that  he  never  signed  any  paper  at  the  request  or  in  the 
presence  of  the  plaintiff  in  error,  which  went  into  the  custody 
of  plaintiff  in  error.  Padfield  testified:  "The  signature  on 
that  note  is  not  mine.     It  is  a  pretty  good  imitation." 

There  were  other  circumstances  before  the  jury  strongly 
tending  to  prove  the  guilt  of  the  plaintiff  in  error, — such  as, 
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when  first  arrested,  denying  his  name,  and  afterwards  admit- 
ting his  guilt.  Undoubtedly  some  circumstances  were  proved, 
tending,  though,  as  we  think,  but  slightly,  to  corroborate  the 
testimony  of  plaintiff  in  error ;  but  the  weight  and  effect  of 
these  were,  properly,  questions  peculiarly  for  the  jury, — and 
we  can  not  say  they  clearly  erred  in  their  duty  in  this  respect. 
The  shameless  defence  interposed,  indicates,  in  itself,  a  mind 
deliberately  trained  in  wrong,  and  a  conscience  oblivious  of 
a  sense  of  justice.  One  who  can,  with  exultation,  as  plain- 
tiff in  error  seems  to,  tell  such  a  story  as  he  does,  would  not 
likely  hesitate  to  screen  himself,  to  the  extent  he  could, 
behind  false  statements,  and  a  jury  can  not  be  censured  for 
disbelieving  such  an  one  when  contradicted  by  other  wit- 
nesses of  unsuspected  veracity. 

The  next  point  contended  for  by  counsel  for  plaintiff  in 
error  is,  the  court  erred  in  refusing  certain  instructions  asked 
on  his  behalf.     One  of  these  reads  thus : 

"The  defendant  in  this  case  has  testified.  If  the  jury, 
having  heard  this  testimony,  and  weighing  it  with  the  other 
evidence  in  the  case,  has  a  reasonable  doubt  that  the  statement 
of  the  defendant  in  regard  to  the  making  and  signing  of  the 
note  in  controversy  is  or  is  not  true,  they  must  acquit  him. " 

This  was  very  properly  refused.  At  best  it  could  only 
have  confused  the  minds  of  the  jurors,  and  misled  them  from 
the  true  point  of  inquiry.  In  other  instructions  asked  by 
plaintiff  in  error,  and  given  by  the  court,  the  jury  were  fully 
instructed  as  to  the  doctrine  of  reasonable  doubt,  and  nothing 
more  on  that  subject  was  necessary. 

Another  instruction  was  neither  marked  "given"  or  "re- 
fused," but  was  not  permitted- to  be  read  to  the  jury.  This 
was,  in  effect,  its  refusal.  (Cook  v.  Hunt,  24  111.  535 ; 
McKenzie  v.  Remington,  79  id.  3S8.)  The  instruction  was 
artfully  framed  to  mislead  the  jury,  and  was  properly  refused. 
It  reads  thus : 
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"The  court  instructs  the  jury,  that  if  the  jury,  taking  the 
evidence  for  the  prosecution,  which  they  believe  to  be  true 
beyond  all  reasonable  doubt,  and  that  for  the  defendant, 
which  is  not  false  beyond  all  reasonable  doubt,  can  reconcile 
the  same  with  any  theory  of  innocence  of  the  crime  charged 
in  the  indictment,  it  is  their  duty  to  acquit  the  prisoner." 

No  rule  of  law  requires  the  jury,  in  considering  of  their 
verdict,  to  take  up  and  consider  the  evidence  in  this  order. 
All  the  evidence  is  to  be  fully  and  fairly  considered,  and 
when  thus  considered  the  jury  are  to  determine,  is  the  de- 
fendant proved,  beyond  a  reasonable  doubt,  to  be  guilty  as 
charged  in  the  indictment.  But  often  evidence  which,  in 
and  of  itself,  when  considered  alone,  is  inconclusive  or  but 
probable  evidence,  when  considered  in  connection  with  other 
evidence  becomes  of  great  probative  force.  The  effect  of  every 
part  of  the  evidence  upon  and  in  connection  with  every  other 
part  is  to  be  considered,  for,  in  this  way,  not  infrequently  the 
correctness  of  the  different  parts,  or  the  reverse,  is  demon- 
strated, and  the  combined  result  of  all  can  in  no  other  way 
be  ascertained. 

In  two  other  instructions  refused  the  court  were  asked  to 
instruct  the  jury  that  they  should  acquit  if  the  jury  had  a 
reasonable  doubt  whether  either  one  of  the  purported  makers 
signed  the  note.  This  is  not  the  law.  If  either  signature  was 
proved  to  have  been  forged,  the  offence  charged  was  made 
out.     1  Wharton  on  Crim.  Law,  (8th  ed.)  sees.  677,  678. 

The  other  instructions  refused  were  properly  refused,  be- 
cause the  principle  attempted  to  be  asserted  was  embraced 
by  instructions  previously  given. 

Some  point  is  made  in  argument  on  the  alleged  insuffi- 
ciency of  the  proof  to  show  that  the  intention  was  to  injure 
the  bank,  as  charged  in  the  indictment.  Plaintiff  in  error 
testified  the  intent  was  to  injure  the  bank,  and  he  also  testi- 
fied that  he  obtained  the  money  from  the  bank  on  the  note. 
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This  was  ample  evidence  of  an  intent  to  injure  the  bank. 
See  Wharton  on  Crim.  Law,  (8th  eel.)  sec.  713. 

The  last  objection  that  we  deem  it  important  to  notice  is, 
it  is  claimed  plaintiff  in  error  was  seriously  prejudiced  be- 
fore the  jury  by  certain  language  and  conduct  of  one  of  his 
own  attorneys,  (detailed  at  length  in  an  affidavit  filed  in  sup- 
port of  his  motion  for  a  new  trial,)  who  became  intoxicated, 
and  withdrew  from  the  defence  while  the  case  was  being 
finally  argued,  and  also  by  the  allusion  to  that  attorney's 
withdrawal  from  the  defence  by  the  attorney  making  the 
closing  speech  on  behalf  of  the  prosecution.  If  the  guilt  of 
the  plaintiff  in  error  were  doubtful,  or  if  the  punishment 
imposed  might  be  regarded  as  excessive,  we  are  not  prepared 
to  say  that  we  would  not  hold  the  case  should  be  reversed 
for  the  language  and  conduct  of  the  attorney  as  recited,  (its 
truth  being  shown  by  the  bill  of  exceptions,)  in  connection 
with  this  improper  allusion  of  the  attorney  for  the  prosecu- 
tion ;  but  in  our  opinion,  under  the  proofs  preserved  in  the 
record,  the  guilt  of  the  plaintiff  in  error  is  not  doubtful,  and 
the  punishment  imposed  upon  him  is  not  excessive,  and  so 
it  must  result  that  the  language  and  conduct  of  the  defend- 
ant's attorney,  and  the  allusion  of  the  attorney  for  the  prose- 
cution complained  of,  produced  no  improper  result.  It  would, 
indeed,  have  been  matter  of  astonishment,  if,  under  all  the 
proofs  recited  in  this  record,  the  jury  had  found  plaintiff  in 
error  not  guilty,  and  there  are  no  circumstances  of  extenua- 
tion or  mitigation  in  proof.  By  his  own  showing  he  was 
possessed  of  a  liberal  education,  and  was  licensed  to  practice 
the  law.  No  impediment  to  a  successful,  honorable  career, 
save  his  dishonesty,  barred  his  way.  It  does  not  even  ap- 
pear that  he  was  impelled  by  -any  present  need  of  money. 
With  more  than  ordinary  deliberation,  as  is  apparent  from 
his  own  testimony,  he  abandoned  a  career  of  honesty  for  one 
of  crime.  His  education  and  his  professional  connection 
made  him  much  more  dangerous  to   society  than  he  would 
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have  been  if  he  had  not  enjoyed  those  advantages.  It  is, 
under  all  the  circumstances  proved,  eminently  proper  that  a 
punishment  should  be  imposed  that  may  make  his  case  an 
example  to  deter  others,  in  like  situation,  who  may  be  tempted 
to  sin  as  he  did.  If  the  language  and  conduct  of  defendant's 
attorney  was  as  disclosed  in  the  affidavit  of  plaintiff  in  error, 
it  was  a  gross  breach  of  professional  duty,  and  a  serious  con- 
tempt of  court,  and  the  attorney  should  have  been  promptly 
and  severely  punished ;  but  it  rested  with  the  trial  judge  to 
inflict  that  punishment,  or  mercifully  to  pass  it  by  without 
notice,  and  that  he  did  the  latter  is  no  ground  of  error  here. 
It  is  enough  for  the  present  that  the  conduct  of  that  attorney, 
however  censurable,  did  not,  in  our  opinion,  improperly  affect 
the  action  of  the  jury. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Pauline  Friedman 

v. 

Bebecca  Steiner  et  al. 

Filed  at  Ottawa  May  10, 1883. 

1.  "Will, — of  the  estate  devised — a  determinable  fee.  A  testator,  after 
making  certain  bequests,  devised  the  residue  of  his  estate  to  his  wife,  "and 
unto  her  heirs  and  assigns  forever,  to  the  total  exclusion  of  any  and  all  per- 
son or  persons  whatsoever, "  but  upon  the  express  condition  that  in  case  the 
wife,  after  his  decease,  should  die  intestate,  and  without  leaving  her  surviv- 
ing lawful  issue,  then  all  the  rest  and  residue  of  the  estate  so  bequeathed  to 
the  wife  should  be  converted  into  money,  and  paid  over  by  his  executors,  as 
follows:  To  A  B,  $5000,  C  D,  $  1000,  etc. :  Held,  that  the  estate  of  the  wife 
in  the  realty  was  not  a  mere  life  estate,  with  power  to  dispose  of  the  fee  by 
will,  as  that  could  not  be  inherited,  nor  was  it  an  estate  in  fee  simple,  as  it 
can  not  descend  to  her  heirs  generally,  but  to  the  heirs  of  her  body,  but  that 
her  estate  was  an  estate  in  fee  determinable,  which  may  be  perpetual,  or  may 
be  determined  by  her  death  intestate,  without  lawful  issue,  or  previous  alien- 
ation of  the  land. 
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2.  Under  such  devise  the  determinable  fee  granted  to  the  wife  may  be 
changed  into  a  fee  simple  absolute,  either  by  the  sale  and  conveyance  of  the 
land  by  her  in  fee  simple,  or  by  her  death  leaving  a  will-granting  the  land  to 
a  devisee,  or  by  her  death  leaving  lawful  issue. 

3.  Same — qualities  of  a  fee  determinable.  One  of  the  peculiarities  of  a 
"fee  determinable"  is,  that  it  may  become  a  fee  simple  absolute  upon  the 
happening  of  any  event  which  renders  impossible  the  contingency  upon 
which  such  estate  is  to  end. 

4.  Same — construction — condition  repugnant  to  estate  given.  While 
conditions  repugnant  to  the  estate  granted  to  which  they  are  annexed  are 
absolutely  void,  yet  in  the  construction  of  a  will  the  court  must  consider  all 
the  words  of  the  will,  including  all  provisos  and  conditions,  for  the  purpose 
of  ascertaining  what  estate  the  testator  intended  to  confer  by  the  qualifying 
words  of  the  will. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Leopold  Mayer  and  Henry  Steiner  owned  the  real  estate 
in  question  as  tenants  in  common,  each  owning  in  fee  simple 
one  undivided  half  thereof.  On  December  22,  1879,  Henry 
Steiner  died,  leaving  a  will,  which  was  duly  proven  and 
admitted  to  probate,  and  letters  testamentary  issued  to  his 
executors.  By  his  will  the  testator  charged  his  property  with 
various  legacies,  and  the  residuum  of  his  estate  he  devised 
as  follows : 

"Item  13.  I  give  and  bequeath  all  the  rest  and  residue  of 
my  said  estate,  real,  personal  and  mixed,  of  which  I  shall  die 
seized,  possessed  or  entitled  to,  unto  my  beloved  wife,  Eebecca 
Steiner,  and  unto  her  heirs  and  assigns  forever,  to  the  total 
exclusion  of  any  and  all  person  or  persons  whatsoever :  Provided, 
however,  upon  the  express  condition  hereby  made  by  me,  in  case 
the  said  Eebecca  Steiner,  after  my  decease,  shall  die  intestate, 
and  without  leaving  her  surviving  lawful  issue,  *  *  * 
that  then,  and  in  such  event,  all  the  rest  and  residue  of  my 
said  estate  so  bequeathed  and  devised  unto  her  *  *  * 
shall  at  once  be  converted  into  money"  by  my  executor, 
"and  the  said  money  shall  be  paid  over     *     *     *     as  fol- 
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lows,  namely :  Unto  the  said  Pauline  Friedman  the  further 
sum  of  $5000,"  unto  Henrietta  Goldvogel  $1000,  and  to 
Goles  Steiner  $3000,  and  to  Yetta  Kahn  $1000,  "and  any  and 
all  the  rest  or  residue  of  said  money  shall  be  divided  up  in 
equal  shares,  and  paid  as  follows,  to-wit :  One-third  part  of 
said  money  to  the  trustees  or  board  of  directors  of  the  said 
United  Hebrew  Eelief  Association  of  Chicago,"  and  one-third 
part  to  the  Jewish  Hospital  of  Chicago,  and  one-third  part 
thereof  to  the  Jewish  Orphan  Asylum,  in  Cleveland. 

This  is  a  suit  in  chancery,  brought  by  Mayer,  the  conceded 
owner  in  fee  simple  of  one  undivided  half  of  the  real  estate, 
against  the  widow,  executors,  devisees,  heirs  and  legatees  of 
Henry  Steiner,  deceased,  for  partition. 

By  the  decree  of  the  circuit  court  ordering  partition,  it  is 
declared  that  Henry  Steiner  devised  unto  Eebecca  Steiner, 
"in  fee  simple,"  the  undivided  one-half  of  the  real  estate  in 
question,  with  "no  limitation"  upon  her  "right  to  sell  and 
convey  the  fee"  of  the  same,  and  to  receive  full  consideration 
therefor,  and  that  the  proviso  in  the  will  relates  to,  and  is  to 
operate  upon,  whatever  property  may  remain  in  her  at  the 
time  of  her  death,  and  it  was  adjudged  and  decreed  that  she 
is  entitled  to  one-half  of  said  premises  in  fee  simple,  etc. 
From  this  decree  Pauline  Friedman  appeals. 

Mr.  Eugene  E.  Prussing,  for  the  appellant: 
It  is  conceded  that  the  estate  in  the  realty  devised  is  not  a 
vested  remainder,  because  it  depends  upon  a  contingency 
which  may  not  happen,  nor  yet  is  it  a  contingent  remainder, 
as,  according  to  the  strict  rules  of  the  common  law,  a  fee  can 
not  be  limited  upon  a  fee,  on  the  ground  of  repugnancy. 
2  Blackstone's  Com.  *173;  1  Jarman  on  Wills,  *810;  4 
Kent's  Com.  *181. 

Counsel  insists  that  the  language  of  this  will  creates  an 
executory  devise.     4  Kent's  Com.  *264. 
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"If  there  be  an  absolute  power  of  disposition  given  by  will 
to  the  first  taker,  the  remainder  over  is  void  as  a  remainder 
because  of  the  preceding  fee,  and  it  is  void  by  way  of  executory 
devise  because  the  limitation  is  inconsistent  with  the  abso- 
lute estate  or  power  of  disposition  expressly  given,  or  neces- 
sarily implied,  by  the  will."     4  Kent's  Com.  *270. 

While  the  second  limitation  is  inconsistent  with  the  first, 
yet  both  may  stand  together  by  giving  the  wife  a  life  estate, 
with  power  to  destroy  the  limitation  over  by  appointment  in 
her  will, — that  is,  only  a  life  estate,  and  not  a  fee,  vests  in 
the  wife;  and  while,  under  this  construction,  nothing  would 
remain  in  her  to  be  willed,  yet  it  is  well  established  that  such 
a  devisee  for  life  can  will  the  whole  estate  by  way  of  appoint- 
ment,— the  power  may  be  conferred  upon  her  in  the  will. 
{Funk  v.  Eggleston,  92  111.  515.)  There  being  only  a  life 
estate,  she  could  not  by  deed  transfer  the  fee,  and  thus 
destroy  the  limitation  over  in  a  way  not  provided  for  in  the 
will. 

One  of  the  necessary  elements  of  an  executory  devise  is, 
that  it  can  not  be  destroyed  by  the  person  holding  the  first 
estate.     It  is  indestructible.     4  Kent's  Com.  270. 

Not  so  with  a  contingent  remainder.  If  Eebecca  Steiner 
can  convey  the  fee  to  these  premises,  as  found  by  the  circuit 
court,  then  she  can  destroy  this  executory  devise  in  a  way  not 
provided  for  in  the  will. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees : 
We  concede  that  the  true  method  of  interpreting  a  will  is 
the  ascertainment  of  the  intention  of  the  testator,  when  not 
contrary  to  some  established  principle  of  law.  The  devise  of 
the  residuary  estate  is  a  fee  simple,  not  only  by  virtue  of  the 
technical  words  used,  but  by  the  further  words,  "to  the  total 
exclusion  of  any  and  all  person  or  persons  whatsoever." 
This  clearly  shows  an  intention  to  give  the  residue  of  his 
estate  to  the  wife.     Meredith  v.  Heneage,  1  Sim.  551. 


1883.]  Friedman  v.  Steiner  et  al.  129 

Opinion  of  the  Court. 

Conditions  that  are  repugnant  to  the  estate  to  which  they 
are  annexed  are  absolutely  void.  1  Jarman  on  Wills,  810 ; 
4  Kent's  Com.  *181,  270;  1  Greenleaf's  Cruise,  702,  *203 ; 
Coke  on  Littleton,  sees.  360,  223  a;   Gleason  v.  Fay er weather, 

4  Gray,  348;  Blackstone  v.  Davis,   21  Pick.  42;   Ide  v.  Ide, 

5  Mass.  500 ;  Jackson  v.  Bull,  10  Johns.  19 ;  Jackson  v. 
Delaney,  13  id.  537;  Jackson  v.  Robins,  16  id.  537;  Burbank 
v.  Whitney,  24  Pick.  146 ;  Karker's  Appeal,  60  Pa.  St.  141 ; 
Attorney  General  v.  Hall,  Fitzg.  314 ;  Holmes  v.  Godson,  8 
DeG.,  McN.  &  G.  156;  Gulliver  v.  Vaux,  id.  166;  Clayton  v. 
Lowe,  5  Barn.  &  Aid.  636. 

The  estate  limited  to  Kebecca  Steiner  is  a  fee,  and  the 
estate  limited  over  after  the  death  of  Eebecca  Steiner  intes- 
tate, without  issue,  is  a  fee,  and  hence  they  are  repugnant 
and  void.  A  fee  can  not  be  mounted  upon  a  fee,  for  if  the 
whole  estate  be  granted  to  the  first  taker,  nothing  remains  in 
the  testator  to  grant  by  way  of  remainder.  The  second  estate 
is  repugnant  to  the  first,  and  both  can  not  stand  together. 

If  an  estate  tail  is  created  by  the  use  of  such  language,  as, 
dying  without  issue,  then  the  remainder  over  is  held  void  on 
the  ground  of  a  perpetuity,  for  all  the  issue  of  the  first  taker 
may  not  die  during  the  life  or  lives  in  being  and  twenty-one 
years  afterward,  and  hence  as  an  executory  devise  it  could 
not  operate,  but  would  be  held  void  on  the  ground  of  public 
policy  to  prevent  perpetuities.  Patterson  v.  Ellis,  11  Wend. 
278  ;  Bells  v.  Gillespie,  5  Band.  273  ;  4  Kent's  Com.  271-276  ; 
2  Jarman  on  Wills,  301,  418. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  controversy  in  this  case  relates  solely  to  the  nature 
and  extent  of  the  estate  taken,  or  to  be  taken,  by  the  respect- 
ive parties  under  the  will  of  Henry  Steiner,  deceased.  The 
decree  of  the  circuit  court  adjudged  that  Mrs.  Steiner  is 
seized  of  an  estate  in  fee  simple  to  the  undivided  half  of  the 
lands  in  question ;  that  she  has  full  power  to  dispose  of  the 
9 — 107  III. 
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same  by  deed  or  by  will,  and  that  the  appellant,  and  others 
mentioned  in  the  proviso  in  item  13  of  the  will,  can  have  no 
vested  interest  in  the  property,  unless  Mrs.  Steiner  should, 
while  still  holding  the  property,  die  intestate,  without  lawful 
issue  her  surviving. 

Appellant  insists  that  "the  words  of  the  proviso  constitute 
an  executory  devise,  and,  as  such,  limits  the  estate  granted 
to  Mrs.  Steiner  to  a  life  estate,  with  power  of  appointment 
by  will,  and  that  in  default  of  such  appointment,  the  fee,  or 
the  proceeds  thereof,  should  go  to  the  parties  mentioned  in 
the  proviso,"  she  (appellant)  to  receive  $5000,  and  that  Mrs. 
Steiner  "can  not,  by  deed,  transfer  the  fee  and  destroy  the 
limitation  over  in  a  way  not  provided  in  the  will."  On  the 
other  hand,  it  is  claimed  for  appellees  that  the  granting  words 
in  the  will  confer  upon  her  a  fee  simple  title,  and  that  the 
condition  contained  in  the  proviso  is  repugnant  to  the  estate 
to  which  it  is  annexed,  and  therefore  absolutely  void. 

We  can  not  approve  the  position  taken  by  either  of  the 
parties.  The  estate  of  Mrs.  Steiner  can  not  properly  be  said 
to  be  merely  a  life  estate,  with  power  to  dispose  of  the  fee  by 
will,  for,  by  the  terms  of  the  will,  the  lands  granted  to  her 
may,  at  her  death,  be  inherited,  in  fee  simple  absolute,  by 
heirs  of  her  body.  An  estate  held  for  the  life  of  the  tenant 
can  never  be  inherited  by  heirs  of  the  life  tenant.  Nor  does 
Mrs.  Steiner  hold  an  estate  in  fee  simple,  for  it  is  (by  the 
will)  in  no  event  to  descend  to  her  collateral  heirs,  as  a  fee 
simple  might.  The  limitation  of  the  inheritance  to  the  sur- 
viving heirs  of  her  body  excludes  the  idea  of  an  estate  in  fee 
simple. 

We  recognize  the  rule  of  law  that  "conditions  that  are 
repugnant  to  the  estate  to  which  they  are  annexed  -are  abso- 
lutely void,"  yet,  in  the  construction  of  a  will,  we  must  con- 
sider all  the  words  of  the  will,  including  all  provisos  and 
conditions,  for  the  purpose  of  ascertaining  what  estate  the 
testator  intended  to  confer  by  the  granting  words  of  the  will ; 
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and,  weighing  the  words  of  the  proviso,  we  think  they  do 
qualify  the  granting  words,  and  do  show  that  the  testator  did 
not  intend  to  confer  upon  his  wife  a  fee  simple  absolute  in 
this  property.     Kent  says :     "Fee  simple  is  a  pure  inherit- 
ance, clear  of  any  qualification  or  condition,  and  it  gives  the 
right  of  succession  to  all  the  heirs  generally."     And   again: 
"It  is  an  estate  of  perpetuity,  and  confers  an  unlimited  power 
of  alienation."     Such  an  estate,  we  think,  was  here  granted 
to  Mrs.  Steiner,  except  in  so  far  as  the  same  is  qualified  by 
the  words  of  the  proviso,  and  we  think  the  words  of  the  pro- 
viso do  qualify  the  estate  granted,  and  reduce  it  below  that 
of  a  fee  simple  estate ;  but  this  reduction  below  a  fee  simple 
absolute  extends  no  farther  than  the  express  words  of  the 
proviso  declare  or  necessarily  imply.     One  of  the  qualities  of 
a  fee  simple  estate  is  the  power  to  convey  a  fee  simple  estate 
to  another,  or,  in  the  language  of  Kent,  it  "confers  unlimited 
power  of  alienation. "     We  find  nothing  in  the  words  of  the 
proviso  to  impair  this  unlimited  power  of  alienation  given  by 
the  granting  words  of  the  will.     The  words  of  the  grant  are 
so  cogent  that  we  can  not  doubt  that  it  was  the  intention  of 
the  donor  to  give  to  her,  throughout  her  life,  a  dominion  over 
this  property  as  full  and  as  complete  as  if  he  had  granted  the 
same  to  her  in  fee  simple  absolute,  without  condition,  limita- 
tion, restriction  or  qualification,  and  also  had  given  her  the 
power  of  disposition  by  will,  and  it  was  clearly  the  intention 
of  the  testator  to  give  her  an  estate  which  might  descend  to 
her  surviving  lawful  issue,  and  thereby  become  in  them  an 
estate  in  fee  simple  absolute.     We  have  no  doubt  about  the 
power  of  Mrs.  Steiner  to  pass  to  a  purchaser  from  her  a  fee 
simple  absolute  in  the  lands  of  the  estate,  subject,  of  course, 
to  the  charges  imposed  upon  this  property  by  the  earlier  pro- 
visions of   the  will.      Under  this  will  we  think  the  interest 
•of  Mrs.  Steiner  in  the  lands  of  the  estate  of  her  deceased 
husband  is  not  an  estate  in  fee  simple,  but  is  "an  estate  in 
fee  determinable, "  which  estate  may  be  perpetual,  or  may  be 
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determined  by  the  death  of  Mrs.  Steiner  intestate,  without 
surviving  lawful  issue,  and  without  previous  alienation  of  the 
land  by  her,  and,  in  that  contingency,  limited  over  to  the 
beneficiaries  mentioned  in  the  proviso  in  item  13  of  the  will. 
See  4  Kent's  Com.  p.  8,  et  seq. 

One  of  the  peculiarities  of  a  "fee  determinable"  is,  that  it 
may  become  a  fee  simple  absolute  upon  the  happening  of  any 
event  which  renders  impossible  the  event  or  combination  of 
events  upon  which  such  estate  is  to  end.  An  example  given 
of  such  "determinable  fee"  is,  "where  an  estate  is  granted  to 
a  man  and  his  heirs  until  the  marriage  of  B, "  and  it  is  said : 
"If  the  event  marked  out  as  a  boundary  to  the  time  of  the 
continuance  of  the  estate  becomes  impossible,  (as,  by  the 
death  of  A  before  his  marriage,)  the  estate  then  ceases  to  be 
determinable,  and  changes  into  a  simple  and  absolute  fee ;  but 
until  that  time  the  estate  is  in  the  grantee."  And  it  is  added  : 
"It  is  the  uncertainty  of  the  event,  and  the  possibility  that 
the  fee  may  last  forever,  that  renders  the  estate  a  fee,  and  not 
merely  a  freehold." 

In  addition  to  being  invested  with  an  estate  in  fee  deter- 
minable, Mrs.  Steiner  is,  by  necessary  implication  from  the 
words  of  the  will,  clothed  with  unlimited  power  of  alienation 
of  the  property  in  fee  simple  absolute.  Under  this  will,  as 
we  understand  it,  the  determinable  fee  granted  to  Mrs. 
Steiner  may  be  perpetual,  and  the  same  may  be  changed  into 
a  fee  simple  absolute,  either  by  the  sale  and  conveyance  of 
the  land  by  Mrs.  Steiner  in  fee  simple,  or  by  the  death  of 
Mrs.  Steiner  leaving  a  will  granting  the  land  to  a  devisee,  or 
by  her  death  leaving  lawful  issue  her  surviving.  On  the 
other  hand,  the  determinable  fee  held  by  her  may  end  by  her 
death  intestate,  and  without  lawful  issue,  while  the  estate  is 
unchanged  and  remaining  in  her  under  the  will;  and,  in 
such  case,  the  estate  given  her  being  thus  ended,  the  con- 
tingent or  conditional  limitation  over  to  appellant  and  others 
will  take  effect,  and  not  otherwise.     At  present  they  have  no 
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vested  interest  in  the  property.  The  general  rule  that  the 
determinable  quality  of  the  estate  follows  the  transfers  where 
the  owner  of  a  determinable  fee  conveys  in  fee,  applies  where 
such  grantor  is  merely  the  owner  of  a  base  fee,  and  has  no 
power  other  than  that  incident  to  the  ownership  of  such  an 
estate ;  but  in  this  case  we  hold  that  Mrs.  Steiner  not  only 
takes  a  determinable  fee,  but  is,  by  necessary  implication, 
clothed  with  power  to  convey  in  fee  simple  absolute.  De- 
clining to  exercise  this  power,  she  might,  no  doubt,  convey 
to  a  grantee  the  determinable  fee  which  she  holds. 

It  was  error  in  the  circuit  court  to  declare  and  adjudge 
that  Mrs.  Steiner's  interest  is  that  of  an  estate  in  fee  simple. 
In  all  other  respects  the  decree  is  approved.  For  the  error 
indicated  the  decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  enter  a  decree  conform- 
ing to  the  views  herein  expressed.  In  fact,  it  seems  probable 
that  the  judge  of  the  circuit  court  held  substantially  the  same 
views  here  expressed,  and  that  the  error  in  the  record  resulted 
from  a  want  of  care  in  the  drafting  of  the  decree. 

Decree  reversed. 


Henrietta  Lang 

v. 

William  W.  Clemens. 

Filed  at  ML  Vernon  June  16,  1883. 

Decree — not  void  for  error.  A  husband  and  wife  brought  a  suit  for  the 
assignment  of  dower  and  partition  of  land  in  which  the  wife  was  interested  as 
an  heir,  making  the  other  heirs  parties.  A  partition  was  made,  reported  and 
confirmed,  but  the  wife's  name  was  wholly  omitted  in  the  decree  and  subse- 
quent proceedings,  and  her  portion  was  set  off  and  assigned  to  the  husband. 
This  decree  was  never  reversed  or  set  aside,  and  subsequently  the  land  was 
sold  on  execution  against  the  husband,  and  on  bill  filed  by  the  wife's  only 
heir  to  set  aside  the  sale  as  a  cloud  on  her  title,  it  was  held,  that  the  decree 
of  partition,  although  erroneous,  was  not  void,  and  passed  the  title  to  the 
husband,  and  that  the  land  was  subject  to  sale  on  the  execution. 
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Appeal  from  the  Circuit  Court  of  Williamson  county ;  the 
Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Mr.  George  W.  Young,  for  the  appellant. 

Mr.  A.  D.  Duff,  and  Mr.  J.  W.  Burton,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  remove  a  cloud  from  a  title.  Appellee 
claims  under  a  judgment  and  execution  against  Patrick  Lang, 
and  a  sale  thereunder,  and  there  is  no  question  of  the  suffi- 
ciency of  his  title,  if  there  was  a  title  in  Lang  which  might 
have  been  sold  for  the  payment  of  his  debts.  Appellant  is 
the  only  daughter  and  heir  at  law  of  Patrick  Lang,  and  his 
wife,  Sarah  Lang,  and  she  claims  as  heir  at  law  of  her 
mother,  said  Sarah,  who  is  now  deceased.    • 

In  April,  1852,  Patrick  and  Sarah  Lang  commenced  a  suit 
for  assignment  of  dower  and  for  partition,  against  the  widow 
and  heirs  at  law  of  one  Aikman,  theretofore  deceased,  by  tiling 
their  joint  petition  therefor  in  the  circuit  court  of  Williamson 
county,  alleging  therein  that  Sarah  Lang  was  a  daughter  of 
said  Aikman.  Such  proceedings  were  thereupon  then  had 
that  the  court  decreed  that  dower  be  assigned  out  of,  and 
partition  be  made  of,  the  lands  whereof  said  Aikman  died 
seized ;  but  the  name  of  said  Sarah  is  wholly  omitted  in  this 
decree,  and,  instead  thereof,  an  interest  is  directed  to  be 
assigned  and  set  apart  to  her  said  husband,  Patrick  Lang,  as 
one  of  the  heirs  at  law  of  said  Aikman.  This  was  followed 
by  a  report  of  commissioners,  approved  by  the  Williamson 
county  circuit  court  at  its  August  term,  1852,  setting  apart 
certain  lands,  including  that,  here  in  controversy,  to  said 
Patrick  Lang.  No  appeal  was  ever  taken  from  those  orders 
or  decrees,  nor  was  any  writ  of  error  ever  prosecuted  thereon. 

The  court  having  jurisdiction  over  the  persons  of  the 
parties  and  of  the  subject  matter,  these  orders  or  decrees, 
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although  erroneous,  were  not  void.  They  were  binding  until 
reversed.  That  an  order  or  decree  in  partition  is  as  binding 
as  any  other  judgment  or  decree,  follows,  from  necessity, 
from  the  fact  that  they  have  the  force  and  effect  of  judg- 
ments and  decrees,  and  no  authority  can  be  necessary  to 
establish  so  obvious  and  familiar  a  proposition.  Whether 
Sarah  Lang  would  have  been  barred  by  limitation  against 
suing  out  a  writ  of  error  before  1861,  is  unnecessary  to  in- 
quire. From  that  time  forth,  on  the  authority  of  previous 
decisions  of  this  court,  the  statute  would  clearly  have  run 
against  her.  But  this,  even,  is  scarcely  a  pertinent  question, 
for  no  writ  of  error  has  ever  been  sued  out,  or  is  proposed  to 
be  sued  out,  to  review  the  partition  proceedings. 

The  claim  that  there  was  fraud  is  not  sustained,  either  by 
allegations  or  proofs.  Every  one  is  charged  with  knowing 
all  the  steps  taken  in  a  case  or  proceeding  which  he  or  she, 
either  singly,  or  jointly  with  others,  commences.  Undoubt- 
edly it  might  be  shown  a  party's  name  was  used  without  his 
or  her  knowledge  or  authority ;  but  that  is  not  charged  here, 
nor  are  any  specific  fraudulent  acts  charged  whereby  the  said 
Sarah  was  authorized  to  use  less  than  ordinary  caution  for 
the  protection  of  her  rights. 

It  may  be,  in  some  respects,  the  case  is  a  hard  one  upon 
the  rights  of  appellant,  but  it  must  also  be  borne  in  mind 
other  rights,  besides  hers,  are  involved.  For  thirty  years 
Patrick  Lang  was  suffered  to  be  held  out  to  the  world,  by  the 
decree  of  a  court  of  competent  jurisdiction,  as  the  owner  of 
this  property,  and  upon  the  faith  of  that,  it  is  but  reasonable 
to  presume,  he  obtained  a  credit  which  he  would  not  other- 
wise have  had.  There  was  a  remedy  for  appellant,  but  it 
was  never  sought,  and  the  time  to  resort  to  it  has  long  since 
passed  by. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Milton  M.  Ford 

v. 
Eichard  Marcall. 

Filed  at  Ottawa  June  16,  1883 

i 

1.  Judgment  lien — how  created  after  failure  to  sue  out  execution 
within  a  year.  A  judgment  ceases  to  be  a  iien  on  real  estate  if  execution  is 
not  issued  thereon  within  one  year  from  its  date,  in  which  case  the  execution 
may  be  sued  out  within  seven  years  from  the  date  of  the  judgment,  and  it 
then  becomes  a  lien  on  the  real  estate  of  the  debtor  from  its  delivery  to  the 
sheriff  or  other  proper  officer;  but  if  he  has  conveyed  the  same,  and  his  deed 
is  recorded  before  such  execution  is  placed  in  the  hands  of  the  officer,  no 
lien  will  attach,  and  no  title  will  pass  by  a  levy  and  sale. 

2.  Notice  by  possession— possession  by  a  grantor,  as  notice  of  his 
equitable  rights.  Where  A,  the  owner  of  land,  conveyed  the  same  to  B, 
without  any  consideration,  to  be  held  in  trust,  and  B  conveyed  the  same  in 
like  manner  to  C,  merely  to  enable  him  to  sell  for  the  benefit  of  A,  who 
remained  all  the  time  in  the  actual  possession  of  the  premises,  it  was  held, 
that  the  possession  of  A  was  notice  to  a  judgment  creditor  of  C  of  A's  equi- 
table title,  and  that  such  creditor  having  such  notice  acquired  no  title  by  a 
levy  and  sale  of  the  premises  on  execution  against  C,  he  not  being  an  inno- 
cent purchaser  entitled  to  the  protection  of  the  law. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  H.  Bigelow,  for  the  appellant : 

This  case  presents  the  question,  whether,  in  the  absence 
of  any  fraud,  the  retention  of  possession  of  real  estate  by  a 
grantor  is  sufficient,  of  itself,  to  overcome  the  Statute  of 
Frauds  relating  to  the  creation  of  trusts.  Eev.  Stat.  1845, 
chap.  44,  sec.  4;  Rev.  Stat.  1874,  chap.  58,  sec.  9. 

In  this  case  appellee's  grantor  did  no  affirmative  act  what- 
ever to  evidence  a  trust,  even  if  it  be  conceded  that  the  re- 
quirements of  the  statute  could  be  obviated  in  that  way,  (a 
principle  never  held  by  any  court,  that  I  am  aware  of.)  She 
simply  omitted  to  do  what  the  law  required  of  her,  viz.,  to 
surrender  possession  to  her  first  grantee,  Susan  A.  Bonham, 
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or  to  Susan's  grantee,  Kobinson,  and  this  omission  is  made 
the  basis  of  a  decree  in  favor  of  her  subsequent  grantee,  but 
it  is  not  sufficient  to  sustain  it.  Perry  v.  McHenry,  13  111. 
227. 

The  Statute  of  Frauds  is  the  plain  law  of  the  land,  neces- 
sary for  the  protection  of  property  and  the  prevention  of 
perjury,  and  it  is  the  duty  of  the  courts  to  enforce  it,  notwith- 
standing it  may  work  occasional  hardship.  Hite  v.  Wells, 
17  111.  88. 

No  parol  agreement  made  at  the  time  of  or  subsequent  to 
a  conveyance,  will,  in  the  absence  of  fraud,  take  a  case  out 
of  the  statute.  Rogers  v.  Simmons,  55  111.  76 ;  Walter  v. 
Klock,  id.  362. 

It  is  not  pretended  that  the  alleged  trust  is  a  resulting 
trust,  or  one  created  "by  construction,  implication  or  opera- 
tion of  law, "  hence  it  must  be,  as  the  court  below  found  it, 
an  express  trust,  and  so  clearly  within  the  statute.  Lantry 
et  al.  v.  Lantry,  51  111.  458. 

Mr.  C.  C.  Wilson,  for  the  appellee : 

Actual  possession  charges  purchasers  with  notice  of  the 
rights  of  the  person  in  possession.  Davidson  v.  Porter,  57 
111.  300;  Biggs  v.  Henneberry,  58  id.  134;  Illinois  Central 
R.  R.  Co.  v.  McCullough,  59  id.  166;  Flint  v.  Lewis,  61  id. 
299 ;  Smith  v.  Heirs  of  Jackson,  76  id.  254 ;  Strong  et  al.  v. 
Shea  et  al.  83  id.  578. 

Actual  occupancy  of  premises  is  notice  equal  to  the  record 
of  a  deed.     Coari  v.  Olsm,  91  111.  273. 

When  the  grantor  of  real  estate  remains  in  possession, 
all  persons  acquiring  title  from  the  grantee  are  chargeable 
with  notice  of  all  the  claims  of  the  grantor.  White  et  al.  v. 
White  et  al.  89  111.  460. 

The  rule  of  caveat  emptor  applies  to  the  sale  of  lands  and 
all  judicial  sales.  England  v.  Clark,  4  Scam.  486  ;  Walbridge 
v.  Day  et  al.  31  111.  380. 
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George  Robinson  was  simply  the  agent  of  Elizabeth  Bon- 
ham  to  sell  the  land  for  her,  and  the  appellant  had  full  notice 
of  that  fact,  and  therefore  had  no  right  to  levy  on  and  sell 
said  land  to  pay  the  debt  of  such  agent.  Trustees  of  Schools 
v.  McCormack  Bros.  41  111.  323.  . 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Both  parties  claim  the  title  to  the  land  in  controversy  that 
was  in  Elizabeth  Bonham.  Complainant,  Richard  Marcall, 
deraigns  the  title  he  insists  is  paramount,  directly  from  her 
through  certain  mesne  conveyances,  and  defendant,  Milton 
M.  Ford,  claims  title  by  virtue  of  an  execution  sale  of  the 
land  as  the  property  of  George  Robinson,  in  whom  he  alleges 
the  title  was  by  virtue  of  mesne  conveyances  from  the  origi- 
nal owner.  This  bill  was  brought  to  set  aside  the  sheriff's 
deed  as  a  cloud  upon  complainant's  title.  The  circuit  court 
decreed  relief  according  to  the  prayer  of  the  bill,  and  defend- 
ant brings  the  case  to  this  court  on  appeal. 

The  only  evidence  contained  in  the  record  is  that  recited 
in  the  decree  of  the  court,  from  which  it  appears  that  on  the 
10th  day  of  December,  1872,  Elizabeth  Bonham  conveyed 
the  land  to  Susan  A.  Bonham,  and  on  the  1st  day  of  Octo- 
ber, 1873,  Susan  A.  Bonham  conveyed  the  same  land  to 
George  Robinson.  Both  deeds  were  made  without  consid- 
eration, and  were  simply  intended  to  place  the  title  in  the 
grantees  for  the  purpose  of  sale,  for  the  accommodation  of 
the  grantor.  Neither  grantee  ever  claimed  more  than  to  hold 
the  legal  title  in  trust  for  the  grantor,  and  to  be  reconveyed 
to  her  at  any  time,  on  request.  The  grantor  all  the  time 
retained  the  possession  of  the  land.  Afterwards,  Robinson 
conveyed  the  property  to  Hamlet  G.  Bonham.  This  deed  is 
dated  February  21,  1874.  Hamlet  G.  Bonham  then  made  a 
declaration  of  trust,  dated  March  26,  1875,  stating  on  what 
terms  he  held  the  title  for  Elizabeth  Bonham.     That  declara- 
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tion  of  trust  was  recorded  in  the  recorder's  office  in  the  county 
where  the  land  is  situated.  On  the  11th  day  of  February, 
1874,  Swan  Swanson  and  Christian  Johnson,  administrators, 
recovered  a  judgment  against  George  Eobinson.  It  is  under 
a  sheriff's  sale  on  an  execution  issued  on  that  judgment  that 
defendant  claims  the  land  that  is  the  subject  of  this  litigation. 
It  does  not  appear  when  the  sheriff's  sale  was  in  fact  made, 
but  the  sheriff's  deed  bears  date  March  2,  1878.  Defendant, 
however,  states,  in  his  answer,  execution  issued  on  the  judg- 
ment July  29,  1876;  that  on  the  31st  of  August,  thereafter, 
the  sheriff  levied  it  on  the  land  in  question,  and  on  the 
25th  of  November,  of  the  same  year,  sold  it  to  defendant 
for  $350. 

There  is  a  technical  ground  on  which  the  decree  of  the 
circuit  court  may  be  affirmed.  It  does  not  appear,  from  any 
evidence  in  the  record,  that  any  execution  was  issued  on  the 
judgment  under  which  the  land  was  sold,  within  one  year 
from  the  time  it  is  alleged  the  judgment  became  a  lien  on  the 
land  in  the  hands  of  Eobinson.  The  statute  declares,  "when 
an  execution  is  not  issued  on  a  judgment  within  one  year 
from  the  time  the  same  became  a  lien,  it  shall  thereafter 
cease  to  be  a  lien,  but  execution  may  issue  on  such  judg- 
ment at  any  time  within  seven  years,  and  shall  become  a  lien 
on  such  real  estate  from  the  time  it  shall  be  delivered  to  the 
sheriff  or  other  proper  officer  to  be  executed."  It  will  be 
observed  that  Eobinson  conveyed  the  property  to  Hamlet  G. 
Bonham  on  the  21st  day  of  February,  1874,  and  that  was  ten 
days  after  it  was  claimed  the  judgment  became  a  lien  on  it. 
As  before  remarked,  it  does  not  appear  from  any  evidence 
when  the  first  execution  was  issued  on  the  judgment,  but  if 
defendant's  answer  may  be  taken  as  evidence  against  him,  no 
mention  is  made  of  any  execution  as  having  been  issued  on 
the  judgment  until  July  29, 1876.  .That  was  more  than  a  year 
after  Eobinson  had  conveyed  the  land  to  Hamlet  G.  Bonham, 
and  more  than  a  year  after  it  is  alleged  it  became  a  lien  on 


140  Ford  v.  Marcall.  [June 

Opinion  of  the  Court. 

the  property  in  the  hands  of  Bobinson,  and  hence  the  judg- 
ment had  ceased  to  be  a  lien,  and  the  subsequent  sale  passed 
no  title  to  the  purchaser  at  the  execution  sale,  as  against  the 
subsequent  grantee. 

There  is  another  ground  upon  which  the  decree  may  be 
affirmed,  which  is,  perhaps,  more  satisfactory.  The  law  is, 
as  this  court  has  declared  in  White  v.  White,  89  111.  460, 
that  when  the  grantor  of  real  estate  remains  in  possession, 
all  persons  acquiring  title  from  the  grantee  are  chargeable 
with  notice  of  all  the  claims  of  the  grantor.  In  this  case 
it  appears,  from  the  evidence  preserved  in  the  decree,  that 
Elizabeth  Bonham  and  complainant  have  been  in  the  full, 
complete,  open  and  notorious  possession  of  the  premises,  by 
themselves  and  tenants,  cultivating  and  occupying  the  same 
since  before  the  making  of  the  deed  to  Susan  A.  Bonham. 
That  was  notice  to  defendant,  before  he  purchased  the  land 
at  execution  sale,  of  the  equitable  rights  of  the  parties  in 
possession.  Besides  that,  he  was  notified,  long  before  the 
sheriff's  sale,  that  Bobinson  had  not  then,  and  never  had,  any 
interest  in  the  land,  and  that  he  only  held  the  legal  title  for 
the  benefit  of  Elizabeth  Bonham,  the  real  owner.  Defendant 
is  in  no  sense  an  innocent  purchaser, — certainly  not  in  that 
sense  that  he  can  claim  the  protection  of  the  law.  The  doc- 
trine of  express  trust  insisted  upon  has  no  application  to  the 
facts  of  this  case,  and  need  not  be  discussed. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Henry  Brand  et  al. 

v. 

William  F.  Henderson  et  al. 

Filed  at  Springfield  June  14,  1883. 

1.  Evidence  in  explanation  of  contract — prior  conversations,  etc., — 
as,  in  case  of  an  alleged  gambling  contract.  In  an  action  to  recover  the 
price  of  wheat  bought  by  the  plaintiff,  as  factor,  for  the  defendant,  for  future 
delivery,  where  the  defence  was  that  the  transaction  was  a  gambling  contract, 
no  delivery  being  intended,  but  only  an  adjustment  of  differences  in  price, 
it  was  held,  error  to  refuse  to  let  the  defendant  testify  as  to  conversations 
had  by  him  with  the  plaintiff  before  the  orders  for  the  purchases  were  actually 
given,  as  throwing  light  upon  the  nature  of  the  contract,  it  not  being  the  last 
words  spoken  that  in  all  cases  give  character  to  the  transaction. 

2.  A  verbal  contract  may  be  explained  by  facts,  circumstances  or  conver- 
sations which  shed  light  upon  the  meaning  of  its  words.  In  such  case  it  is 
proper  to  ascertain  such  extrinsic  facts  as  the  parties  may  have  had  in  view  at 
the  time  the  contract  was  made,  in  order  to  obtain  the  true  meaning  of  its 
words. 

3.  So  where  a  defendant  in  such  case  had  given  his  broker  an  order  to 
buy  for  him  a  lot  of  grain  for  future  delivery,  to  be  purchased  on  the  board 
of  trade,  the  transaction  being  alleged  to  be  a  gambling  contract,  it  was  held, 
to  be  error  to  refuse  to  let  the  defendant,  when  sued  on  his  alleged  purchase, 
answer  the  question  as  to  what  was  said  at  the  time  the  order  was  given  about 
how  the  deal  was  to  be  settled. 

4.  Principal  and  agent — liability  of  the  former  to  the  latter  on  pur- 
chases made— as,  in  case  of  a  commission  merchant  buying  grain  for 
another.  Where  an  agent  or  commission  merchant  purchases  grain  for  his 
principal  on  his  order  to  do  so,  he  can  only  recover  of  the  latter  his  commis- 
sions, unless  he  has  actually  paid  for  the  grain,  or  the  loss  legally  sustained 
by  the  seller,  in  which  event  he  may  also  recover  what  he  has  thus  been 
required  to  pay.  It  is  not  sufficient  that  the  agent  purchasing  may  be  legally 
liable,  but  he  must  have  sustained  damage  by  actual  payment. 

5.  Pleading  and  evidence — recovery  under  the  common  counts.  No 
recovery  can  be  had  upon  an  executory  contract  under  the  common  counts. 
Where  goods  sold  have  not  been  delivered  and  accepted,  no  recovery  can 
be  had  for  the  price,  even  under  the  count  for  goods  bargained  and  sold, 
unless  it  appears  there  has  been  a  complete  sale,  and  the  property  in  the 
goods  had  been  vested  in  the  defendant  by  the  sale, .and  an  actual  acceptance 
by  him. 
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6.  It  is  only  when  the  contract  has  been  fully  performed,  and  nothing 
remains  to  be  done  but  the  payment  of  the  money,  that  the  common  counts 
are  applicable.  If  the  purchaser  refuses  to  accept  the  goods  when  tendered, 
or  offered  to  be  delivered,  the  contract  must  be  specially  set  out  in  the 
declaration. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ver- 
milion county;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Mr.  F.  Bookwalter,  and  Mr.  J.  W.  Jones,  for  the  appel- 
lants. 

Messrs.  Mann,  Calhoun  &  Frazier,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

W.  F.  Henderson  &  Co.  were  grain  factors,  residing  at 
Danville,  in  this  State.  They  ostensibly  bought  and  sold 
grain  on  the  board  of  trade  at  Toledo,  and  for  parties  residing 
at  Danville  and  vicinity.  They  dealt  through  other  factors, 
or  commission  men,  in  Toledo,  who  were  members  of  that 
board.  In  the  latter  part  of  November,  and  early  part  of 
December,  1880,  they  received  orders  from  Brand  &  Head, 
the  defendants,  to  buy  for  them  20,000  bushels  of  No.  2  red 
wheat,  to  be  delivered  to  them  at  Toledo,  at  any  time  during 
the  month  of  January  following,  and  immediately  gave  orders 
to  their  correspondents  at  Toledo  to  buy  accordingly.  There 
is  evidence  in  this  record  tending  to  show  that  at  the  time 
this  wheat  was  ordered  it  was  understood  by  Brand  &  Head 
that  the  wheat  was  never  to  be  delivered  to  them,  but  that 
the  difference  between  the  market  price  at  Toledo  at  the  time 
of  such  contract  of  purchase,  and  the  market  price  at  the 
time  limited  in  January,  was  only  to  be  settled  and  paid  by 
the  one  to  the  other,  as  the  profit  or  loss  should  be, — and 
there  is  some  evidence  tending  to  show  that  Henderson  &  Co. 
so  understood  the  proposed  transactions  when  they  received 
the  orders  of  their  principals,  and  there  are  proofs  strongly 
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contradicting  this  latter  proposition.  Wheat  of  that  grade 
declined,  so  that  in  January  the  price  was  less  than  the 
market  price  when  the  orders  were  given.  By  arrangement 
between  the  parties  on  December  9,  1880,  after  the  orders  to 
buy  were  given,  it  was  agreed  in  writing  that  the  wheat  should 
not  be  delivered,  but  that  the  loss  on  the  deal  should  be  paid 
to  Henderson  &  Co.  on  January  31,  1881,  together  with  one- 
half  cent  per  bushel  for  commissions. 

The  matter  ran  along,  and  Brand  &  Head  finally  refused 
to  settle  the  losses.  Thereupon,  Henderson  &  Co.  made  ar- 
rangements in  Toledo  with  their  correspondents  to  draw  upon 
them  for  the  sum  of  $21,000,  and  to  send  the  draft,  with 
warehouse  receipts  attached  for  20,000  bushels,  to  the  First 
National  Bank  at  Danville,  with  directions  to  deliver  the 
receipts  upon  payment  of  the  draft.  Henderson  &  Co.  not 
having  the  money,  made  arrangements  with  the  bank  to  loan 
them  the  warehouse  receipts,  upon  giving  indemnity  to  the 
bank  for  their  return  if  they  did  not  procure  the  money 
therefor.  Thereupon  they  took  the  warehouse  receipts  so 
loaned  to  them  and  tendered  them  to  Brand  &  Head,  the 
defendants,  and  demanded  the  payment  therefor  of  the  sum 
of  $21,000.  Brand  &  Head  refused  to  accept  the  same,  or 
to  pay  therefor.  Henderson  &  Co.  then  returned  the  receipts 
to  the  First  National  Bank,  and  the  same  were  returned  to 
the  bank  in  Toledo. 

There  is  evidence  tending  to  show  that  the  warehouse  re- 
ceipts were  borrowed  for  the  purpose,  of  the  bank  in  Toledo, 
and  that  thus  even  the  commission  men  in  Toledo  did  not 
own  them.  There  is  no  proof  that  Henderson  &  Co.  ever 
owned  these  warehouse  receipts,  other  than  the  fact  of  bor- 
rowing the  same,  nor  is  there  any  evidence  tending  to  show 
that  any  wheat  was  ever,  in  any  other  way,  delivered  to  them, 
or  that  any  wheat  or  warehouse  receipts  were  ever  paid  for 
by  them  in  fulfillment  of  this  contract,  or  by  reason  thereof. 
There  is  no  evidence  tending  to  show  that  Henderson  &  Co. 
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ever  paid  anything  to  any  one  on  account  of  such  supposed 
contract  of  purchase,  or  that  they  ever  lost  anything  by  rea- 
son thereof,  in  any  mode  whatever. 

This  is  an  action  in  assumpsit  by  Henderson  &  Co.  against 
Brand  &  Head.  They  filed  a  declaration  containing  only  the 
common  counts.  The  defendants  pleaded  the  general  issue, 
and  gave  notice  thereunder  that  they  would  give  in  evidence, 
and  insist  upon  the  trial,  that  the  supposed  cause  of  action 
against  them  was  for  losses  incurred  in  dealings  in  options ; 
that  the  intention  and  understanding  of  both  parties,  plaintiff 
and  defendant,  was  that  no  wheat,  in  fact,  was  to  be  deliv- 
ered, and  that  differences  in  the  rise  and  fall  in  the  market 
were  to  be  settled  and  paid,  the  one  to  the  other,  as  the  case 
might  be,  and  that  such  contract  was  a  gambling  contract, 
and  in  violation  of  the  statute,  and  was  void.  On  trial  of 
this  issue  the  verdict  was  for  plaintiffs  for  $1365,  and  judg- 
ment was  entered  upon  the  verdict.  That  judgment  was 
affirmed  in  the  Appellate  Court,  and  defendants  appeal  to 
this  court. 

We  have  no  power  on  this  appeal  to  review  the  findings  of 
fact,  but  in  order  to  decide  the  questions  of  law  presented  to 
us,  it  is  necessary  that  we  should  look  into  the  issues,  and 
also  the  evidence,  so  far  as  to  ascertain  what  it  tends  to 
prove. 

We  think  it  was  error  to  refuse  to  let  the  defendants  testify 
as  to  conversations  held  between  the  defendants  and  plaintiffs 
before  the  orders  in  question  were  actually  given,  which  may 
have  led  up  to  these  orders,  and  which  may  have  shed  light 
upon  the  character  of  the  transactions.  .  The  plaintiffs  testi- 
fied that  one  of  the  defendants  came  in  and  said:  "Buy  for 
me  10,000  bushels  more  January  wheat."  It  would  seem 
that  some  previous  understanding  was  had  between  the  par- 
ties in  regard  to  such  transactions.  It  was  certainly  permis- 
sible to  prove  any  previous  conversations  tending  to  explain 
what  was  meant  by  such  order.     "The  affairs  of  men  consist 
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of  a  complication  of  circumstances  so  intimately  interwoven 
as  to  be  hardly  separable  from  each  other.  Each  owes  its 
birth  to  some  preceding  circumstance,  and  in  its  turn  becomes 
the  prolific  parent  of  others,  and  each,  during  its  existence, 
has  its  inseparable  attributes,  and  its  kindred  facts  materi- 
ally affecting  its  character,  and  essential  to  be  known  in  order 
to  a  right  understanding  of  its  nature.  These  surrounding 
circumstances  constituting  part  of  the  res  gestae,  may  always 
be  shown  to  a  jury  along  with  the  principal  fact."  (1  Green- 
leaf's  Evidence,  sec.  108.)  It  is  not  alone  the  last  words 
spoken  or  written  that  in  all  cases  give  character  to  a  trans- 
action. A  promissory  note  containing  usurious  interest,  or 
made  upon  a  fraudulent  consideration,  or  for  a  gambling 
debt,  may  be  explained,  or  even  contradicted,  by  showing 
previous  facts  out  of  which  it  grew.  (Hewitt  v.  Dement,  57 
111.  500  ;  1  Greenleaf's  Evidence,  sec.  284,  and  note.)  Why, 
then,  may  not  a  verbal  contract,  alleged  to  be  a  gambling 
contract,  be  explained  by  facts,  circumstances  or  conversa- 
tions, which  shed  light  upon  the  meaning  of  its  words  ?  It 
is,  in  such  case,  proper  to  ascertain  such  extrinsic  facts  as 
the  parties  may  have  had  in  view  at  the  time  the  order  for 
the  contract  was  made,  in  order  to  obtain  the  true  meaning 
of  its  words.  (Doyle  v.  Teas,  4  Scam.  202.)  It  is  clear  that 
the  court  erred  in  refusing  to  let  one  of  the  defendants  answer 
the  question  as  to  what  was  said  at  the  time  the  order  was 
given  about  how  the  deal  was  to  be  settled. 

But  the  error  that  goes  to  the  basis  of  the  action  is  that 
involved  in  the  first  instruction  given  for  the  plaintiff.  It  is 
as  follows : 

"If  the  plaintiffs,  at  the  request  of  the  defendants,  or  either 
of  them,  bought  for  defendants,  in  Toledo,  20,000  bushels  of 
wheat  at  the  then  market  price,  to  be  actually  delivered  in 
January,  1881,  at  Toledo,  Ohio,  and  became  responsible  to 
the  seller  for  the  same,  and  in  January,  1881,  were  ready  to 
10—107  III. 
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deliver  the  wheat ;  or  if  the  defendants,  or  either  of  them, 
requested  said  plaintiffs  to  carry  said  wheat  beyond  January, 
and  plaintiffs  did  so,  and  afterwards,  in  March,  tendered  to 
defendants,  or  either  of  them,  ivarehouse  receipts  of  Toledo 
warehouses  for  20,000  bushels  of  wheat  of  the  same  quality 
so  ordered  bought  by  the  defendants,  and  defendants  refused 
to  accept  said  receipts,  on  the  ground  they  did  not  mean  to 
pay  for  the  wheat,  then  the  plaintiffs  are  entitled  to  recover 
of  the  defendants  the  difference  between  the  price  at  which 
said  wheat  was  bought  and  the  market  price  in  Toledo  of  the 
wheat  on  the  day  it  was  so  tendered. " 

The  instruction  rests  on  the  hypothesis  that  plaintiffs  were 
acting  as  the  agents  of  defendants.  The  record  fully  sus- 
tains the  assumption  of  this  hypothesis.  The  jury  are  told 
that  if  the  plaintiffs  bought  as  such  agents,  and  became 
responsible  to  the  seller  for  the  price  of  the  wheat,  plaintiffs, 
without  proving  that  they  ever  paid  one  cent  for  the  same, 
might  recover  the  difference  between  the  purchase  price  and 
the  market  price  on  the  day  of  tender.  Such  is  not  the  law. 
All  that  the  agent  is  entitled  to  recover  is  his  commissions, 
unless  he  shall  receive  an  actual  damage  by  the  default  of 
the  principal.  If  the  agent  not  only  became  legally  liable, 
but  actually  paid  for  the  wheat  so  purchased  by  him,  or  at 
least  paid  for  the  loss  legally  incurred  by  the  seller,  then  he 
may  recover  of  his  principal  such  amount.  The  agent  can 
not  make  a  profit  out  of  his  principal..  He  can  recover 
nothing  but  his  commissions  until  he  has  paid  something. 

The  plaintiffs,  under  this  instruction,  need  not  show  that 
they  have  lost  a  dime  under  this  contract.  Why,  then, 
should  they  recover  this  large  sum  ?  All  know  that  it  is  a 
fundamental  rule  that  a  party  can  not  recover  more  than  a 
compensation  equal  to  his  loss  by  any  injury  he  may  have 
sustained,  except  where  punitive  damages  are  permitted. 
The  plaintiffs  may,  upon  the  hypothesis  assumed,  have  a 
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complete  defence  to  any  action  by  the  seller.  If  judgment 
were  obtained  against  the  plaintiffs  by  the  seller,  they  may 
never  pay  it.  They  must  first  pay,  as  a  guarantor  of  a  note 
must  first  pay  before  he  has  a  cause  of  action  against  his 
principal.  Should  defendants  pay  this  judgment,  and  the 
plaintiffs  fail  to  pay  the  seller  of  the  wheat  at  Toledo,  the 
seller  may  choose  to  sue  and  collect  his  damages  of  these 
defendants,  who  are  the  principals,  and  these  defendants 
would  then  pay  the  claim  twice,  if  this  judgment  should 
stand  and  be  enforced. 

A  recovery  on  the  case  stated  in  the  instruction  was  not 
admissible  under  the  common  counts.  The  contract  between 
the  plaintiffs  and  defendants  was  never  performed.  It  was 
entirely  executory.  The  title  to  the  wheat  never  vested  in  the 
defendants.  In  the  case  stated  in  the  instruction  no  money 
was  paid  o«ut  by  plaintiffs  for  use  of  defendants.  There  is 
no  count  for  goods  bargained,  sold,  and  offered,  but  not  re- 
ceived. For  such  a  cause  of  action  the  count  must  be  special. 
"If  there  has  been  no  delivery  of  the  goods,  even  the  count 
for  goods  bargained  and  sold,  (not  showing  a  deliveiy,)  can 
not  be  maintained,  unless  it  appears  that  there  has  been  a 
-complete  sale,  and  the  property  in  the  goods  had  become 
vested  in  the  defendant  by  such  sale,  and  an  actual  accept- 
ance of  the  commodity  by  the  defendant. "  (1  Chitty's  Plead- 
ing, 347;  Seckel  v.  Scott,  66  111.  106.)  A  tender  of  goods, 
or  offer  to  deliver  the  same,  is  not  sufficient,  under  such  cir- 
cumstances. The  contract  must  be  specially  set  out,  and 
the  damages  can  not  be  recovered  under  the  common  counts. 
(Outwater  v.  Dodge,  7  Conn.  87.)  Where  suit  is  for  the  re- 
covery of  damages  for  breach  of  contract,  the  count  must  be 
special.  If  he  recovers,  it  is  for  the  damages  he  has  sus- 
tained by  the  breach  of  the  contract.  (Burnham  v.  Roberts, 
70  111.  24.)  It  is  only  where  the  contract  has  been  fully  per- 
formed, and  nothing  remains  to  be  done  but  the  payment  of 
the  money,  that  the  common  counts  are  applicable.     (Throop 
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v.  Sherwood,  4  Gilm.  92.)  "In  such  a  case  as  this  the  decla- 
ration should  be  framed  specially  on  a  contract  for  not  ac- 
cepting the  goods,  or  for  refusing  to  complete  the  bargain. " 
1  Chitty's  Pleading,  *347,  note. 

For  these  reasons  the  judgment  of  the  Appellate  Court  will 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.  *■ 

Judgment  reversed. 


D.  W.  Norris 
v. 

Nelson  Eogers. 

Filed  at  Ottawa  June  16,  1883. 

Partnership — contract  construed  as  to  rights  of  parties  on  dissolution. 
A  and  B  entered  into  a  co-partnership,  the  former  to  furnish  $1000,  and  the 
latter,  as  his  capital,  his  patent  for  the  manufacture  and  sale  of  "incased 
glass  vessels,"  the  articles  of  co-partnership  providing  that  the  profits  of  the 
business,  and  the  proceeds  arising  from  either  the  sale  or  leasing  of  any  ter- 
ritory, should  be  equally  divided  between  them,  either  one  of  the  partners 
having  the  right  to  sell  or  lease,  and  that  the  partnership  might  be  dissolved 
by  either,  on  givirjg  notice  thereof,  at  any  times  The  contract  also  provided 
that  a  division  of  the  assets  should  be  had  in  case  of  a  dissolution  "without 
a  sale  of  the  business,"  in  which  event  each  partner  was  to  take  back  what  he 
put  into  the  business.  Prior  to  the  dissolution  of  the  firm  and  notice  thereof, 
B,  the  patentee,  granted  to  C  the  exclusive  right  to  manufacture  and  sell 
wares  under  the  patent,  and  all  re-issues  of  the  same,  for  the  entire  term  it 
might  run,  reserving  a  certain  royalty  or  license  fee  on  all  wares  manufac- 
tured and  sold  by  C:  Held,  that  as  the  transfer  of  the  exclusive  right  under 
the  patent  to  C  was  the  same  as  a  sale,  and  was  made  prior  to  the  dissolu- 
tion, A  was  entitled  to  one-half  of  the  royalty  or  license  fees  thereafter  to 
be  paid  by  C  to  B,  and  that  if  it  was  a  mere  leasing  to  C  the  same  result 
would  follow. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Kane  county ;   the  Hon.  Charles  Kellum,  Judge,  presiding. 
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Mr.  L.  Hill,  and  Mr.  Adlai  T.  Ewing,  for  the  appellant. 

Mr.  Frank  Crosby,  and  Mr.  J.  W.  Banstead,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Complainant,  Nelson  Eogers,  hy  his  bill  represents  that  on 
the  13th  day  of  October,  1S77,  a  co-partnership  was  formed 
between  himself  and  defendant,  D.  W.  Norris,  for  the  pur- 
pose of  manufacturing  and  selling  "incased  glass  vessels," 
covered  by  letters  patent  issued  to  defendant,  and  selling 
territorial  rights  under  such  letters,  and  for  doing  such  other 
acts  as  might  be  necessary  for  the  successful  prosecution  of 
such  business,  to  which  partnership  complainant  was  to,  and 
did,  furnish  as  his  share  of  the  capital,  $1000,  and  defendant 
furnished  as  his  share  of  the  capital,  the  use  of  the  letters 
patent  so  issued  to  him.  The  partnership  contract  was 
reduced  to  writing,  and  signed  by  the  respective  parties. 
Afterwards,  on  the  6th  day  of  June,  1879,  explanatory  or 
supplementary  articles  of  co-partnership  were  entered  into, 
and  signed  by  the  partners.  The  agreement,  and  the  partner- 
ship formed  by  it,  were  to  continue  so  long  as  the  same  should 
be  mutually  desirable.  Some  business  was  done  by  the  firm, 
but  the  extent  and  kind  is  not  set  forth  in  the  bill.  Barring 
the  single  transaction  out  of  which  this  litigation  springs,  in 
regard  to  the  business  transacted  by  the  firm  there  is  now 
no  contention  between  the  partners.  During  the  existence  of 
the  firm,  a  one-fourth  interest  in  the  patent  was  sold  to  Mr. 
Burgess,  and  afterwards,  on  the  23d  day  of  June,  1879, 
Norris  and  Burgess,  jointly,  sold  to  the  firm  of  Biessner 
&  Co.,  the  exclusive  right  to  manufacture  and  sell  wares 
under  the  letters  patent,  and  the  re-issues  thereof,  named 
and  provided  for  in  the  original  and  supplementary  agree- 
ments, in  consideration  of  which  grant  Kiessner  &  Co.  agreed 
to  pay  Norris,  or  his  legal  representatives,  certain  licenses, 
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fees,  or  royalties,  upon  all  "incased  glass  vessels"  manufac- 
tured and  sold  by  them  under  the  patent.  The  assignees,  or 
grantees,  or  licensees,  whatever  they  may  be  called,  of  the 
patent,  were  to  make  reports  of  the  goods  manufactured  by 
them  under  the  letters  patent,  at  the  end  of  every  quarter, 
on  and  after  the  1st  clay  of  September,  1879,  and  to  make, 
payment  for  vessels  manufactured  in  any  month  on  the  first 
day  of  the  next  succeeding  month.  Under  this  contract  the 
grantees  or  licensees  began  to  manufacture  and  sell  the  par- 
ticular wares  covered  by  the  patent,  and  paid  Norris  the 
royalties  for  vessels  manufactured  in  August  and  September, 
1879,  one-fourth  of  which  Norris  says  he  received  for  and 
paid  to  Burgess,  and  the  other  three-fourths  he  received  for 
the  use  of  the  firm  of  Norris  &  Eogers,  up  to  the  date  of  its 
dissolution.  Under  the  articles  of  co-partnership,  Norris 
claimed  the  right  to  and  did  give  notice  of  the  dissolution  of 
the  firm,  to  take  place  on  the  11th  day  of  September,  1879, 
and  thereafter  denied  the  right  of  complainant  to  participate 
in  or  receive  any  portion  of  the  royalties  to  become  due  from 
Eiessner  &  Co.,  under  the  contract  of  June  23,  1879.  There- 
upon complainant  filed  this  bill  to  obtain  an  accounting  of 
the  royalties  received  by  Norris  from  Eiessner  &  Co.  under 
his  contract  with  them,  and  to  determine  his  interest  in  that 
contract,  and  for  a  decree  that  three-eighths  of  all  future 
royalties  to  accrue  thereunder  shall  be  paid  directly  to  him. 
On  the  hearing  of  the  cause  the  court  adjusted  the  equities 
between  the  partners,  and  decreed  that  complainant,  under 
the  partnership  agreement,  was  entitled  to  an  interest  equal 
to  three-eighths  of  the  whole  amount  of  royalties  to  accrue 
under  the  contract  with  Eiessner  &  Co.  That  decree  was 
affirmed,  on  defendant's  appeal,  in  the  Appellate  Court,  and 
defendant  brings  the  case  to  this  court  on  his  further  appeal. 
It  will  be  seen,  on  examination,  that  by  the  express  terms 
of  the  original  contract  either  party  to  it  could  terminate  the 
partnership  whenever  he  chose  to  do  so.     Accordingly  defend- 
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ant  elected  to  declare  a  dissolution  of  the  firm  on  the  11th 
day  of  September,  1879,  and  gave  notice  to  that  effect.  The 
only  question  for  decision  is,  what  is  the  interest  of  each  part- 
ner in  the  contract  with  Kiessner  &  Co.  since  the  dissolution 
of  the  firm.  There  is  now  no  other  matter  in  dispute.  Of 
course  the  rights  of  the  partners  depend  on  the  construction 
that  shall  be  given  to  the  original  and  supplementary  agree- 
ments. The  profits  of  the  business,  by  the  provisions  of 
the  second  paragraph  of  the  original  agreement,  were  to  be 
equally  divided  between  the  partners.  The  fifth  paragraph 
of  the  contract  declares  the  proceeds  of  any  territory  under 
the  patent  that  may  be  either  sold  or  leased  by  the  firm,  shall 
be  divided  in  the  same  manner  as  gains  from  the  business  of 
the  firm, — that  is,  equally.  It  will  be  observed  these  provi- 
sions of  the  original  contract  are  in  no  manner  changed  by 
anything  contained  in  the  supplementary  contract.  The 
meaning  of  the  second  and  fifth  paragraphs  would  seem  to 
be  so  obvious  as  to  require  no  construction.  Indeed,  no 
construction  could  make  their  meaning  clearer.  The  profits 
arising  from  the  business,  and  the  proceeds  realized  from 
the  sale  or  leasing  of  any  territory  under  the  patent,  were 
all  to  be  divided  equally  between  the  partners.  That  was 
the  understanding  the  parties  themselves  had  of  the  contract, 
for  when  a  fourth  interest  in  the  patent  was  sold  by  the  firm 
to  Burgess,  the  proceeds  were  equally  divided,  as  other  gains 
from  the  business  were  divided.  In  this  respect  there  is  no 
ambiguity  in  the  agreement.  Whatever  difficulty  there  is  in 
the  case  arises  on  the  seventh  paragraph  of  the  original,  and 
the  third  and  fourth  paragraphs  of  the  supplementary,  con- 
tracts, which  were  obviously  intended  to  fix  the  rights  of  the 
partners  in  case  of  a  dissolution  of  the  firm.  These  several 
paragraphs  must  be  read  together,  to  ascertain  their  meaning. 
By  the  seventh  paragraph  of  the  original  contract  provision 
is  made  for  a  division  of  the  assets  of  the  firm,  in  case  a  dis- 
solution "takes  place,  without  a  sale  of  the  business."     In 
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that  event  the  capital  in  the  business  was  to  be  divided,  and 
each  part  assigned  to  the  partner  by  whom  it  was  furnished. 
That  would  give  back  to  complainant,  in  case  of  a  dissolu- 
tion, his  money  advanced  to  the  firm,  and  in  case  no  sale 
had  been  made  defendant  would  receive  back  his  patent.  It 
is  quite  evident  the  supplementary  agreement  was  entered 
into  with  a  view  to  obviate  all  difficulties  that  might  arise  on 
a  dissolution  of  the  firm  after  a  sale  of  the  patent,  or  any 
interest  in  it,  or  of  a  leasing  of  a  part  or  of  the  whole  of  it, 
otherwise  there  was  no  necessity  for  the  latter  paragraph  it 
contains.  It  will  be  observed  the  third  clause  of  the  supple- 
mentary agreement  is  mainly  explanatory  of  the  seventh 
clause  of  the  original  contract.  Most  important  is  the  pro- 
vision as  to  the  terms  on  which  defendant  shall  have  the 
privilege  of  taking  back  any  interest  in  the  patent  that  may 
remain  at  the  dissolution  of  the  firm.  But  that  clause  can 
have  no  application  to  the  case  as  now  presented.  It  will 
be  noted  nothing  remained  of  the  patent  at  the  dissolution  of 
the  co-partnership  on  the  11th  of  September,  1879.  Prior  to 
that  date  defendant  had  granted  to  Eiessner  &  Co.  the  exclu- 
sive right  to  manufacture  and  sell  wares  under  the  patent, 
and  all  re-issues  of  the  same,  for  the  entire  period  the  same 
might  run.  That  was  equivalent  to'  a  sale  or  an  assignment 
of  the  patent  itself.  Had  defendant  conveyed  his  interest  in 
the  patent  by  deed,  in  the  usual  form,  to  Eiessner  &  Co.,  it 
would  not  have  more  effectually  deprived  him  of  the  use  of 
it.  Thereafter  the  right  of  the  grantees  was  exclusive  to  the 
use  of  the  patent,  and  a  deed  from  the  patentee  would  not 
have  conveyed  any  greater  interest.  It  must,  therefore,  fol- 
low, that  on  a  dissolution  of  the  co-partnership  the  interests 
of  the  partners  must  be  adjusted  as  in  case  there  had  been 
a  sale  by  the  firm  of  the  remaining  interest  in  the  patent, 
and  that  could  be  done  no  otherwise  than  under  the  fourth 
clause  of  the  supplementary  agreement.  That  clause,  it  will 
be  observed,  forbids  defendant  to  declare  a  dissolution  of  the 
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co-partnership  pending  negotiations  for  the  sale  of  any  inter- 
est in  the  patent.  It  is  immaterial  by  whom  or  which  part- 
ner the  sale  or  negotiations  might  be  effected.  The  only 
limitation  was,  the  sale  should  be  subject  to  the  approval  of 
defendant.  It  was  agreed,  "if  negotiations  be  completed 
with  any  other  party,  whereby  any  fixed  and  definite  amount 
of  money  or  other  property  shall  become  due  said  firm,  as 
royalties  or  otherwise,  at  any  fixed  and  definite  future  time, 
nothing  herein  contained  shall  be  construed  as  in  any  way 
depriving  said  Eogers  of  his  full  share,  as  herein  provided 
for,  of  such  amount."  Negotiations  had  been,  shortly  prior 
to  notice  of  the  dissolution  of  the  firm,  concluded  with  Eiess- 
ner  &  Co.  to  sell  to  them  the  exclusive  right  to  manufacture 
and  sell  wares  under  the  patent  so  long  as  it,  or  any  re-issues 
of  it,  should  run,  for  certain  royalties,  to  be  paid  at  a  "fixed 
and  definite  future  time."  Treating  the  sale  of  the  exclusive 
right  to  manufacture  and  sell  wares  under  the  patent  for  the 
entire  period  it  had  to  run  as  tantamount  to  a  sale  of  the 
patent  itself,  that  which  was  done  comes  within  the  agree- 
ment of  the  parties,  and  must  be  controlled  by  it.  But  if  it 
was  no  more  than  a  leasing  of  the  patent  for  the  period  it 
had  to  run,  that  also  comes  within  the  provisions  of  the  fifth 
clause  of  the  original  contract,  and  the  proceeds  to  be  derived 
therefrom  should  be  divided  equally.  Whether  the  contract 
with  Eiessner  &  Co.  be  called  a  sale  or  a  leasing  of  the  patent, 
in  either  event  the  right  of  the  patentee  to  its  farther  use  was 
parted  with  forever.  It  was  either  a  sale  or  leasing  of  the 
patent,  and  no  reason  is  perceived  why  complainant  is  not 
entitled  to  share  in  the  royalties  to  be  received  from  the 
grantee  or  lessee  of  the  patent.  That  is  the  plain  meaning 
of  the  agreement  of  the  parties,  and  as  the  decree  of  the  cir- 
cuit court  does  nothing  more  than  give  complainant  the 
benefit  of  his  contract  with  defendant,  the  judgment  of  the 
Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Albert  P.  Oakes 

v. 

James  A.  Williams. 

Filed  at  ML  Vernon  June  16,  1883. 

1.  Appeal — its  effect  on  the  judgment — as  to  the  lien.  An  appeal  from 
a  judgment  of  the  circuit  court  to  the  Supreme  Court  does  not  vacate  the 
judgment,  or  destroy  its  lien  on  real  estate,  or  its  capacity  to  become  a  lien 
on  land  acquired  pending  the  appeal.  Its  onty  effect  is  to  operate  as  a  stay 
of  proceedings  to  enforce  the  judgment. 

2.  Judicial  sale — execution  issued  pending  an  appeal — irregular,  but 
not  void.  An  execution  issued  upon  a  judgment  of  the  circuit  court  pending 
an  appeal  to  the  Supreme  Court,  is  irregular,  but  not  void,  and  a  sale  of  land 
thereunder  might  be  set  aside  on  motion  by  the  defendant  therein;  but  if  the 
levy  and  sale  are  not  set  aside  in  proper  time,  title  to  the  land  sold  will  pass 
by  the  sheriff's  deed. 

3.  Same — irregularities — where  to  be  corrected — and  by  whom  to  be 
questioned.  Irregularities  in  the  sale  of  land  on  execution  can  only  be  cor- 
rected in  the  court  from  which  the  process  has  issued.  If  the  defendant  in 
execution  takes  no  steps  to  have  the  sale  set  aside  for  an  irregularity,  how- 
ever gross,  it  can  not  be  questioned  by  any  one  else,  especially  in  a  collateral 
proceeding. 

4.  So  where  an  execution  was  improperly  sued  out  on  a  judgment  of  the 
circuit  court,  and  levied  upon  the  defendant's  land,  and  sale  thereof  made 
pending  an  appeal  from  the  judgment,  it  was  held  that  the  proceedings  were 
irregular,  and  might  have  been  quashed,  on  motion  of  the  defendant,  in  the 
circuit  court,  but  that  not  having  been  done,  the  sale  was  valid,  and  passed 
the  defendant's  title  to  the  land  to  the  grantee  in  the  sheriff's  deed,  and  that 
the  sale  could  not  be  questioned  by  a  third  person  claiming  title  under  the 
defendant  in  the  execution. 

Appeal  from  the  Circuit  Court  of  Massac  county ;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

Mr.  J.  F.  McCartney,  for  the  appellant: 

No  execution  can  issue  against  a  defendant  until  his  appeal 
is  set  aside.  The  appeal  suspends  all  proceedings  until  it  is 
decided  or  set  aside.  Pratt  v.  Canfield,  67  Mo.  48 ;  State 
BankY.  Green,  8  Neb.  297;  Bunckner  v.  Near,  26  Ohio  St. 
514 ;   Burns  v.  Leadbetter,   54  Texas,   579 ;  Hill  v.  State,  4 
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id.   559 ;   Hall  v.  Jack,   32  Md.   252 ;  Stuart  v.  Steinger,  41 
Mo.  400 ;  State  v.  Judge,  21  La.  64 ;  id.  73 ;  Suggs  v.  Sugg*, 

1  Overt.   2;   Clay  v.  iVo&Ze,   11  Ark.  631;   Gale  v.  Butler,   35 
Vt.  449;   Branigan  v.  -Rose,  3  Gilm.  123;  Ex  parte  Thatcher, 

2  id.  169;  Reynolds  v.  Perry,   11  111.  535;   Haynes  v.  Hayes, 
68  id.  265. 

If  the  court  from  which  the  writ  emanates  has  not,  at  the 
time,  jurisdiction  of  the  subject  matter,  the  execution  is  void, 
and  the  purchaser  takes  no  title.  Borer  on  Judicial  Sales, 
sec.  709;  Morris  v.  Bradford,  19  Ga.  27. 

Mr.  John  M.  Lansden,  also  for  the  appellant,  to  show  that 
the  execution  and  proceedings  pending  the  appeal  were  void, 
cited  Owens  v.  McKethe,  5  Gilm.  79;  Simpson  v.  Alexander, 
id.  210;  Blackerby  v.  People,  id.  266;  Reynolds  v.  Perry,  11 
111.  534;  Ambrose  v.  Weed,  11  id.  488;  Haynes  v.  Hayes, 
68  id.  203  ;  Patrick  v.  Johnson,  3  Levinz,  404 ;  Smith  v.  Cave, 
id.  312 ;  Freeman  on  Executions,  sees.  32,  33. 

Messrs.  Geeen  &  Gilbert,  for  the  appellee : 

An  appeal  does  not  vacate  the  lien  of  the  judgment.  Cur- 
tis v.  Root,  28  111.  367 ;  Freeman  on  Judgments,  sec.  382, 
p.  329. 

Even  though  an  appeal  is  successful-,  and  the  judgment  be 
reversed,  the  purchaser  under  the  judgment  from  which  the 
appeal  is  taken  acquires  a  good  title.  McLagan  v.  Brown, 
11  111.  519;  Whitman  v.  Foster,  74  id.  147;  Fergus  v.  Wood- 
worth,  44  id.  374;  Feast er  v.  Fleming,  56  id.  457;  Hobson  v. 
Ewan,  62  id.  146;   Guiteau  v.  Wisely,  47  id.  433. 

Even  when  the  process  issues  irregularly,  the  sale  will  be 
good  if  not  set  aside.  Hernandez  v.  Drake,  81  111.  34;  Mor- 
gan v.  Evans,  id.  585. 

None  but  a  party  can  avoid  sale  for  irregularity.  Martin 
v.  Judd,  60  111.  78 ;  Herman  on  Executions,  80 ;  Swiggart  v. 
Harber,  4  S«cam.  364. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment.  Both  parties  claim  to 
derive  title  from  McBean  as  a  common  source,  by  judgments, 
executions,  and  sheriff's  and  marshal's  deeds.  Appellee 
claims  under  two  judgments,  one  recovered  in  the  circuit 
court  of  Massac  county,  in  favor  of  McGlanery  &  Co.,  re- 
covered on  the  1st  day  of  May,  1875,  for  $75.50,  and  against 
McBean.  An  execution  was  not  issued  on  this  judgment 
until  the  3d  day  of  January,  1S78.  The  property  in  contro- 
versy was  levied  upon  and  sold  under  this  execution,  together 
with  other  lands.  The  time  for  a  redemption  expired,  and 
the  sheriff  executed  a  deed  to  one  Williams,  from  whom 
appellee  derives  title  by  mesne  conveyances.  He  also  claims 
title  under  a  judgment  recovered  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illinois,  rendered 
on  the  7th  day  of  June,  1876,  against  McBean,  for  the  sum 
of  $590.93,  and  costs,  in  favor  of  Alter,  Winston  &  Co.  An 
execution  was  issued  on  this  judgment  on  the  4th  of  Decem- 
ber, 1876.  The  property  in  controversy,  with  other  lands, 
was  levied  upon  and  sold,  and  the  redemption  having  expired, 
a  deed  was  made  by  the  marshal  to  the  assignee  of  plaintiff 
in  execution  on  the  7th  of  February,  1879,  and  appellee 
derives  this  title  from  them  by  mesne  conveyances.  Appel- 
lant claims  title  under  a  judgment  recovered  by  Jaques  Bros. 
&  Co.,  for  $309.71,  against  McBean,  in  the  county  court  of 
Massac  county.  This  judgment  was  recovered  on  the  12th 
of  July,  1877.  The  property  in  controversy  was  sold  by  the 
sheriff  under  execution,  and  purchased  by  plaintiffs  in  execu- 
tion, and  the  sheriff  executed  to  them  a  deed  on  the  2d  day 
of  December,  1878,  and  appellant  derives  title  from  them 
by  mesne  conveyances.  It  is  thus  seen  that  both  judgments 
under  which  appellee  claims  are  prior  in  date  to  that  of 
appellant.  It  follows,  that  unless  there  is  some  irregularity 
that  vitiates  appellee's  title,  he  was  entitled  to  recover. 
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A  number  of  objections  are  urged  as  rendering  that  title 
void.  As  to  the  first  judgment  in  the  circuit  court  an  appeal 
was  prayed  and  perfected  to  the  Supreme  Court,  and  was 
pending  and  undisposed  of  until  the  November  term,  1882, 
and  it  is  contended  that  as  the  execution,  levy,  sale  and 
sheriff's  deed  were  all  had  pending  the  appeal,  they  are 
absolutely  void,  and  conveyed  no  title.  It  is  claimed  that 
the  judgment  of  the  Circuit  Court  of  the  United  States  did 
not,  by  its  rendition,  become  a  lien  on  McBean's  property  in 
Massac  county,  and  the  marshal  having  failed  to  file  a  cer- 
tificate of  his  levy  in  the  office  of  the  recorder  of  the  county, 
under  section  34  of  the  chapter  entitled  "Judgments  and 
Executions, "  the  levy  never  took  effect,  and  the  sale  passed 
no  title  to  the  marshal's  grantee. 

What  was  the  effect  of  the  appeal  by  McBean  from  the 
judgment  of  the  circuit  to  the  Supreme  Court,  recovered  by 
McGlanery  &  Co.  ?  Did  it  render  the  execution  issued  upon 
it,  and  all  subsequent  proceedings  under  it  pending  the  ap- 
peal, void  or  voidable  ?  That  it  operated  as  a  stay  of  further 
proceedings  during  the  pendency  of  the  appeal  has  never  been 
questioned.  The  appeal  operates  as  a  supersedeas  granted  on 
a  writ  of  error,  or  the  order  of  a  circuit  judge  staying  a  judg- 
ment in  the  circuit  court.  That  all  proceedings  under  a 
judgment  stayed  by  appeal,  by  supersedeas,  or  by  such  an 
order  of  a  judge,  are  irregular,  and  may  be  set  aside,  on  mo- 
tion to  quash,  or  other  appropriate  proceedings,  there  can  be 
no  question.  But  it  is  not  every  irregularity  in  issuing  and 
executing  process  that  will  render  the  process  void.  An 
execution  regular  on  its  face,  and  supported  by  a  valid  judg- 
ment, will  protect  an  officer  in  its  execution.  Brother  v. 
Cannon,  1  Scam.  200,  Bassett  v.  Bratton,  86  111.  153,  Smith 
v.  The  People,  99  id.  445,  and  other  cases  in  our  court,  might 
be  cited,  if  so  plain  a  principle  needed  support.  If,  then, 
this  judgment  was  valid  and  not  vacated,  then  it  was  suifi- 
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cient  to  support  the  execution,  however  great  the  irregularity 
in  issuing  and  proceeding  to  satisfaction  under  it. 

In  the  case  of  Curtis  v.  Root,  28  111.  367,  this  court  said: 
"The  appeal  did  not  vacate  or  destroy  the  lien  of  the  judg- 
ment. It  merely  suspended  its  execution.  It  was  in  full 
force  all  the  time  as  a  vital  judgment  of  the  court,  not  only 
capable  of  holding  all  liens  to  which  it  attached  at  the  time 
of  its  rendition,  but  it  was  capable  of  attaching  to  other  lands 
of  which  the  judgment 'debtor  nlight  become  the  owner  in  the 
meantime,  and  thus  subject  such  newly  acquired  property  to 
its  influence."  This  is  decisive  of  the  question  that  an  ap- 
peal does  not  vacate  a  judgment  of  the  circuit  court, — that 
it  is  valid  and  binding,  and  a  lien  on  the  real  estate  of  the 
debtor,  not  only  on  such  as  he  held  at  the  date  of  the  judg- 
ment, but  all  that  he  might  subsequently  acquire,  until  its 
satisfaction.  The  execution,  then,  was  supported  by  a  valid 
judgment,  the  execution  of  which  was,  by  the  appeal,  only 
suspended  during  its  pendency.  The  suing  out  of  the  execu- 
tion was  but  an  irregularity,  which  should  have  been  corrected 
before  the  deed  was  made,  by  having  the  execution,  levy  and 
sale  quashed ;  but  the  defendant  in  execution  failed  to  do  so, 
and  must  be  held  to  have  waived  these  irregularities,  and 
others  not  parties  to  the  record,  and  especially  in  a  collateral 
proceeding,  can  not  take  advantage  of  them.  As  illustrating 
the  rule,  we  may  refer  to  Morgan  v.  Evans,  72  111.  586,  and 
Hernandez  v.  Drake,  81  id.  34.  In  those  cases  executions 
were  issued  and  lands  sold  on  judgments  that  had  ceased  to 
be  a  lien,  without  being  revived,  and  it  was  held  that  it  was 
a  mere  irregularity,  that  was  waived  by  failing  to  take  the 
proper  steps  to  set  aside  and  quash  them  before  deeds  were 
executed  by  the  sheriff. 

The  case  of  Swiggart  v.  Harber,  4  Scam.  364,  is  full  and 
conclusive  as  to  the  effect  to  be  given  to  process  merely  irregu- 
lar and  not  void.  In  that  case  it  was  held  that  a  sale  under 
execution,  after  a  judge's  order  staying  further  proceedings, 
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is  not  a  nullity,  but  is  only  voidable,  and  can  not  be  set  aside 
in  a  collateral  proceeding.  It  is  laid  down  as  the  correct 
doctrine,  that  where  a  defendant  in  a  fieri  facias  has  sub- 
mitted to  such  irregularities,  a  stranger  to  the  record  can  not 
avail  himself  of  any  irregularity  in  the  writ  in  a  collateral 
proceeding;  that  irregularities  in  the  sale  of  lands  on  execu- 
tion can  only  be  corrected  by  the  court  from  which  the  pro- 
cess issues,  and  when  such  court  is  not  called  upon  by  the 
defendant  in  execution  to  set  such  proceedings  aside,  they 
can  not  be  disturbed  by  any  one  else  in  a  collateral  proceed- 
ing ;  that  although  a  judgment  may  be  erroneous,  and  an 
execution  thereon  so  irregular  as  to  require  it  to  be  quashed 
on  motion  by  the  defendant,  yet  neither  can  be  inquired  into 
and  declared  invalid  at  the  instance  of  a  stranger.  To  enable 
him  to  do  so  they  must  be  not  only  voidable,  but  absolutely 
void.  That  case,  in  principle,  governs  this.  There  the  sale 
was  made  in  defiance  of  the  judge  forbidding  it.  Here  it  was 
made  in  defiance  of  the  stay  of  proceedings  produced  by  the 
perfection  of  an  appeal.  The  order  of  the  judge  in  that  case 
was  authorized  by  statute.  Here  the  stay  was  by  the  appeal, 
and  both  by  operation  of  law.  Both  were  of  equal  force,  nor 
was  either  more  prohibitory  than  the  other.  Their  restrain- 
ing power  was  the  same  in  both  cases.  No  distinction  in 
principle  can  be  made,  and  that  case  is  decisive  of  this. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
question  whether  the  judgment  of  the  United  States  Circuit 
Court  became  a  lien,  or  if  it  did  not,  whether  the  levy  of 
its  execution,  without  filing  a  certificate  of  the  levy,  created 
a  lien.  Appellee  having  title  derived  from  the  sale  under 
McGlanery  &  Co.'s  judgment,  that  is  sufficient  to  maintain 
his  judgment  in  this  case. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 
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The  Peoria  and  Farmington  Bailway  Company 

v. 

Orlando  S.  Barnum. 

Filed  at  Ottawa  June  16,  18S3. 

1.  New  trial — excessive  damages — in  proceeding  to  condemn  right  of 
way — presumption.  On  an  assessment  of  damages  for  right  of  way,  where 
the  jury,  at  the  request  of  both  parties,  view  the  premises,  and  no  other  evi- 
dence is  offered,  every  presumption  will  be  indulged  in  favor  of  the  correct- 
ness of  the  verdict.  In  such  case  it  can  not  be  known  the  damages  assessed 
are  excessive,  as  it  can  not  be  known  what  the  jury  saw. 

2.  Instructions — in  proceeding  to  condemn  right  of  way — as  being 
without  evidence  in  their  support.  Where  the  jury  view  the  premises  over 
which  a  right  of  way  is  sought  to  be  established,  and  no  other  evidence  is 
given,  the  instructions  given  can  only  be  considered  as  abstract  propositions 
of  law.  But  were  this  not  so,  there  being  no  evidence  preserved  in  the 
record,  this  court  can  not  say  whether  any  of  the  instructions  given  were 
calculated  to  mislead  the  jury  on  the  facts  of  the  case. 

3.  Practice — remarks  of  judge  in  hearing  of  the  jury.  The  remarks 
of  the  judge  presiding  at  the  trial  of  a  cause,  addressed  to  counsel  in  stating 
an  objection  to  an  instruction  asked,  and  giving  the  reason  for  modifying  the 
same,  which  it  is  not  shown  the  jury  heard,  and  not  of  much  consequence 
either  way,  will  not  be  a  ground  for  reversing  a  judgment  which  must  be 
presumed  to  be  warranted  by  the  facts  of  the  case. 

Appeal  from  the  County  Court  of  Warren  county ;  the 
Hon.  James  H.  Stewart,  Judge,  presiding. 

Mr.  B.  J.  Gmer,  Mr.  Wm.  K.  Stewart,  and  Mr.  J.  M. 
Kirkpatrick,  for  the  appellant. 

Mr.  Wm.  C.  Norcross,  and  Mr.  A.  Kidder,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  Peoria  and  Farmington  Bailway  Company,  a  corpo- 
ration existing  under  the  laws  of  this  State,  presented  its 
petition  to  the  county  court  of  Warren  county  to  condemn 
certain  lands  owned  by  Orlando  S.  Barnum,  for  the  use  of  its 
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road-bed.  The  petition  is  in  the  usual  form,  and  describes 
with  sufficient  certainty  the  lands  to  be  taken,  the  plan  on 
which  the  track  will  be  constructed,  and  how  it  would  affect 
the  residue  of  the  owner's  lands  contiguous  to  that  taken. 
The  jury  impanelled  to  try  the  cause  were  permitted  by  the 
court,  at  the  request  of  both  parties,  to  view  the  premises,  and 
after  the  return  of  the  jury  both  parties  agreed  to  submit  the 
cause  to  the  jury  without  further  evidence,  and  without  argu- 
ment, but  the  jury  were  to  be  instructed  by  the  court  as  to 
the  law  of  the  case.  That  was  done,  and  on  the  verdict 
rendered  by  the  jury  the  court  entered  judgment.  Petitioner 
brings  the  case  to  this  court  on  appeal. 

As  the  bill  of  exceptions  contains  no  evidence,  every  pre- 
sumption will  be  indulged  in  favor  of  the  correctness  of  the 
verdict.  It  is  certain  it  can  not  be  known  it  is  excessive. 
What  the  jury  saw  when  they  went  upon  the  premises,  of 
course  is  unknown  to  this  court,  and  there  is,  therefore,  no 
ground  for  saying  the  verdict  is  contrary  to  the  evidence. 
Nor  can  it  be  known  whether  the  instructions  given  by  the 
court  were  applicable  to  the  facts  of  the  case  as  the  jury 
discovered  them  to  be  from  personal  observation.  The  in- 
structions, for  that  reason,  can  only  be  considered  as  mere 
abstract  propositions  of  law.  When  that  is  done  it  is  seen 
the  whole  series,  considered  together,  are  sufficiently  accurate. 
But  whether  they  are  or  not,  there  being  no  evidence  pre- 
served in  the  record,  it  can  not  be  known  whether  any  of  the 
instructions  were  calculated  to  mislead  the  jury  on  the  facts 
of  the  case  as  the  jury  understood  them  from  viewing  the 
premises,  as  they  were  permitted  to  do. 

Some  complaint  is  made  as  to  the  remarks  made  by  the 
court,  in  the  presence  and  hearing  of  the  jury,  in  stating  an 
objection  to  an  instruction  it  was  asked  to  give  for  petitioner, 
and  the  reasons  for  modifying  it.  What  was  said  was  a 
brief  conversation  with  counsel,  and  although  had  in  the 
presence  of  the  jury  it  was  not  addressed  to  them.  It  may 
11—107  III. 
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be  it  was  not  heard  by  the  jury.     But  if  it  was,  it  was  not  of 

much  consequence  one  way  or  the  other,  and  it  was  not  of 

sufficient  importance  to  be  made  a  ground  of  reversal  of  a 

judgment  which  it  must  be  presumed  was  warranted  by  the 

facts  of  the  case. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Thomas  Garrity 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  June  16,  1883. 

1.  Criminal  law — proving  an  alibi.  It  is  well  settled  that  the  onus  of 
proving  an  alibi  in  a  criminal  case  devolves  upon  the  accused,  and  it  must 
be  clearly  and  satisfactorily  established  before  it  can  avail,  where  the  evi- 
dence otherwise  makes  out  a  clear  case  against  him.  This  defence  can  not 
be  made  out  in  a  case  where  the  evidence  to  show  the  same  is,  in  many  import- 
ant particulars,  conflicting  or  unreliable. 

2.  Same— finding  stolen  property  in  possession  of  the  accused — not 
essential  to  conviction.  Where  a  burglary  has  been  committed,  and  money 
and  other  property  taken,  it  is  not  indispensable  to  the  conviction  of  one 
accused  of  the  crime  to  trace  the  fruits  of  the  crime  to  his  possession.  Con- 
victions of  this  kind  are  frequently  sustained  without  such  evidence,  espe- 
cially when  the  criminating  evidence  is  strong. 

3.  New  trial — on  the  evidence — in  criminal  case.  Unless  this  court  is 
able  to  see  that  the  jury,  in  finding  a  defendant  guilty  of  the  crime  charged, 
have  clearly  erred  in  their  conclusions  of  fact,  it  will  not  feel  authorized  to 
interfere  with  the  verdict. 

4.  Practice — improper  remarks  of  State's  attorney.  Where  the  evi- 
dence of  the  guilt  of  one  convicted  of  crime  is  strong  and  satisfactory,  the 
judgment  will  not  be  reversed  for  mere  improper  remarks  of  counsel  for  the 
People  tending  to  prejudice  the  jury  against  the  accused. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county ; 
the  Hon.  F.  Goodspeed,  Judge,  presiding. 
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Mr.  E.  F.  Bull,  for  the  plaintiff  in  error: 

Leaving  out  of  view  all  the  defendant's  evidence,  there  is 
absolutely  no  evidence  of  his  guilt.  None  of  the  property 
was  found  on  him  or  the  party  with  him,  and  no  burglar's 
tools.  It  is  against  the  law  and  its  policy  to  convict  men 
upon  suspicion.  Campbell  v.  People,  16  111.  17;  People  v. 
PadiUia,  42  Cal.  535. 

In  criminal  cases  "new  trials  have  been  constantly  granted 
by  this  court  upon  its  conviction  that  the  verdicts  were  not 
warranted  by  the  proof."  Folk  v.  People,  42  111.  331 ;  Raf- 
ferty  v.  People,  72  id.  37;  Sargent  v.  People,  64  id.  327; 
Lincoln  v.  People,  20  id.  364. 

Counsel  for  the  People,  in  the  opening  statement  to  the 
jury,  said :  "We  will  prove  by  the  records  of  the  peniten- 
tiaries of  the  States  of  Michigan  and  of  Illinois  that  the 
man's  name  is  not  Garrity, — that  his  name  is  Thomas  Kelley. 
We  will  show  by  witnesses  on  hand  and  who  have  known 
him ;  we  will  show  by  a  man  who  is  well  known  in  this  city, 
— known  as  Frank  Murray ;  we  will  show  by  Mr.  Peck,  from 
the  State  of  Michigan,  who  conducted  both  Garrity  and 
McGowan  from  Chicago  to  Grand  Kapicls,  and  from  there  to 
Jackson,  Michigan, — that  his  real  name  is  Kelley. "  Besides, 
an  alibi  was  shown. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 

The  defendant  failed  to  establish  an  alibi.  A  defendant 
who  attempts  to  prove  an  alibi  must  cover  with  his  proof  the 
actual  and  exact  time  that  the  crime  was  committed.  Creed 
v.  People,  81  111.  565. 

"Where  there  is  a  conflict  in  the  testimony  of  witnesses, 
it  is  for  the  jury  to  determine  to  whom  they  will  give  cre- 
dence."    Peeples  v.  McKee,  92  111.  397. 

The  jury,  in  case  of  a  conflict  in  the  evidence,  are  the 
judges  of  the  credibility  of  the  witnesses.  Rogers  v.  People, 
98  111.  581 ;   Vanderstool  v.  Adams,  61  id.  368  ;   Carey  v.  Hen- 
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derson,  id.  378 ;   Chicago  City  Ry.  Co.  v.  Young,  62  id.  238 ; 
Lowry  v.  Orr,  1  Gilm.  70 ;   Peeples  v.  McKee,  92  111.  397. 

All  the  law  requires  is,  that  the  evidence  shall  satisfy  the 
understanding  and  conscience  of  the  jury.  Absolute  meta- 
physical demonstration  of  guilt  is  not  required.  1  Starkie 
on  Evidence,  sec.  79 ;  2  Russell  on  Crimes,  726. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  12th  day  of  February,  1882,  John  McGowan  and 
Thomas  Garrity  were  tried  and  convicted  in  the  La  Salle  cir- 
cuit court  for  the  crime  of  burglary,  the  jury  fixing  the  term 
of  their  confinement  in  the  penitentiary  at  four  years  and  six 
months.  A  motion  for  a  new  trial  having  been  overruled, 
they  were  severally  sentenced  by  the  court  in  conformity  with 
the  verdict.  The  accused  bring  the  case  here  for  review,  and 
ask  a  reversal  on  several  grounds,  but  chiefly  on  the  ground 
the  evidence  does  not  sustain  the  conviction.  Since  suing  out 
the  writ  of  error  it  has  been  dismissed  as  to  McGowan,  at  his 
own  request,  so  that  Garrity  alone  is  now  before  the  court. 

It  appears  from  the  evidence,  that  on  the  night  of  Satur- 
day, July  30,  1881,  the  front  door  of  the  hardware  store 
of  Thomas  Drew,  in  the  town  of  Lostant,  La  Salle  county, 
was  forcibly  entered,  his  safe  blown  open,  and  about  $5500, 
in  money,  notes  and  accounts,  taken  therefrom, — the  greater 
portion  of  it  being  money.  On  the  5th  of  August  follow- 
ing, McGowan  and  Garrity  were  arrested  by  the  chief  of 
police  in  the  city  of  La  Salle  for  this  offence,  the  former 
remarking  at  the  time  that  he  knew  he  was  arrested  for  the 
Lostant  robbery,  but  he  could  prove  an  alibi, — that  he  was 
at  Leland,  on  the  Burlington  and  Quincy  road,  at  the  time. 
Garrity,  who  was  arrested  about  an  hour  later  than  McGowan, 
also  claimed  that  he  was  at  Leland  at  the  time  of  the  robbery. 
Eliza  Kogers  identifies  the  accused,  and  swears  they  took 
dinner  at  her  house  at  Winona,  six  miles  south  of  Lostant,  at 
half  past  one  o'clock  in  the  afternoon  of  the  day  of  the  rob- 
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bery.  Hugh  Larney,  a  policeman  of  La  Salle,  testifies  that 
he  met  McGowan  and  Garrity  the  evening  before  their  arrest, 
in  La  Salle,  when  the  former  remarked,  "he  hadn't  ought  to 
come  here, — they  might  be  on  him  for  the  Lostant  scrape." 
Massey  swears  that  he  saw  Garrity  in  Lostant  Thursday 
before  the  burglary,  between  seven  and  eight  o'clock  in  the 
evening,  in  the  Fairfield  House ;  that  he  met  him  again  in 
Lostant  about  eight  o'clock  in  the  evening  of  the  night  of 
the  robbery,  on  Front  street,  with  two  other  men,  and  that 
he  also  met  McGowan  in  the  same  place  in  the  afternoon  of 
the  same  day,  McGowan  being  dressed  in  light  clothes,  and 
Garrity  in  dark.  It  appears  from  .the  testimony  of  Conway 
and  others,  that  on  Sunday  after  the  robbery  a  buggy  was 
found  in  a  field  about  a  mife  and  a  half  south  of  La  Salle, 
near  which  were  found  some  notes,  and  other  fruits  of  the 
robbery,  and  about  two  o'clock  in  the  afternoon  of  that  day 
two  men  were  seen  crawling  away  from  the  buggy,  one  of 
whom  had  on  dark  pants,  and  the  other  gray  ones ;  one 
a  check  shirt,  the  other  white,  and  neither  had  on  a  coat. 
Charles  Adams  thinks  he  saw  McGowan  sitting  on  the  plat- 
form of  the  railroad  station  on  Thursday  before  the  commis- 
sion of  the  crime.  Peter  Mortenson  testifies  that  he  saw 
McGowan  in  Lostant  on  Thursday  night  preceding  the  rob- 
bery, and  thinks  Garrity  was  with  him, — is  not  so  positive 
as  to  Garrity ;  that  McGowan  had  on  light,  and  the  other 
man  darkish,  clothes.  Arthur  Eeynolds  testifies  that  on 
the  30th  of  July  last,  between  eight  and  ten  o'clock  in  the 
evening,  he  saw  Garrity,  in  company  with  two  other  men,  in 
Lostant ;  that  they  walked  under  the  driveway  to  his  ware- 
house. It  appears  from  the  testimony  of  Maggie  Kelley,  that 
Garrity's  real  name  is  Maurice  Kelley.  She  swears,  on  behalf 
of  the  defendants,  that  Garrity  came  to  Chicago  the  11th 
or  12th  of  July  last,  and  remained  there  the  balance  of  the 
month;  that  she  saw  him  last  in  the  evening  of  July  27, 
at  home, — could  not  swear  she  saw  him  on  the  28th ;    that 
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McGowan  came  to  their  house  on  the  24th,  and  called  for 
Garrity ;  that  he  was  there,  also,  on  the  22d.  Edward  Marsh 
states  that  he  saw  Garrity  in  Chicago  on  the  23d,  and  in  the 
evening  of  the  2Sth  of  July.  George  Steadman  swears  that 
he  saAv  Kelley  and  McGowan  together  in  a  saloon,  in  Chicago, 
between  four  and  five  o'clock  in  the  afternoon  of  the  28th 
of  July  preceding  the  robbery.  Nelly  Donahue  swears  that 
the  defendants  called  on  her,  at  her  house  in  Chicago,  on  the 
evening  of  July  27..  John  S.  Kelley,  brother  of  Maurice,  the 
accused,  testifies  that  he  saw  the  latter  in  Chicago  between 
one  and  two  o'clock  in  the  afternoon  of  the  28th,  and  thinks 
McGowan  was  with  him,  though  he  was  not  acquainted  with 
the  latter.  On  cross-examination  he  further  states  that  he 
never  knew  him  by  the  name  of  Thomas  Garrity ;  that  he 
received  one  letter  from  him  from  Joliet.  John  Howard 
swears  to  having  seen  the  defendants  together  in  Chicago  on 
Tuesday,  and  Kelley  alone  on  Thursday,  about  four  o'clock 
in  the  afternoon.  Lettie  Keynolds  swears  she  saw  McGowan 
in  Sandwich  about  half  past  twelve  or  one  o'clock  of  the 
28th.  Annie  Thompson  states  that  she  lived  one  and  one- 
fourth  miles  east  of  Leland  last  July ;  that  two  men  came 
along  on  the  last  Saturday  of  that  month,  about  six  o'clock 
in  the  afternoon,  and  one  came'  in  and  got  a  drink  of  water ; 
that  the  man  that  came  in  was  not  the  man  with  the  light 
clothing, — referring  to  McGowan ;  that  he  had  a  black  mus- 
tache, but  looked  a  little  heavier  than  Garrity.  Ketchum 
swears  that  the  defendants  were  in  Leland  on  Saturday 
evening,  July  30 ;  that  Garrity  came  into  his  grocery  store 
and  bought  some  crackers,  and  McGowan  stayed  outside. 
It  may  be  remarked  here,  that  facts  were  drawn  out  on  the 
cross-examination  of  this  witness,  which  we  will  not  stop  to 
detail,  that  tend  strongly  to  cast  suspicion  on  his  testimony. 
Peterson,  another  witness  for  the  defence,  recognizes  Garrity 
is  one  who  stopped  at  his  place  of  business  in  Leland  "about 
*he  latter  part  of  July  last."     Oscar  Kaulp,  a  resident  of 
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Leland,  testifies  that  the  defendants,  on  Saturday  evening  of 
July  30,  1881,  were  in  Y.  B.  Ketchum's  store,  of  that  place; 
that  they  were  strangers,  and  he  took  particular  notice  of 
them.  It  appears  from  the  testimony  of  Beecher,  who  was 
recalled  by  the  People,  that  it  is  thirteen  miles  from  Leland 
to  Meriden,  from  Mericlen  to  Mendota  four  and  one-half 
miles,  and  from  Meriden  to  Sandwich  twenty-three  miles. 
Fred  Gilbert,  the  first  witness  introduced  on  behalf  of  the 
defence,  states  that  he  and  one  Robinson,  since  moved  to 
Canada,  were  the  two  men  seen  at  the  buggy  in  the  field,  on 
Sunday  evening  after  the  robbery,  but  his  description  of  him- 
self and  Robinson,  and  his  account  of  the  occurrence,  do  not 
accord,  in  some  important  particulars,  with  the  account  of 
the  affair  given  by  the  People's  witnesses,  and  upon  the  whole 
we  do  not  regard  his  testimony  as  entitled  to  much  weight. 
The  foregoing  is  the  substance  of  all  the  testimony  in 
the  case.  Much  of  the  minor  details  we  have  omitted,  for 
the  reason  we  regard  them  as  unimportant.  For  the  same 
reason  we  have  not  noticed  the  testimony  of  several  of  the 
witnesses  at  all.  It  is  apparent,  from  this  review  of  the  testi- 
mony, that  the  greater  portion  of  it  is  directed  exclusively  to 
the  question  of  alibi.  This,  indeed,  was  the  controlling  and 
absorbing  issue  on  the  trial  in  the  court  below.  It  is  well 
settled  that  the  onus  of  proving  this  defence  devolves  upon  the 
accused,  and  it  must  be  clearly  and  satisfactorily  established 
before  it  can  avail,  where  the  evidence  otherwise  makes  out  a 
clear  case  against  the  accused.  (1  Wharton  on  Crim.  Law, 
708,  744.)  We  do  not  think  the  defence  is  made  out  in  this 
case.  A  careful  analysis  of  defendant's  own  testimony  on  this 
question,  without  regard  to  the  evidence  for  the  People,  will 
show  that,  in  many  important  particulars,  it  is  conflicting, 
and  therefore  unreliable.  But  outside  of  this,  the  decided 
weight  of  evidence  upon  this  question  is  with  the  People. 
That  there  are  many  criminating  circumstances  tending  to 
connect  the  accused  with  the  offence  charged,  is  clear  beyond 
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all  question,  and  it  is  also  equally  clear  that  there  is  no  evi- 
dence pointing  to  any  other  persons  as  the  perpetrators  of 
the  offence,  except,  perhaps,  some  -tending  to  show  they  had 
an  accomplice.  The  only  real  trouble  about  this  case  is,  the 
absence  of  any  evidence  tracing  the  fruits  of  the  crime  to  the 
possession  of  the  accused.  But  while  the  conviction  would 
have  been  much  more  satisfactory  if  evidence  of  this  character 
had  been  adduced,  still,  we  are  unable  to  say  that  it  was 
indispensable.  Convictions  in  this  class  of  cases  are  fre- 
quently sustained  without  such  evidence,  and  to  hold  other- 
wise, as  an  inference  of  law,  would  lead  to 'the  gravest 
consequences,  and  often  defeat  the  manifest  ends  of  justice. 
But  while  the  case  for  the  People  might  have  been  greatly 
strengthened  by  evidence  of  the  character  suggested,  it  is, 
nevertheless,  a  strong  case  without  it.  At  any  rate,  it  is  not, 
in  our  opinion,  so  weak,  by  reason  of  its  absence,  as  to  justify 
us  in  reversing  it  for  that  reason.  We  can  not  say  the  jury 
have  clearly  erred  in  their  conclusions  of  fact,  and  unless  we 
were  able  to  do  so  we  would  not  be  authorized  in  interposing. 

It  is  also  assigned  for  error  that  the  court  gave  improper 
instructions  for  the  People.  No  specific  objections  have  been 
pointed  out  by  the  learned  counsel  for  the  accused,  nor  are 
we  able  to  perceive  any.  Doubtless,  if  they  were  subject  to 
any  substantial  objections,  counsel  would  have  pointed  them 
out. 

It  is  also  objected  that  counsel  for  the  People  indulged  in 
improper  remarks  in  the  presence  of  the  jury  which  were  not 
pertinent  to  the  case,  and  tended  only  to  prejudice  the  jury 
against  the  accused.  Conceding  the  conduct  of  counsel  in 
the  respect  stated  may  be  subject  to  criticism,  yet  it  can  not 
be  regarded  of  so  gross  a  character  as  to  require  a  reversal 
of  the  judgment. 

Upon  the  whole,  we  are  of  opinion  the  judgment  should  be 

affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 
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William  B.  Werden  et  al. 

v. 

Hugh  Graham  et  al. 

Filed  at  Ottawa  June  16,  1883. 

1.  Specific  performance — not  decreed  when  it  subserves  no  useful 
purpose.  Courts  of  equity  never  decree  the  specific  performance  of  a  con- 
tract when  the  decree  will  be  a  vain  and  imperfect  one. 

2.  So  a  contract  to  assign  an  interest  in  letters  patent  for  an  invention 
will  not  be  specifically  enforced,  on  bill  filed  only  a  short  time  before  the 
patent  expires. 

3.  Chancery— jurisdiction — remedy  at  law — to  recover  damages  for 
breach  of  contract — and  to  compel  the  assignment  of  an  interest  in  a 
patent.  A  court  of  equity  has  no  jurisdiction  of  a  bill  seeking  solely  to 
recover  damages  for  a  breach  of  a  contract  to  perform  services,  and  to  assign 
an  interest  in  letters  patent,  when  there  is  no  partnership  account  to  be 
adjusted,  and  the  contract  is  a  personal  one  between  the  parties,  not  as  part- 
ners, but  as  individuals.  The  remedy  in  such  case  is  complete  and  adequate 
at  law  upon  the  covenants  of  the  contract. 

Appeal  from  the  Appellate  Court  for  the  First  District ; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Appellants  exhibited  their  bill  in  chancery  against  appel- 
lees, in  the  Superior  Court  of  Cook  county,  on  the  25th  day 
of  October,  1881,  wherein  they  alleged  that  on  the  25th  day 
of  November,  1865,  they  entered  into  ah  agreement,  the  sub- 
stance of  which  is  set  out,  and  which  is  made  an  exhibit  to 
the  bill,  as  follows  : 

"This  indenture,  made  and  entered  into  this  25th  day  of 
November,  A.  D.  1865,  between  Alvaro  B.  Graham,  in  the 
county  of  Lake,  and  State  of  Illinois,  party  of  the  first  part, 
and  William  B.  Werden,  of  county  and  State  aforesaid,  and 
Cyrus  A.  Werden,  of  the  county  of  Berkshire,  and  State  of 
Massachusetts,  party  of  the  second  part : 
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"Witnesseth,  that  whereas,  the  said  party  of  the  first  part 
has  invented  a  combined  reaping  and  mowing  machine,  known 
and  called  the  Champion  Machine,  for  which  invention  an 
application  is  about  to  be  made  to  the  patent*  office  at  Wash- 
ington, D.  C,  for  letters  patent ;  and  whereas,  the  said  party 
of  the  first  part  is  desirous  that  the  party  of  the  second  part 
shall  engage  in  the  manufacture  of  said  machines : 

"Now,  therefore,  the  party  of  the  first  part  hereby  cove- 
nants and  agrees  to  and  with  the  party  of  the  second  part, 
that  the  party  of  the  second  part  shall  and  may  have  the 
exclusive  right  to  manufacture  and  sell  said  machines,  accord- 
ing to  the  present  model,  and  with  improvements  thereon  and 
thereto  as  the  party  of  the  first  part  may  become  hereafter 
the  inventor  of,  and  entitled  by  law  to  letters  patent  therefor, 
prior  to  the  termination  of  this  contract,  which  said  right 
shall  continue  and  be  in  force  from  the  date  hereof  till  the 
patent  about  to  be  applied  for  as  aforesaid  shall  become  of 
no  effect  by  lapse  of  time :  Provided,  however,  that  in  case 
any  patent  may  be  obtained  for  said  machine,  or  for  any 
improvements  thereon  or  thereto  by  the  said  party  of  the 
first  part,  territorial  and  shop  rights  to  use  the  same  may 
be  sold  and  granted  by  the  parties  hereto,  as  is  hereinafter 
provided. 

"And  the  said  party  of  the  .first  part  further  covenants  and 
agrees  to  and  with  the  said  party  of  the  second  part,  that 
he  will  protect  and  save  harmless  the  said  party  of  the 
second  part  against  any  and  every  claim  which  any  party 
or  parties  may  make  in  and  to  the  right  of  manufacture  and 
sale  of  said  machines  by  reason  of  any  agreement  or  contract 
made  with  the  said  party  of  the  first  part  prior  to  the  making 
and  delivering  these  presents.  And  the  said  party  of  the 
first  part  further  covenants  and  agrees  to  and  with  the  said 
party  of  the  second  part,  that  before  letters  patent  shall  be 
issued  for  said  invention,  he  will  make  such  necessary  and 
proper  assignment  thereof  to  the  said  party  of  the  second 
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part  that  said  patent  may  and  shall  issue  to  the  parties 
hereto  jointly,  giving  to  them  an  equal,  undivided  one-third 
interest  therein,  and  hi  case  the  said  party  of  the  first  part 
shall  hereafter  invent  any  improvements  upon  the  present 
model  which  may  be  patented,  he  shall,  before  obtaining  let- 
ters patent  therefor,  make  such  necessary  and  proper  assign- 
ment thereof  to  the  said  party  of  the  second  part  that  the 
patent  therefor  may  and  shall  issue  to  the  said  parties  hereto 
jointly,  as  aforesaid ;  and  that  the  party  of  the  second  part 
shall  have  the  right  to  use  said  subsequent  invention  in  and 
about  the  manufacture  and  sale  of  said  machine,  during  the 
time  this  contract  shall  be  in  force,  exclusively:  Provided, 
that  the  party  of  the  second  part  shall  have  no  interest  in 
any  invention  of  the  said  party  of  the  first  part  after  this 
contract  shall  cease  to  be  in  force,  by  any  reason  whatever. 
"And  the  party  of  the  first  part  further  covenants  and 
agrees  to  and  with  the  party  of  the  second  part,  that  he  will 
work  for  the  party  of  the  second  part  in  and  about  the  manu- 
facture of  said  machines,  and  the  repairing  (if  required)  of 
the  same,  by  the  second  party  paying  therefor  such  wages 
as  is  received  at  the  time  by  first-class  mechanics  in  this 
city,  so  long  as  the  party  of  the  second  part  may  desire  his 
services  in  the  business  of  said  manufacturing  and  repairing, 
and  that  he  will  devote  his  time  entirely  to  said  business. 
And  in  consideration  of  the  convenants  and  agreements  of 
the  said  party  of  the  first  part,  the  said  party  of  the  second 
part  covenants  and  agrees  to  and  with  the  said  party  of  the 
first  part,  that  they  will  manufacture  for  sale,  and  sell  the 
same,  if  they  can,  fifty  of  said  machines  the  coming  sea- 
son, the  said  second  party  being  at  the  whole  of  the  expense 
of  manufacturing  and  selling  the  same,  and  the  profits 
arising  from  the  sale  of  said  machines,  after  deducting  all 
expenses  and  losses,  (if  any,)  to  be  equally  divided  between 
said  individuals  interested  in  said  profits, — that  is  to  say, 
each  receiving  one-third  of  said  profits.     And  the  said  party 
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of  the  second  part  further  covenants  and  agrees  to  and 
with  the  said  party  of  the  first  part,  that  they  will  manufac- 
ture for  the  season  of  1867,  and  each  succeeding  year,  one 
hundred  machines  before  mentioned,  upon  the  same  condi- 
tions before  mentioned,  and  the  profits  arising  therefrom  to 
be  divided  in  like  manner ;  and  if  the  business  should  war- 
rant, and  the  second  party  so  agree  to  build  an  excess  over 
one  hundred  of  said  machines  in  any  one  year,  then,  and  in 
that  event,  the  said  party  of  the  first  part  is  to  pay  to  the 
said  party  of  the  second  part  eight  per  cent  interest  annually 
on  one-third  of  all  such  capital  as  shall  be  necessary  and 
used  by  said  party  of  the  second  part  in  the  business  afore- 
said, in  the  manufacturing  said  excess,  and  selling  and  repair- 
ing done  in  said  business  on 'said  excess.  And  it  is  mutually 
agreed  between  the  respective  parties,  that  no  sale  of  any 
part  or  right  of  said  invention  shall  be  made  by  either  party 
without  the  written  consent  of  all  the  others,  and  when  any 
sales  are  made,  the  profits  arising  therefrom  shall  be  divided 
as  before  mentioned,  as  in  case  of  any  other  profits. 

"And  it  is  further  covenanted  and  agreed  between  the 
respective  parties,  that  the  said  business  of  manufacturing, 
repairing  and  selling  said  machines  as  aforesaid,  may,  at 
any  time  hereafter,  be  discontinued  by  a  majority  of  the  indi- 
viduals to  these  covenants,  by  giving  ninety  days'  notice  to 
the  other  of  their  intention  so  to  do :  Provided,  the  said 
party  of  the  second  part  shall,  before  the  time  of  discontinu- 
ance, assign  to  the  said  party  of  the  first  part,  in  due  form 
of  law,  any  and  all  right,  title  and  interest  which  the  said 
party  of  the  second  part  may  at  the  time  have  in  and  to  said 
invention  for  said  machines,  and  any  improvement  thereon 
and  thereto  made  by  the  said  party  of  the  first  part,  and 
coming  within  the  terms  of  this  contract,  by  virtue  of  any 
patent  or  patents,  or  otherwise.  And  the  said  party  of  the 
second  part  further  covenants  and  agrees  to  and  with  the 
said  party  of  the  first  part,  they  will  pay  to  me,  said  party 
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of  the  first  part,  one-third  of  the  net  profits  realized  from  the 
said  business  of  manufacturing,  repairing  and  selling  said 
machines,  over  and  above  the  actual  cost  of  manufacturing, 
repairing  and  selling  same,  and  losses  sustained  and  suf- 
fered, of  any  and  all  kinds  whatsoever,  and  over  and  above  all 
actual  and  necessary  expenses  incurred  in  relation  thereto, 
and  that  upon  the  first  day  of  January  of  each  and  every 
year,  or  immediately  thereafter,  a  complete  settlement  of  the 
business  shall  be  had  and  determined. 

"And  it  is  further  agreed  and  understood  between  the  re- 
spective parties,  that  in  case  a  patent  is  not  obtained  for  said 
machine,  this  agreement  is  to  become  of  no  effect.  And  it  is 
also  further  covenanted  and  agreed  between  the  respective 
parties,  that  for  all- the  time  in  which  said  party  of  the  sec- 
ond part  shall  be  actually  and  necessarily  engaged  manufac- 
turing or  selling  any  of  said  machines,  the  same  compensation 
shall  be  paid  to  the  said  party  of  the  second  part  as  is  paid 
to  the  party  of  the  first  part  for  services  so  rendered,  said 
amount  to  be  paid  out  of  the  receipts. 

"And  it  is  further  covenanted  and  agreed  between  the  re- 
spective parties,  that  the  covenants  and  agreements  herein 
contained  shall  extend  to,  and  be  obligatory  upon,  the  heirs, 
executors,  administrators  or  assigns  of  the  respective  parties 
hereto. 

"Witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

A.  B.  Graham,  [seal.] 
IV.  B.  Werden,  [seal.] 
C.  A.  Werden,     [seal.] 

Signed,  sealed  and  delivered  in  presence  of  J.  E.  Clarkson." 

It  is  further  alleged  in  the  bill,  that  on  or  about  the  5th 
day  of  December,  1865,  Alvaro  B.  Graham,  one  of  the  appel- 
lees, filed  in  the  patent  office  of  the  United  States  his  petition 
for  letters  patent  upon  the  machine  mentioned  in  the  con- 
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tract,  accompanied  with  specifications,  drawings,  etc.,  and 
paid  the  fees  required  by  law,  which  fees,  and  the  fees  for 
legal  services  in  said  application,  were  borne  by  the  com- 
plainants ;  that  after  the  execution  of  said  contract  complain- 
ants purchased  a  large  and  commodious  foundry  and  machine 
shop,  a  large  amount  of  tools,  material  and  machinery,  and 
employed  a  large  force  of  men  to  manufacture  the  said  har- 
vesting machines,  appointed  said  Graham  as  the  foreman 
and  general  manager  of  said  shops,  and  gave  to  him  the  sole 
management  and  direction  of  the  same,  and  purchased,  at 
his  request,  all  the  tools,  machinery,  materials  and  supplies, 
and  hired  and  engaged  all  the  assistants  and  workmen  asked 
for  by  said  Graham,  or  pointed  out  or  suggested  as  needful 
or  useful  by  said  Graham,  at'  any  time ;  that  thereafter,  and 
on  or  about  the  9th  day  of  September,  1868,  the  aforesaid 
agreement  was  modified  and  altered  by  a  certain  agreement 
made  between  the  complainants  and  said  Graham,  and  one 
0.  G.  Blaisdell,  a  copy  of  which  said  agreement  is  made  an 
exhibit,  and  is  as  follows : 

"This  agreement,  made  and  entered  into  this  9th  day  of 
September,  A.  D.  1&68,  between  W.  B.  and  C.  A.  Werden, 
parties  of  the  first  part,  and  A.  B.  Graham  and  0.  G.  Blais- 
dell, parties  of  the  second  part : 

"Witnesseth,  that  the  said  parties  of  the  first  part  doth 
hereby  agree  to  and  with  the  said  parties  of  the  second  part, 
to  employ  them,  and  do  hereby  employ  them,  to  labor  for 
the  said  party  of  the  first  part  in  manufacturing  reaping  and 
mowing  machines,  upon  the  following  terms,  and  for  the  fol- 
lowing terms,  to-wit :  The  party  of  the  first  part  shall  fur- 
nish a  shop  to  work  in,  being  the  shop  now  belonging  to  the 
party  of  the  first  part  in  Waukegan,  and  a  moulding  shop, 
one  steam  engine,  one  lathe,  one  milling  machine,  one  cen- 
tering machine,  one  cupola,  one  blower  and  one  rattler,  and 
any  and  all  material  of  any  and  every  kind  to  be  used  in 


1883.]  Werden  et  al.  v.  Graham  et  al.  175 

Statement  of  the  case. 

making  said  machine,  and  in  addition  thereto  shall  pay  said 
parties  of  the  second  part  for  the  labor  in  making  said  ma- 
chines, such  a  sum  of  money  as  will  make,  when  added  to  the 
cost  of  the  material  for  each  machine,  for  mowers  $80,  and 
for  reapers  $95,  the  same  to  be  paid  from  time  to  time,  as 
the  work  upon  the  machine  progresses.  And  the  said  party 
of  the  second  part  do  hereby  agree  to  and  with  the  said  first 
party,  that  they  will  at  once  proceed  in  said  shop,  and  before 
the  mowing  season  of  A.  D.  1869,  do  all  the  labor  necessary 
to  build,  and  actually  to  build,  for  the  said  first  party,  one 
hundred  mowers  and  reapers,  the  same  to  be  of  the  style  and 
kind  known  as  Graham  Machine,  of  iron  frame,  with  the 
latest  improvements,  to  be  finished  and  painted  in  the  same 
style  as  those  of  A.  D.  1868,  and  all  of  the  work  to  be  done 
in  first-class  order  and  style,  at  and  for  the  sum  of  $8.0  for 
mowers,  and  $95  for  reapers,  to  be  paid  in  the  following 
manner,  that  is  to  say :  First,  the  actual  cost  of  the  mate- 
rial necessary  to  be  used  in  the  making  of  each  machine 
shall  be  deducted  from  the  above  price  to  be  paid  for  con- 
structing each  machine,  and  the  balance  shall  be  paid  in 
cash,  from  time  to  time,  as  the  labor  upon  each  machine 
progresses. 

"And  it  is  further  agreed  between  said  parties,  that  said 
second  party  shall  furnish  their  own  tools  to  do  said  work 
with,  except  such  as  is  hereinbefore  enumerated,  and  that 
all  of  the  said  machines  shall  be  finished  up  ready  for  the 
sale  of  1869,  and  that  in  no  event  shall  said  second  party 
have  any  lien  upon  such  machines,  or  any  part  thereof,  for 
their  labor  upon  the  same  under  this  contract. 

"In  witness  whereof  the  parties  have  herewith  set  their 
hands  and  seals  the  day  and  year  first  above  named. 

W.  B.  and  C.  A.  Werden, 
A.  B.  Graham, 
0.  G.  Blaisdell." 
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It  is  also  further  alleged  in  the  bill,  that  said  Alvaro  B. 
Graham,  one  of  the  appellees,  at  or  very  near  the  date  of  the 
application  for  the  patent  before  mentioned,  made,  executed 
and  delivered  to  complainants  and  himself  an  assignment,  in 
due  form  of  law,  of  all  the  inventions  and  devices  described, 
exhibited  or  shown  in  said  application  for  letters  patent,  or 
then  invented  by  him,  and  therein  requested  that  a  patent 
should  issue  to  said  three  assignees  jointly,  upon  said  appli- 
cation, and  said  assignment  was  thereafter,  on  the  5th  day 
of  December,  1865,  duly  recorded  in  the  patent  office;  that 
thereafter,  and  about  February  11,  1867,  said  Alvaro  B. 
Graham,  one  of  the  appellees,  made  and  filed  in  the  United 
States  patent  office  his  petition  for  the  grant  of  letters  patent 
to  himself,  upon  certain  other  improvements  in  reaping  ma- 
chines, and  thereafter  filed  his  specifications  and  drawings, 
and  procured  complainants  to  pay  the  necessary  fees  of  the 
government,  and  for  legal  expenses  incident  thereto,  and 
while  both  of  said  applications  were  pending  before  the  patent 
office,  and  before  the  patent  had  been  issued  upon  either  of 
them,  caused  the  same  to  be  amended,  in  this  respect :  The 
first  application  for  a  patent  contained,  first,  a  device  which 
had  for  its  object  the  connection  of  the  finger-bar  of  the  har- 
vesting machine  to  the  frame  thereof,  so  as  to  secure  the  free 
passage  of  the  finger-bar  over  the  ground,  and  at  the  same 
time  permit  it  to  adjust  itself  perfectly  to  the  inequalities  of 
the  surface  over  which  it  passed  ;  and  second,  a  device  having 
for  its  object  the  cutting  of  lodged  or  fallen  grain  or  grass 
in  a  proper  manner,  without  clogging  the  machinery  of  the 
harvester;  and  third,  a  device  for  the  proper  gathering  of 
the  grass,  and  bending  it  over  within  the  reach  of  the  knives 
at  the  cutter-bar  side  of  the  machine ;  and  when  the  second 
application  was  made,  said  Alvaro  B.  Graham,  one  of  the 
appellees,  withdrew  from  the  first  application  the  first  of  the 
above  named  devices,  and  included  it  in  the  second  appli- 
cation, and  thereafter,  on  the  11th  of  February,  1868,  he 


1683.]  Werden  et  al.  v.  Graham  et  al.  177 

Statement  of  the  case. 

procured  a  patent  on  the  second  application  to  be  issued  in 
his  own  name, — wherefore  the  complainants  charge,  that, 
in  equity,  they  became  owners  of  the  undivided  two-thirds  of 
said  second  patent.  It  is  further  alleged  in  the  bill,  that 
said  appellee  Alvaro  B.  Graham  assigned  said  last  mentioned 
patent  to  the  other  appellee,  Hugh  Graham,  on  the  12th  of 
August,  1870,  but  charges  that  the  latter,  at  the  time,  had 
full  knowledge  of  complainants'  rights, — that  the  transfer  was 
not  made  in  good  faith,  etc. 

It  is  further  alleged,  that  said  appellee  Alvaro  B.  Graham, 
from  November,  1865,  to  May,  1869,  and  during  all  the  time 
that  complainants  continued  to  manufacture  machines  under 
the  contract,  had  full  and  complete  charge  of  complainants' 
shops  and  foundry,  and  was  furnished  by  complainants  with 
everything  required,  or  desired,  or  requested,  by  him  for  the 
manufacture  of  the  said  machines  under  the  contracts ;  that 
by  unfair  representations  of  said  appellee  Alvaro  B.  Graham, 
and  by  his  neglect,  and  on  account  of  his  willful  neglect  and 
refusal  to  fulfill  and  comply  with  said  contract,  and  because 
he  had  not  then  caused,  and  did  not  cause,  his  said  machine 
to  be  a  finished  and  properly  made  machine,  the  manufac- 
ture of  said  machine  proved  very  disastrous  to  complainants, 
and  caused  them  to  sustain  a  loss  .of  not  less  than  $30,000  ; 
that  appellees  have  refused  to  assign  any  interest  in  the  last 
mentioned  patent  to  complainants,  and  have  collected  many 
thousands  of  dollars  for  fees,  damages  and  royalties,  under 
said  patent,  and  that  they  are  wholly  irresponsible. 

Allegations  excusing,  or  seeking  to  excuse,  the  filing  of  the 
bill  then  follow.  Prayer  is,  that  appellee  Alvaro  B.  Graham 
be  decreed  to  assign  to  complainants  two-thirds  interest  in 
said  patents,  and  two-thirds  of  all  moneys  received  on  account 
thereof,  and  that  appellees  be  restrained  from  assigning  any 
interest  in  said  letters  patent,  and  from  collecting  any  claims, 
damages  or  fees  thereunder,  and  for  general  relief.  There 
was  a  demurrer  to  the  bill,  which  was   sustained,  and   on 
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appeal  to  the  Appellate  Court  for  the  First  District  that 
decree  was  affirmed.  This  appeal  is  from  that  decision  of 
the  Appellate  Court. 

Mr.  Chas.  H.  Wood,  for  the  appellants : 

Mere  lapse  of  time  is  no  bar  to  specific  performance,  except 
it  shows  an  abandonment.     Bennett  v.  Welch,  25  Ind.  143. 

In  this  case  complainants  continually  insisted  on  their 
rights.  In  such  cases  laches  can  not  be  set  up  as  a  bar. 
(Tilton  v.  Stein,  87  111.  122.)  And  when  the  circumstances 
satisfactorily  account  for  the  delay,  relief  will  not  be  denied. 
Hamilton  v.  Quimby,  46  111.  90 ;  Clark  v.  Hoyle,  52  id.  427 ; 
Harper  v.  Ely,  50  id.  ISO;   Gibbons  v.  Hoag,  95  id.  69. 

Waiting,  under  advice  of  counsel,  for  a  decision  in  another 
case,  is  a  good  excuse  for  delay.  Cox  v.  Montgomery,  43  111. 
110. 

Specific  performance  granted  after  twenty-seven  years' 
delay, — in  case  of  Haffner  v.  Dickson,  2  Har.  &  J.  46.  After 
twenty-three  years, — in  Neiv  Barbadoes  T.  B.  Co.  v.  Vree- 
land,  4  N.  J.  Eq.  (3  Green,)  157;  Bennett  v.  Welch,  25  Ind. 
140. 

Messrs.  Banning  &  Banning,  for  the  appellees : 

A  party  can  not  compel  the  specific  performance  of  a  con- 
tract unless  he  has  himself  fully  performed,  or  justly  accounts 
for  his  non-performance.  Scott  v.  Sheperd,  3  Gilm.  486 ; 
HeckardY.  Sayre,  34  111.  142;  Stowe  v.  Russell,  36  id.  18; 
Supervisors  v.  Henneberry,  41  id.  180;  Iglehart  v.  Gibson,  56 
id.  91 ;  Hoyt  v.  Tuxbury,  70  id.  339. 

The  gross  laches  of  appellants  is  fatal  to  the  relief  sought. 
Milward  v.  Earl  Thanet,  5  Ves.  720,  note  ;  Eades  v.  Williams, 
4  DeG.  M.  &  G.  691 ;  Story's  Eq.  sec.  771 ;  3  Parsons  on 
Contracts,  *357 ;  Fry  on  Specific  Peisformance,  sees.  737, 
744,  734;  Hough  v.  Coughlan,  41  111.  134;  Roby  v.  Cossitt, 
78  id.  643 ;   Whittaker  v.  Robinson,  65  id.  413. 
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There  being  no  right  to  a  specific  performance,  there  is  no 
other  ground  on  which  to  maintain  the  bill,  as  the  remedy 
for  any  supposed  breach  of  the  contract  is  complete  at  law. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

A  bare  reference  to  the  terms  of  this  contract  would  seem 
to  be  enough  to  demonstrate  that  it  is  now  impossible  of 
specific  performance,  however  desirable  it  otherwise  might 
be  to  hold  appellee  Alvaro  B.  Graham  to  its  terms.  It  was 
made  on  the  25th  day  of  November,  1865,  and  obligated  ap- 
pellants to  "manufacture  for  sale,  and  sell  the  same,  if  they 
can,  fifty  of  said  machines,"  (the  Champion  Keaping  and 
Mowing  Machine,)  "the  coming  season/'  (i.  e.,  the  season  of 
1866,)  to  "manufacture  for  the  season  of  1867,  and  each 
succeeding  year,  one  hundred  machines  before  mentioned. " 
The  duration  of  the  contract  is,  by  its  terms,  limited  to  the 
period  at  which  the  patent  therein  provided  for  would  expire, 
which,  by  virtue  of  sec.  4884,  chap.  60,  Kev.  Stat,  of  the 
United  States,  is  seventeen  years.  There  is  no  allegation  in 
the  bill  of  a  performance  of  the  contract  up  to  any  recent 
period,  but,  on  the  contrary,  it  is  alleged,  in  substance,  that 
it  never  has  been  complied  with  by  Alvaro  B.  Graham,  and 
on  that  account,  and  for  that  claimed  justification,  it  is 
alleged,  inferentially  at  least,  it  has  not  been  complied  with 
by  appellants.  The  precise  date  of  the  issue  of  the  first 
patent  is  not  alleged,  but  the  issue  of  the  second  patent  is 
alleged  to  have  been  on  the  11th  of  February,  1867.  From 
that  date  until  the  filing  of  the  bill,  October  25,  18S1,  lacks 
a  little  less  than  four  months,  only,  of  being  fifteen  years, 
or  leaving  but  little  over  two  years  remaining  within  which 
the  contract  was  to  run.  To  now  specifically  perform  such 
a  contract  is,  obviously,  impossible.  Whatever  else  may  be 
decreed,  in  the  very  necessity  of  things  it  can  not  be  specific 
performance.     Courts  of  equity  never  decree  the  specific  per- 
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formance  of  a  contract  where  the  decree  would  be  a  vain  or 
imperfect  one.      Tobey  v.  County  of  Bristol,  3  Story,  800. 

Treated  as  a  bill  for  an  account,  we  are  also  of  opinion 
the  bill  can  not  be  sustained.  It  is  said  in  Story's  Equity 
Jur.  sec.  794:  "It  may  be  stated  as  a  general  proposition, 
that  for  breaches  of  contract,  and  other  wrongs  and  injuries 
cognizable  at  law,  courts  of  equity  do  not  entertain  juris- 
diction to  give  redress  by  way  of  compensation  or  damages, 
where  these  constitute  the  sole  objects  of  the  bill,  for  when- 
ever the  matter  of  the  bill  is  merely  for  damages,  and  there 
is  a  perfect  remedy  therefor  at  law,  it  is  far  better  that 
they  should  be  ascertained  by  a  jury  than  by  the  conscience 
of  an  equity  judge, — and,  indeed,  the  just  foundation  of 
equitable  jurisdiction  fails  in  all  such  cases,  as  there  is  a 
plain,  complete  and  adequate  remedy  at  law.  Compensation 
or  damages,  it  should  seem,  ought  therefore  ordinarily  to  be 
decreed  in  equity  only  as  incidental  to  other  relief  sought 
by  the  bill  and  granted  by  the  court,  or  where  there  is  no 
adequate  remedy  at  law,  or  where  some  peculiar  equity  in- 
tervenes." There  is  not  claimed  to  be  any  peculiar  equity 
here  intervening.  The  bill  claims  no  profits  or  losses  as  the 
result  of  carrying  out  the  partnership,  for  it  is  framed  upon 
the  hypothesis  that  the  partnership  was  not  carried  out, 
and,  we  have  just  seen,  there  is  no  foundation  for  a  decree 
for  specific  performance.  Appellants  claim  a  decree  solely 
for  damages,  and  these,  they  allege,  result,  first,  from  the 
refusal  of  appellee  Alvaro  B.  Graham  to  keep  and  perform 
his  contract  to  render  his  personal  services  in  the  shops  of 
appellants,  and  in  overseeing  the  manufacture  of  machines, 
etc. ;  and  second,  from  his  refusal  to  keep  and  perform  his 
contract  that  before  letters  patent  should  be  issued  for  the 
invention  to  be  applied  for,  he  would  make  such  an  assign- 
ment that  the  patent  should  issue  to  appellants  and  himself 
jointly,  giving  to  each  person  an  equal,  undivided  one-third 
interest  therein,  and  that  he  should  make  a  like  assignment 
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as  to  any  improvements  on  that  patent  which  he  should 
apply  for.  These  are  clearly  personal  covenants  between 
appellee  Alvaro  B.  Graham  and  appellants,  unon  which,  in 
case  of  breach,  an  action  at  law  may  be  maintained.  Alvaro 
B.  Graham,  as  the  party  of  the  first  part,  covenants  with 
appellants,  as  parties  of  the  second  part,  each  being,  with 
regpect  to  the  other,  an  independent  contracting  party.  The 
covenants  are,  in  no  sense,  to  the  firm,  or  by  the  firm,  but 
are  to  and  by  parties  dealing  with  each  other  as  individuals. 

The  modified  agreement  is,  clearly,  of  the  same  character, 
and  differs  from  the  original  agreement  only  in  that  there  is 
an  additional  party  to  it.  It  is  between  appellants,  as  par- 
ties of  the  first  part,  and  appellee  Alvaro  B.  Graham,  and 
0.  G.  Blaisdell,  as  parties  of  the  second  part,  and  the  under- 
takings are  expressly  by  the  latter  to  the  former,  as  indi- 
viduals, and  not  to  any  firm  of  which  they,  or  either  of  them, 
were  members.  For  the  breach  of  such  covenants  and  agree- 
ments the  remedy  is,  an  action  of  covenant  where  the  instru- 
ment is  under  seal,  and  where  it  is  not,  assumpsit.  Parsons 
on  Partnership,  275,  note  a ;  Collyer  on  Partnership,  (Per- 
kins' ed.)  sec.  245.  See,  also,  Doyle  et  al.  v.  Bailey  et  al.  75 
111.  418. 

Whether  appellants  shall  be  able  to  show  a  sufficient  rea- 
son for  their  own  failure  to  comply  with  their  contract,  will 
be  left  to  be  determined  by  the  court  of  law,  where  they  must 
seek  their  remedy. 

We  think  the  demurrer  was  properly  sustained  to  appel- 
lants' bill,  and  that  the  judgment  of  the  Appellate  Court  was 
therefore  right.     It  must  be  affirmed. 

Judgment  affirmed. 
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Christian  Belslay 

v. 
Edward  C.  Engel. 

Filed  at  Ottawa  June  16,  1883. 

1.  WiLii — devise  construed  as  passing  life  estate,  and  not  falling  within 
rule  in  Shelly' s  case.  A  testator  devised  to  his  grand  daughter  "the  free  use 
and  occupation  of"  certain  land,  "to  have  and  to  hold,  to  use,  occupy  and 
enjoy  the  same,  together  with  all  the  rents,  issues  and  profits  thereof,  with 
the  appurtenances,  during  her  natural  life."  In  giving  other  bequests,  the 
will  provided:  "It  is  my  will,  and  this  bequest  is  made  upon  the  express 
declaration,  that  in  case  any  of  said  grand  children  should  depart  this  life 
without  issue  of  their  body,  that  then  all  their  share  of  said  real  estate 
(or  to  whom  the  use  thereof  is  bequeathed  as  aforesaid)  shall  be  equally 
divided  among  all  my  grand  children  and  their  legal  representatives,  and  the 
title  thereto  thereaf terwards  so  vest  forever.  It  is  my  will  that  no  title  in  fee 
to  any  of  said  land  shall  vest  in  my  said  grand  children,  and  I  declare  it  to 
be  my  will  that  they  shall  only  have  a  life  estate  therein,  and  that  the  fee 
simple  shall  vest  in  their  legal  heirs.  And  it  is  my  will  that  they,  nor  anj- 
of  them,  shall  have  any  right  to  sell,  dispose  of,  mortgage  or  incumber,  in 
any  manner,  any  of  said  land,  and  that  they  shall  keep  it  free  and  clear  for 
their  legal  heirs,  to  whom  it  shall  descend  forever:"  Held,  that  the  grand 
daughter  just  named  took  only  a  life  estate,  and  that  the  devise  to  her  did 
not  come  within  the  rule  in  Shelly's  case. 

2.  The  rule  in  Shelly's  case  is,  at  most,  a  technical  rule  of  construction, 
and  must  give  way  to  the  clear  intention  of  the  testator  or  donor,  when  that 
intention  can  be  ascertained  from  the  instrument  in  which  the  words  sup- 
posed to  be  words  of  limitation  are  used. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county  ; 
the  Hon.  David  McCulloch,  Judge,  presiding. 

Messrs.  Shaw  &  Edwards,  for  the  plaintiff  in  error : 

We  do  not  deny  that  to  bring  this  case  within  the  rule  in 

Shelly's  case  is  to  disregard  the  intention  of  the  testator. 

This  is  the  frequent  effect  of  the  rule,  but  it  has  become  one 

of  property,  which  the  courts  may  not  disregard.      Welsch  v. 

Savings  Bank,  94  111.  191. 
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The  case  of  Baker  v.  Scott,  62  111.  86,  is  conclusive  of  this. 
See,  also,  Brislain  v.  Wilson,  63  111.  173. 

The  final,  controlling  declaration  of  the  testator  in  the  case 
at  bar  is,  that  the  "fee  simple  shall  vest  in  their  legal  heirs, " — 
that  is,  in  the  heirs  generally  of  his  grand  children,  who  are 
to  take  as  a  class  not  ascertained,  fixed  or  named  in  the  will, 
as  purchasers,  but  to  be  ascertained  from  the  Statute  of 
Descents,  when  the  descent  is  cast. 

Mr.  Wm.  L.  Ellwood,  for  the  defendant  in  error : 

If  the  language  used  is  not  such  as  to  imperatively  require 
the  application  of  the  rule  in  Shelly' s  case,  the  court  will  not 
defeat  the  express  wish  of  the  testator.  The  great  and  lead- 
ing principle  in  the  construction  of  wills  is  the  intention  of 
the  testator,  when  not  inconsistent  with  the  rules  of  law. 
Rountree  v.  Talbot  et  al.  89  111.  246. 

The  word  "heirs,"  as  used  in  the  latter  part  of  the  thir- 
teenth clause  of  the  will,  seems  to  be  used  in  the  same  sense 
as  "children,"  or  "issue,"  as  it  is  preceded  by  the  declaration 
that  in  case  any  of  the  grand  children  should  depart  this  life 
without  issue  of  their  body,  their  share  should  be  equally 
divided  among  all  said  grand  children.  Beacraft  v.  Strawn, 
67  111.  32 ;  Hodgson  v.  Ambrose,  Douglass,  337. 

To  effectuate  the  clear  intention  of  the  testator  the  words 
"heirs,"  "issue,"  and  "children,"  may  be  construed  inter- 
changeably. Bradden  v.  Cannon,  1  Grant's  C.  60 ;  Bowers 
v.  Porter,  4  Pick.  198 ;  Ebby  v.  Ebby,  5  Pa,  St.  461 ;  Butler 
v.  Huestis,  68  111.  602. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  question  for  decision  in  this  case  is,  whether  the 
language  of  the  sixth  and  thirteenth  clauses  of  the  will  of 
Joseph  Belslay,  deceased,  brings  the  devise  therein  made  to 
his  grand  daughter,  Catharine  Belslay,  within  the  rule  in 
Shelly' 8  case,  so  as  to  give  her  the  fee  in  the  lands  specifically 
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devised  to  her  in  the  sixth  clause,  or  whether  she  only  takes 
a  life  estate  in  such  lands.  There  can  be  no  doubt  it  was 
the  intention  of  the  testator  to  give  to  the  devisee  only  a  life 
estate  in  the  lands  bestowed  on  her,  and  it  is  thought  a  cor- 
rect construction  of  the  several  clauses  of  the  will  accords 
with  that  intention.  The  lands  in  question  are  specifically 
devised  by  the  sixth  clause  of  the  will,  which  is  as  follows : 
"Sixth — I  give  and  bequeath  unto  my  grand  daughter,  Catha- 
rine Belslay,  the  free  use  and  occupation  of"  the  lands  in 
dispute,  "to  have  and  to  hold,  to  use,  occupy  and  enjoy  the 
same,  together  with  all  the  rents,  issues  and  profits  thereof, 
with  the  appurtenances,  during  her  natural  life."  Had  this 
clause  stood  alone,  it  would  not  be  doubted  the  devisee  would 
only  take  a  life  estate  in  the  lands  devised  to  her.  Of  this 
no  question  is  made.  The  difficulty  arises  on  the  thirteenth 
clause  of  the  will,  which  is  as  follows  :  "  Thirteenth — It  is 
my  will,  and  this  bequest  is  made  upon  the  express  decla- 
ration, that  in  case  any  of  my  said  grand  children  should 
depart  this  life  without  issue  of  their  body,  that  then  all 
their  share  of  said  real  estate  (or  to  whom  the  use  thereof  is 
bequeathed  as  aforesaid)  shall  be  equally  divided  among  all 
my  grand  children  and  their  legal  representatives,  and  the 
title  thereto  thereafterwards  so  vest  forever.  It  is  my  will 
that  no  title  in  fee  to  any  of  said  land  shall  vest  in  my  said 
grand  children,  and  I  declare  it  to  be  my  will  that  they  shall 
only  have  a  life  estate  therein,  and  that  the  fee  simple  shall 
vest  in  their  legal  heirs.  And  it  is  my  will  that  they,  nor 
any  of  them,  shall  have  any  right  to  sell,  dispose  of,  mort- 
gage or  incumber,  in  any  manner,  any  of  said  land,  and  that 
they  shall  keep  it  free  and  clear  for  their  legal  heirs,  to  whom 
it  shall  descend  forever."  In  seeking  for  the  true  meaning 
of  this  thirteenth  clause,  it  is  well  to  bear  constantly  in  mind 
the  fact  the  testator  had  only,  by  the  sixth  clause  of  his  will, 
given  the  devisee  a  life  interest  in  the  lands  devised  to  her, — 
that  is,  she  is  "to  have  and  to  hold,  to  use,  occupy  and  enjoy 
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the  same,  together  with  all  the  rents,  issues  and  profits 
thereof,  with  the  appurtenances,  during  her  natural  life." 
The  devise,  in  this  respect,  is  equivalent  to  a  devise  to  her  of 
a  life  estate  in  the  property  itself.  There  is  some  amhiguity 
in  the  thirteenth  clause  of  the  will,  as  will  be  seen  on  a  close 
reading.  It  begins  by  saying :  "It  is  my  will,  and  this  be- 
quest is  made  upon  the  express  declaration,"  etc.  What 
"bequest"  is  meant?  It  is  doubtful  whether  it  has  reference 
to  the  division  of  his  estate  as  mentioned  in  the  twelfth  clause 
of  his  will,  which  is  the  residue  of  his  property,  both  real  and 
personal,  not  before  specifically  disposed  of  or  required  for 
the  payment  of  legacies,  or  whether  it  has  reference  to  spe- 
cific devises  mentioned  in  other  clauses  of  the  will.  The 
former  would  seem  to  be  the  correct  reading.  But  conceding 
it  applies  to  specific  devises,  as  well  as  to  the  division  of  the 
residue  of  the  estate,  does  it  change  the  character  of  the 
devise  as  made  in  the  sixth  clause  of  the  will  ?  Extraordi- 
nary caution  seems  to  have  been  taken  in  drafting  the  thir- 
teenth clause,  to  express  the  will  of  the  testator, — that  his 
grand  children  shall  only  have  a  life  estate  in  the  lands 
given  to  them.  That  intention  is  so  manifest  it  is  not  a 
matter  of  dispute.  Any  construction  of  the  will  that  would 
give  the  grand  children  of  the  testator  participating  in  his 
bounty  a  greater  estate  than  a  life  interest  in  the  devises 
made  to  them,  would  be  in  direct  opposition  to  his  oft  repeated 
will  and  desire.  If  his  intention  in  this  regard,  so  plainly 
expressed,  is  to  be  defeated  at  all,  it  is  by  the  use  of  the 
words  "legal  heirs, "  in  whom  the  fee  simple  title  is  ultimately 
to  vest,  and  that,  too,  by  giving  to  them  a  technical  mean- 
ing wholly  inconsistent  with  the  context.  This  ought  not  to 
be,  if  it  can  be  avoided  without  a  palpable  violation  of  a 
known  rule  of  law.  Construing  the  sixth  and  thirteenth 
clauses  of  the  will  together,  it  does  not  seem  the  language 
employed  brings  the  devise  made  by  the  sixth  clause  within 
the  rule  in  Shelly's  case,  as  it  has  been  defined  by  this  court 


186  City  of  Chicago  v.  Schmidt,  Admx.  [June 

Syllabus. 

in  Baker  v.  Scott,  62  111.  86,  or  in  Butler  v.  Huestis,  68  111. 
594.  It  is,  at  most,  a  technical  rule  of  construction,  and 
has  always,  since  the  decision  in  Perrin  v.  Blake,  4  Burr. 
2579,  given  way  to  the  clear  intention  of  the  testator  or 
donor,  when  that  intention  could  be  ascertained  from  the 
instrument  in  which  the  words  supposed  to  be  words  of  lim- 
itation were  used.  This  rule  will  control,  unless  where  it 
contravenes  some  settled  principle  of  law, — otherwise,  in- 
stead of  being  a  rule  by  which  justice  could  be  administered, 
it  would  be  a  source  of  incalculable  mischief  in  its  practical 
application.  No  reasoning  can  disabuse  the  mind  of  the  im- 
pression made  upon  it  by  the  plain  and  natural  reading  of 
the  sixth  and  thirteenth  clauses  of  his  will,  that  the  testator 
only  intended  to  give  his  grand  children  a  life  estate  in  the 
property  bestowed  upon  them  for  their  use  during  their  natu- 
ral lives,  and  no  subtle  finesse  of  construction  will  be  adopted 
to  defeat  that  intention.  The  case  being  considered  is  clearly 
within  the  principle  of  Butler  v.  Huestis,  supra,  and  the  de- 
cision should  be  controlled  by  the  reasoning  in  that  case. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  City  of  Chicago 
v. 
Louisa  Schmidt,  Admx. 

Filed  at  Ottawa  June  16,  1883. 

1.  New  teiae— on  the  finding  of  the  facts.  In  an  action  against  a  city 
and  a  railway  company,  to  recover  for  the  death  of  the  plaintiff's  intestate, 
alleged  to  have  been  occasioned  by  the  negligence  of  the  defendants,  the 
first  trial  resulted  in  a  judgment  for  the  defendants,  which  was  reversed  by 
this  court,  and  the  cause  remanded.  There  was  a  second  trial,  with  the 
same  result,  and  again  reversed.  The  railway  company  was  then  dismissed 
from  the  case.     A  third  trial  was  had,  resulting  in  a  verdict  against  the  city 


1883.]  City  of  Chicago  v.  Schmidt,  Admx.  187 

Brief  for  the  Plaintiff  in  Error. 

for  $5000,  which  was  set  aside.  A  fourth  attempt  resulted  in  a  mis-trial. 
For  the  fifth  time  the  case  was  submitted  to  a  jury,  and  there  was  a  judgment 
for  the  plaintiff  for  $3500,  which  was  affirmed  by  the  Appellate  Court.  On 
a  further  appeal  to  this  court,  by  the  city,  it  was  considered,  if  no  imperative 
rule  of  law  forbid,  the  maxim,  debet  esse  finis  litium,  might  well  be  applied. 

2.  Death  from  negligence — liability  of  city  in  respect  to  defective 
sidewalk.  A  city  had  notice  of  a  hole  in  a  sidewalk  near  a  railroad  crossing, 
and  neglected  to  repair  the  same  within  a  reasonable  time.  A  person  in  pass- 
ing over  such  walk,  exercising  due  care,  stepped  into  the  hole,  whereby  he 
was  unavoidably  thrown  upon  the  railway  track  before  an  approaching  train 
of  cars,  and  in  attempting  to  get  up  his  clothes  caught  upon  a  spike  or  nail 
in  the  sidewalk,  and  he  was  struck  by  the  train  before  he  was  able  to  extri- 
cate himself,  and  killed:  Held,  the  city  was  liable  in  damages,  under  the 
statute,  to  the  personal  representatives  of  the  deceased,  for  causing  his  death. 

3.  Instruction — partial  summing  up  of  the  facts.  Where  an  instruc- 
tion attempts  to  summarize  the  facts  or  elements  in  a  cause  essential  to  a 
recovery,  it  is  vicious  if  it  omits  to  give  any  important  particular  essential  to 
a  recovery. 

4.  But  where  there  are  two  distinct  opposing  theories  upon  which  a  trial 
is  had,  of  both  of  which  there  is  evidence  tending  to  establish,  an  instruction 
based  upon  either  theory  is  not  required  to  have  embodied  therein  all  the 
hypothetical  elements  contained  in  the  distinct  and  opposing  theory.  All  the 
law  requires  is,  that  an  instruction  based  upon  some  particular  hypothesis 
warranted  by  the  evidence,  which  undertakes  to  summarize  the  elements  in 
the  cause  essential  to  a  recovery  upon  that  theory,  must  not  omit  any  essen- 
tial matter. 


Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  Julius  S.  Grinnell,  and  Mr.  Clarence  A.  Knight,  for 
the  plaintiff  in  error : 

Want  of  ordinary  care  by  the  deceased  prevents  a  recovery. 
Chicago,.  Burlington  and  Quincy  R.  R.  Co.  v.  Hazard,  26  111. 
373;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  JoJmson, 
103  id.  512;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Lee,  68  id.  576;  St.  Louis,  Alton  and  Terre  Haute  R.  R.  Co. 
v.  Manly,  58  id.  300 ;  Chicago  and  Alton  R.  R.  Co.  v.  Gretz- 
ner,  46  id.  75. 
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A  known  or  probable  danger  should  be  approached  with 
greater  care  and  caution  than  if  there  were  no  apparent  dan- 
ger. Wabash  Ry.  Co.  v.  Henks,  91  111.  406;  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.  v.  Bell,  70  id.  102 ;  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Howard,  80  id.  88;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  Damerell,  81  id.  450 ; 
Lake  Shore  and  Michigan  Southern  R.  R.  Co.  v.  Hart,  87  id. 
529 ;  City  of  Centralia  v.  Kroitse,  64  id.  19 ;  Illinois  Central 
R.  R.  Co.  v.  Goddard,  72  id.  567;  City  Ry.  Co.  v.  Lewis,  5 
Bradw.  247. 

It  is  error  in  an  instruction  to  single  out  and  state  the 
facts  on  one  side  only,  leaving  others  having  a  bearing  on 
the  right  to  recover.  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Griffin,  68  111.  499  ;  Martin  v.  Johnson,  89  id.  538 ; 
Haines  v.  Hale,  71  id.  554 ;  Logg  v.  People,  92  id.  602  ;  Thorp 
v.  Goewey,  85  id.  614;  Pennsylvania  Co.  v.  Stoelke,  104  id. 
201;  Illinois  Central  R.  R.  Co.  v.  Hetherington,  83  id.  510; 
Illinois  Linen  Co.  v.  Hough,  91  id.  64. 

Mr.  Eufus  King,  and  Mr.  Allan  C.  Story,  for  the  defend- 
ant in  error : . 

Where  a  judgment  is  affirmed  by  the  Appellate  Court,  this 
court  is  conclusively  bound  as  to  the  finding  of  the  facts. 
Eev.  Stat.  chap.  110,  sec.  90;  Germania  Fire  Ins.  Co.  v. 
McKee,  94  111.  494;  Massachusetts  Mutual  Life  Ins.  Co.  v. 
Robinson,  9S  id.  324. 

The  plaintiff  is  only  obliged  to  present  the  law  correctly 
in  his  instructions  applicable  to  his  theory  of  the  case,  and 
is  not  bound  in  every  instruction  to  anticipate  and  exclude 
ever  possible  defence.  Logg  v.  People,  92  111.  604 ;  Trash  v. 
People,  104  id.  572. 

Appellant  was  the  wrong-doer,  and  "no  wrong-doer  ought 
to  be  allowed  to  apportion  or  qualify  his  own  wrong ;  and 
that,  as  a  loss  has  actually  happened  whilst  his  wrongful  act 
was  in  force  and  operation,  he  ought  not  to  be  permitted  to 
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set  up  as  a  defence  that  there  was  a  more  immediate  cause 
of  the  loss,  if  that  cause  was  put  in  operation  by  his  own 
wrongful  act.  To  entitle  such  party  to  exemption  he  must 
show,  not  only  that  the  same  loss  might  have  happened,  but 
that  it  must  have  happened  if  the  act  complained  of  had  not 
been  done."  Davis  v.  Gairitt,  6  Bing.  716;  Vanderburg  v. 
Truax,  4  Demo,  464 ;  McDonald  v.  Shelling,  14  Allen,  290 ; 
Scott  v.  Sheperd,  3  Wils.  403 ;  Clark  v.  Lebanon,  63  Maine, 
393 ;    Willey  v.  Belfast,  61  id.  569. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  the  case,  brought  under  the  statute, 
by  Louisa  Schmidt,  as  administratrix  of  Frederick  Schmidt, 
her  late  husband,  against  the  city  of  Chicago,  to  recover 
damages  for  his  death,  which  is  alleged  to  have  been  caused 
by  a  defective  sidewalk,  which  the  city,  after  notice,  negli- 
gently suffered  to  remain  out  of  repair.  There  was  a  trial 
upon  the  merits  in  the  circuit  court  of  Cook  county,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  $3500,  which 
was  affirmed  on  appeal  to  the  Appellate  Court,  and  the  case 
is  now  before  us  for  review. 

It  is  a  conceded  fact  that  the  deceased  was  killed  by  a 
passing  train  of  the  Northwestern  Eailroad  Company,  and 
the  company  was  originally  joined  as  a  co-defendant  with 
the  plaintiff  in  error.  The  accident  resulting  in  Schmidt's 
death  occurred  on  the  5th  of  May,  1873,  and  the  cause  was 
first  tried  in  March,  1875,  resulting  in  a  verdict  for  the 
defendants.  On  appeal  to  this  court  by  defendant  in  error 
the  case  was  reversed,  and  the  cause  remanded  for  further 
proceedings.  (See  83  111.  405,  where  the  case  is  reported.) 
There  was  another  trial  of  the  cause  in  March,  1S78,  with 
the  same  result,  and  on  appeal  to  the  Appellate  Court  the 
judgment  of  the  circuit  court  was  again  reversed.  After  the 
second  reversal  the  action  was  dismissed  as  to  the  railway 
company,  and  a  third  trial  was  had  in  February,  1880,  result- 


190  City  of  Chicago  v.  Schmidt,  Admx.  [June 

Opinion  of  the  Court. 

ing  in  a  verdict  against  the  city  for  $5000.  For  some  cause 
or  other  this  verdict  was  set  aside,  and  in  April  following,  the 
case  was  submitted  to  another  jury,  which  resulted  in  a  mis- 
trial, the  jury  being  unable  to  agree.  In  January,  1882, 
the  cause  was  submitted  to  a  jury  for  the  fifth  time,  with  the 
result  already  stated.  It  will  be  thus  seen,  as  between  the 
present  parties  there  has  been  one  mis-trial,  and  two  verdicts 
for  defendants  in  error, — the  first  for  $5000,  and  the 'last 
$3500.  In  the  light  of  these  facts,  if  no  imperative  rule  of 
law  forbids,  we  think  the  maxim,  debet  esse  finis  litium,  may 
well  be  applied. 

This  case,  as  the  record  fully  shows,  was  earnestly  and 
vigorously  contested  in  the  court  below,  on  issues  of  fact. 
Each  party  entertained  and  propounded  to  the  court  and  jury 
distinct  and  opposing  theories  as  to  how  the  accident  occurred. 
For  the  defendant  in  error  it  was  contended,  that  Schmidt, 
the  deceased,  while  passing  along  on  the  sidewalk  within  a 
few  feet  of  the  track  of  the  Northwestern  Railway  Company, 
and  while  in  the  exercise  of  due  care,  stepped  into  a  hole  in 
the  sidewalk,  of  which  the  city  had  notice,  and  was  thereby 
unavoidably  thrown  upon  the  railway  track  of  said  company, 
and  that  in  attempting  to  get  up  his  clothing  caught  upon  a 
spike  or  nail  in  the  sidewalk,  and  before  he  was  able  to  extri- 
cate himself  and  get  oif  the  track  he  was  struck  and  killed  by 
a  passing  train.  The  other  theory  is,  that  Schmidt  was  hurry- 
ing along  to  cross  the  railway  track  in  front  of  a  passing  train, 
and  in  doing  so  came  in  collision  with  a  boy,  which  momen- 
tarily detained  him,  and  to  make  up  the  lost  time  occasioned 
by  the  collision,  he  jumped  off  the  sidewalk  and  attempted  to 
run  around  the  front  of  the  engine  of  the  moving  train,  and 
thus  make  the  crossing,  and  in  doing  so  was  struck  by  the 
cow-catcher,  and  killed.  There  was  evidence  tending  to  estab- 
lish both  these  theories,  and  it  was  for  the  jury  to  deter- 
mine which  of  the  two,  if  either,  was  the  correct  one.  This 
they  have  done,  and  their  finding  has  received  the  indorse- 
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ment  and  approval  of  the  Appellate  Court,  and  this  must  be 
accepted  as  conclusive  of  the  controversy,  so  far  as  it  depends 
on  the  facts. 

Assuming  the  hypothesis  of  the  plaintiff  below  to  be  true 
as  above  stated,  there  was  a  clear  right  of  recovery,  and  the 
first  instruction,  which  is  mostly  complained  of,  does  nothing 
more  than  so  inform  the  jury,  and  we  see  no  substantial 
objection  to  it.  The  learned  counsel  for  plaintiff  in  error,  if 
we  correctly  understand  him,  seems  to  suppose  that  the  gen- 
eral doctrine  often  recognized  by  this  court,  which  holds  an 
instruction  vicious  that  attempts  to  summarize  the  facts  or 
elements  in  a  cause  essential  to  a  recovery,  but  fails  in  some 
important  particular,  applies  to  an  instruction  which  merely 
fails,  as  was  the  case  here,  to  embody  in  it  the  evidence  tend- 
ing to  establish  a  distinct  antagonistic  theory.  That  such  is 
not  the  case  is  too  palpable  to  admit  of  serious  discussion. 
In  most,  if  not  all,  cases  of  conflicting  testimony,  there  are 
two  or  more  distinct  opposing  theories,  supported,  more  or 
less,  by  the  evidence,  and  the  very  object  of  instructions  is, 
to  present  to  the  jury  these  several  distinct  views,  with  the 
conclusions  of  law  pertaining  to  them,  respectively,  and  any 
attempt  to  embody  in  one  instruction  all  the  hypothetical 
elements  contained  in  the  distinct  and  necessarily  opposing 
views,  would  make  the  veriest  nonsense.  All  the  law  requires 
is,  that  an  instruction  based  upon  some  particular  hypothesis 
warranted  by  the  evidence,  which  undertakes  to  summarize 
the  elements  in  the  cause  essential  to  a  recovery  upon  that 
theory,  must  not  omit  any  essential  matter. 

There  is  some  criticism  of  other  instructions,  but  we  do 
not  think  it  well  founded.  On  the  whole,  we  are  of  opinion 
the  law  of  the  case  was  properly  laid  down  by  the  court,  and 
that  there  is  no  material  error  in  the  record  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed. 
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W.  Henry  Moore 

v. 

Eugene  Wayman  et  al. 

Filed  at  ML  Vernon  June  16,  1883. 

1.  Taxes — collection — when  enjoined.  It  is  the  doctrine  of  this  court 
that  equity  will  not  enjoin  the  collection  of  taxes  that  are  levied  on  property 
subject  to  taxation,  and  which  are  due  and  unpaid,  if  the  same  are  legally 
imposed.  A  court  of  equity  will  never  enjoin  the  collection  of  taxes  unless 
they  are  void,  or  levied  without  authority  on  the  part  of  the  officers  executing 
the  revenue  laws. 

2.  As  long  as  such  officers  are  acting  under  the  law  in  imposing  and  col- 
lecting taxes,  the  courts  will  not  interfere.  They  will  do  so  only  when  such 
officers  transcend  their  powers,  and  act  without  legal  warrant.  Nor  will  they 
interfere  for  the  reason  that  the  assessment  is  not  strictly  according  to  the 
letter  of  the  law;  and  when  there  is  no  ground  for  enjoining  the  collection 
of  a  tax,  the  collector  can  not  be  enjoined  from  making  a  tax  deed  to  the 
holder  of  the  certificate  of  purchase,  unless  good  cause  is  shown  for  matters 
which  have  transpired  since  the  sale. 

3.  Same — terms  upon  which  sale  will  be  set  aside.  If  the  owner  of  land 
lies  by  and  permits  judgment  to  go  against  his  land  for  taxes,  and  the  same 
to  be  sold  and  paid  for,  it  is  the  settled  law  of  this  court  that  before  he  can 
have  the  sale  set  aside  as  a  cloud  on  his  title,  he  must  tender  or  offer  to  pay 
the  holder  of  the  certificate  the  purchase  money,  and  all  taxes  he  has  paid, 
with  interest  thereon.  A  bill  seeking  to  enjoin  the  making  of  a  tax  deed  on 
the  ground  of  mere  irregularities,  is  subject  to  demurrer  if  it  fails  to  offer  to 
refund  the  money  paid  by  the  holder  of  the  certificate. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  W.  Henry  Moore,  pro  se. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  complainants,  to  enjoin 
the  collector  from  making  a  tax  deed  for  two  forty-acre  tracts 
of  land  that  had  been  sold  for  delinquent  taxes,  and  the  time 
for  redemption  had  expired.     The  bill  nowhere  charges  that 
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the  property  was  not  liable  to  taxation,  or  that  it  had  not 
been  legally  assessed,  or  the  tax  lawfully  imposed  on  the 
property,  or  that  the  tax  so  levied  had  been  paid.  There  is 
nothing  alleged  to  show  that  the  tax  is  unjust,  or  that  it 
would  be  inequitable  to  enforce  payment,  nor  is  there  a  ten- 
der or  any  kind  of  offer  to  pay  the  taxes,  with  interest,  or  any 
other  sum,  to  the  holder  of  the  tax  certificate.  There  are, 
however,  alleged  technical  errors  and  omissions  in  reporting 
the  delinquent  list  and  the  petition  for  a  judgment,  and  in 
failing  to  give  notice  to  a  person  to  whom  the  land  was 
assessed  for  taxation ;  but  it  is  not  contested  that  he  had 
no  interest  in,  or  claim  to,  the  land  at  the  time  it  was 
assessed  for  taxation,  or  afterwards ;  that  the  collector's  re- 
port did  not  specify  the  years  for  which  the  back  taxes  were 
levied ;  that  the  collector's  report  was  in  loose  sheets,  and 
was  not  corrected  before  the  sale  by  marking  the  taxes  that 
were  paid  after  the  advertisement  and  before  the  sale,  and 
the  list  was  not  copied  in  the  proper  books,  and  the  judgment 
was  not  signed  by  the  county  judge,  and  proper  notice  was 
not  given.  The  evidence  contradicts  most  of  these  allegations. 
Personal  notice  and  publication  were  had  on  the  parties  in 
interest.  Personal  service  was  had  on  all  the  residents  but 
Armstrong,  who  had  no  interest  in  the  property  when  listed 
or  at  the  time  of  the  sale,  and  notice  was  given  and  publi- 
cation was  made.  The  loose  sheets  of  the  collector's  report 
were  read  in  evidence,  which  seems  to  have  been  in  proper 
form,  and  they  were  filed  by  the  clerk,  and  so  indorsed,  in 
consecutive  order,  and  at  the  end  is  the  affidavit  of  the  col- 
lector. It  was  admitted  the  name  of  the  judge  was  signed 
to  the  judgments  by  the  county  clerk,  by  the  direction  of  the 
judge.  The  collector  could  not  remember  that  he  corrected 
this  list,  but  had  always  done  so  before  judgment  was  ren- 
dered. No  tracts  were  marked  paid,  in  the  "Tax-sale  and 
Kedemption  Eecord."  On  this  evidence  the  circuit  court 
rendered  a  decree   perpetually  enjoining  the  collector  from 
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executing  a  tax  deed  to  the  holder  of  the  certificate,  and  the 
record  is  brought  to  this  court  by  appeal. 

It  is  not  denied  that  every  cent  of  this  tax  was  honestly 
and  equitably  due  when  the  judgment  was  rendered  and  the 
sale  was  made.  It  is  the  doctrine  of  this  court  that  equity 
will  not  enjoin  the  collection  of  taxes  that  are  levied  on  prop- 
erty subject  to  taxation,  and  which  are  due  and  unpaid, 
where  the  tax  is  legally  imposed.  A  court  of  equity  will 
never  interfere  to  enjoin  the  collection  of  taxes  unless  they 
are  void,  or  levied  without  authority  on  the  part  of  the  officers 
executing  the  revenue  laws.  As  long  as  such  officers  are  act- 
ing under  the  law  in  imposing  and  collecting  taxes,  the  courts 
will  not  interfere,  only  where  they  transcend  their  powers, 
and  act  without  legal  warrant.  (Ottaiva  Glass  Co.  v.  McCa- 
leb,  81  111.  556.)  Nor  for  the  reason  that  the  assessment  is 
not  strictly  according  to  the  letter  of  the  law.  (Chicago,  Bur- 
lington and  Qwincy  R.  R.  Co.  v.  Siders,  88  111.  320.)  Numer- 
ous other  cases  in  this  court  announce  the  same  doctrine. 
The  State  and  the  government  municipalities  protect  all  alike 
and  confer  equal  benefits  on  all,  and  it  is  eminently  just  that 
each  person  should,  as  required  by  the  constitution  and  the 
plainest  principles  of  natural  justice,  and  the  simplest  rules 
of  equity,  contribute  his  proportionate  share  to  support  the 
government  and  its  municipalities,  that  affords  such  protec- 
tion and  confers  such  benefits.  It  is  inequitable  and  unjust 
to  a  community  that  any  person  should  escape  his  fair  share 
of  the  common  burthens  for  the  support  of  government. 
Equity,  therefore,  can  not  aid  in  the  perpetration  of  such 
injustice  and  wrong. 

If,  then,  there  were  no  grounds  for  enjoining  the  tax,  as 
we  have  seen,  there  can  be  no  grounds  for  enjoining  the  col- 
lector from  executing  a  tax  deed  to  the  holder  of  the  certifi- 
cate of  purchase,  as  nothing  subsequent  to  the  sale  has  been 
shown  requiring  the  interposition  of  a  court  of  equity.  If 
objections  existed,  they  should  have  been  made  when  appli- 
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cation  was  made  for  judgment.  It  would  be  highly  inequi- 
table and  unjust  to  permit  owners  to  lie  by  and  permit 
judgment  to  go  against  their  land,  a  sale  to  be  made,  the 
land  purchased,  and  the  tax  to  be  paid  by  the  purchaser,  and 
then  come  in  and  restrain  the  collector  from  making  a  deed 
to  the  purchaser,  and  compel  him  to  sustain  the  loss.  There 
is  no  rule  of  law  or  principle  of  equity  that  will  compel,  or 
even  requires,  one  man  to  pay  the  taxes  of  another,  or  dis- 
charge any  of  his  duties  to  the  public.  Such  injustice  can 
never  be  tolerated  by  the  courts, — and  to  enjoin  the  collector 
from  making  a  deed  in  this  case  would  produce  that  result. 
It  was  neither  illegal  nor  inequitable  for  any  person  to  pur- 
chase the  land  when  exposed  to  sale  for  these  delinquent 
taxes.  On  the  contrary,  public  policy  invites  and  encour- 
ages such  purchases  by  the  high  rate  of  interest  that  the  law 
gives  the  purchaser  on  a  redemption  from  the  sale.  If  it  is 
placed  on  the  ground  that  complainants  may  have  the  sale 
cancelled  by  an  equitable  redemption  to  remove  a  cloud  from 
the  title,  then  it  is  the  settled  law  of  this  court  that  com- 
plainants must  tender  or  offer  to  pay  the  holder  of  the  certi- 
ficate the  purchase  money  and  all  taxes  he  has  paid,  with 
interest  thereon,  before  he  can  have  relief.  (Reed  v.  Tyler, 
56  111.  2SS ;  Reed  v.  Reber,  62  id.  240 ;  Farwell  v.  Harding, 
96  id.  32;  Barneti  v.  Cline,  60  id.  205.)  Other  cases  an- 
nouncing the  same  rule  might,  if  necessary,  be  cited.  It  is 
based  on  the  fundamental  rule  that  he  who  seeks  equity  must 
do  equity. 

The  demurrer  in  this  case  should  have  been  sustained, 
because  the  bill  was  defective  in  not  offering  to  refund  the 
money  paid  by  the  holder  of  the  certificate  at  the  tax  sale, 
and  for  subsequent  taxes,  if  any,  paid  by  him ;  and  the 
decree  was  erroneous  because  it  did  not  require  such  pay- 
ment as  a  condition  to  the  relief  sought,  even  if  there  were 
irregularities  in  the  levying  and  collecting  the  tax  which  were 
not  cured  by  the  191st  section  of  the  Revenue  law,  or  even  if 
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a  court  of  equity  is  not  precluded  by  the  224th  section  of  the 
Eevenue  law,  as  amended  at  the  session  of  1879,  (Laws  of 
1879,  p.  253,)  from  trying  any  question  except  whether  the 
tax  was  paid,  or  the  land  was  not  liable  to  the  tax. 

For  the  errors  indicated  the  decree  of  the  court  below  must 
be  reversed,  and  the  cause  remanded. 

Decree  reversed. 


Stephen  Paddon  et  al. 
v. 
The  People's  Insurance  Company. 

Filed  at  Ottawa  June  16,  1883. 

Appeal — presumption  as  to  finding  of  facts.  Where  there  is  a  contro- 
versy as  to  a  fact  necessary  to  the  plaintiff's  right  to  recover,  and  the  court 
finds  for  the  defendant  without  stating  any  propositions  of  law,  it  will  be 
presumed  the  judgment  was  based  upon  a  finding  of  the  facts  against  the 
plaintiff;  and  when  the  Appellate  Court  fails  to  recite  in  its  judgment  a  find- 
ing of  the  facts  differently  from  that  of  the  trial  court,  the  affirmance  of  the 
judgment  will  be  taken  as  a  finding  of  the  facts  the  same  way. 

Appeal  from  the  Appellate  Court  for  the  First  District ; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  K.  S.  Williamson,  Judge,  presiding. 

Messrs.  Page  &  Booth,  for  the  appellants. 

Mr.  Elbert  H.  Gary,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  is  upon  what  are  claimed  to  be 
insurance  contracts,  made  by  the  People's  Insurance  Com- 
pany with  plaintiffs,  Stephen  Paddon  &  Co.  The  first  count 
of  the  declaration  is  upon  what  purports  to  be  a  written  con- 
tract of  insurance,  and  the  second  and  third  counts  are  upon  a 
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verbal  contract.  A  loss  is  averred  under  both  counts,  with  the 
usual  formality,  the  making  of  proofs  of  such  loss,  and  every 
other  fact  necessary  to  a  recovery,  if  the  contracts  declared 
on  are  valid  and  binding  on  the  company.  To  the  declara- 
tion containing  these  facts  the  company  pleaded  the  general 
issue.  On  the  first  trial  the  jury  to  whom  the  cause  was 
submitted  found  the  issues  for  plaintiffs,  and  assessed  their 
damages  at  the  amount  of  the  loss  proven,  being  for  the 
sums  named  in  the  insurance  contracts.  That  judgment,  on 
the  appeal  of  defendant,  was  reversed  by  the  Appellate  Court 
for  the  First  District,  and  the  cause  remanded.  On  the 
second  trial  the  court  to  whom  the  cause  was  submitted  for 
trial,  without  the  intervention  of  a  jury,  found  the  issues  for 
defendant,  and  rendered  judgment  accordingly.  On  plain- 
tiffs' appeal,  that  judgment  was  affirmed  by  the  Appellate 
Court,  and  plaintiffs  bring  the  case  to  this  court. 

Whether  the  insurance  contracts  declared  on  were  in  fact 
made  and  assented  to  by  both  parties  thereto  before  the  loss 
occurred,  were  questions  of  fact.  It  seems  the  trial  court 
must  have  found  no  such  contracts  were  proven,  otherwise 
its  decision  would  have  been  for  plaintiffs.  The  declaration 
counts,  in  part,  upon  a  verbal  contract  of  insurance.  It  is 
not  claimed  such  a  contract  is  not  as  valid,  if  fairly  and 
understandingly  entered  into,  as  though  its  terms  had  been 
reduced  to  writing  and  signed  by  the  respective  parties. 
There  is  nothing  in  this  record  that  indicates  the  trial  court 
based  its  judgment  on  the  ground  a  verbal  contract  of  insur- 
ance was  not  binding  on  the  party  making  it.  The  case 
seems  to  have  been  tried  solely  on  the  question  whether  any 
such  contracts  as  those  mentioned  in  the  declaration  had,  in 
fact,  been  entered  into  by  the  parties.  Where  an  Appellate 
Court  fail  to  recite  in  their  judgment  they  found  the  facts 
differently  from  what  they  were  found  by  the  trial  court,  it 
will  be  understood  the  affirmance  of  the  judgment  implies  a 
finding  of  the  facts  the  same  way. 
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Were  it  true,  as  counsel  insist  it  is,  the  facts  of  this 
case  are  uncontroverted,  it  would  then  be  a  question  of  law 
whether,  on  the  facts  appearing  from  the  record,  plaintiffs 
would  be  entitled  to  recover.  That  question,  on  the  authority 
of  Goodrich  v.  Lincoln,  93  111.  360,  would  be  open  for  consid- 
eration in  this  court,  without  the  trial  court  being  asked  to 
instruct  itself  how  to  find  as  to  the  law  of  the  case.  But 
that  is  not  the  case  here.  The  contracts  declared  on  are 
alleged  to  have  been  made  one  day,  and  on  the  next  clay,  or 
the  next  day  but  one,  the  loss  occurred.  It  was  a  matter  of 
contention  in  the  trial  court  whether  any  such  contracts  were 
entered  into  at  any  time  before  the  destruction  of  plaintiffs' 
property  by  fire.  That,  of  course,  is  a  question  of  fact,  and  it 
was  found  against  the  position  taken  by  plaintiffs.  No  doubt 
the  same  controversy  was  carried  on  in  the  Appellate  Court. 
This  question  of  fact  must  have  been  found  in  the  same  way 
by  it,  and  the  findings  of  the  latter  court  concerning  contro- 
verted questions  of  fact  are,  of  course,  conclusive  on  this 
court.  The  evidence  in  this  record  has  been  examined  with 
patient  care,  and  it  is  seen  there  is  some  ground,  at  least,  for 
the  controversy  as  to  the  making  of  the  insurance  contracts 
insisted  upon, — whether  such  contracts  were  made  before  the 
destruction  by  fire  of  the  property  claimed  to  have  been  in- 
sured under  them.  Enough  appears  to  show  the  making  of 
the  contracts  was  controverted.  Which  way  the  preponder- 
ance of  the  evidence  may  have  been,  is  a  question  upon  which 
this  court  can  express  no  opinion.  It  is  sufficient  it  appears 
the  making  of  the  contracts  was  matter  of  contention  between 
the  parties,  to  make  the  finding  of  the  Appellate  Court  con- 
clusive as  to  the  facts  involved. 

No  error  appearing  that  can  be  reviewed  in  this  court,  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  Lake  Erie  and  Western  Eailway  Company 

v. 

John  Zoffinger. 

Filed  at  Springfield  June  14,  1883. 

1.  Appeal — reviewing  controverted  questions  of  fact.  Where  there  is  a 
direct  conflict  in  the  testimony  on  almost  all  the  material  facts,  in  an  action 
on  the  case  to  recover  for  a  personal  injury  caused  by  negligence,  a  finding 
by  the  jury  for  the  plaintiff  implies  a  finding  of  every  fact  the  evidence  tends 
to  establish  in  favor  of  the  plaintiff  necessary  to  sustain  the  action,  and  when 
the  Appellate  Court  finds  the  facts  the  same  way  by  affirming  the  judgment, 
such  finding  is  conclusive  on  this  court. 

2.  Negligence— /acte  establishing  negligence.  In  an  action  on  the 
case  against  a  railway  company,  to  recover  for  a  personal  injury  alleged  to 
have  resulted  from  the  negligence  of  defendant,  where  there  was  evidence 
tending  to  show  that  the  plaintiff  was  struck  by  cars  being  moved  by  the 
defendant  at  a  street  crossing;  that  the  train  was  being  run  at  an  unusual  rate 
of  speed;  that  no  bell  was  rung  or  whistle  sounded;  that  there  was  no  light 
on  the  forward  car  that  struck  the  plaintiff,  and  that  plaintiff  was  observing 
due  care  for  his  safety,  it  was  held,  that  such  facts,  assuming  them  to  have 
been  proven,  established  a  clear  right  of  recovery  in  the  plaintiff. 

3.  Eekok  will  not  always  eeverse — admission  of  improper  evi- 
dence. The  admission  of  improper  evidence  of  a  trifling  character,  not  affect- 
ing in  the  slightest  degree  the  defence  set  up,  affords  no  ground  for  reversing 
a  judgment  in  favor  of  the  plaintiff  fully  justified  by  the  other  facts  found 
by  the  jury. 

4.  Evidence — statements  of  a  third  persbn.  In  an  action  to  recover  for 
a  personal  injury  by  being  struck  by  a  moving  car  at  a  street  .crossing,  the 
defence  was  a  want  of  due  care  by  the  plaintiff,  and  that  he  was  intoxicated. 
The  defence  offered  to  prove  that  just  before  the  accident  the  plaintiff,  in  a 
saloon,  called  for  a  drink  of  liquor,  and  that  the  bar-keeper  told  him  he  had 
enough,  which  the  court  excluded,  on  objection:  Held,  that  this  evidence 
was  not  admissible,  and  was  properly  refused.  The  fact  whether  plaintiff 
was  under  the  influence  of  liquor  was  subject  to  proof  the  same  as  any  other 
fact  in  the  case,  but  could  not  be  proved  by  the  declaration  of  a  third 
person. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  N.  J.  Pillsbury,  Judge,  presiding. 
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This  was  an  action  on  the  case,  brought  by  appellee, 
against  the  appellant,  in  the  McLean  circuit  court,  where  a 
trial  was  had  resulting  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  for  $3500,  and  costs.  On  the  trial  the  defend- 
ant sought  to  show  that  the  plaintiff  was  intoxicated  at  the 
time  he  was  injured,  which  the  plaintiff  denied.  The  defend- 
ant called  Mr.  Lancaster,  who  testified  that  he  saw  plaintiff 
in  Homath's  saloon,  and  thought  he  was  drunk,  and  heard 
him  ask  the  bar-keeper  for  more  liquor,  and  then  the  witness 
was  asked,  "What  did  the  bar-keeper  say?"  The  court  sus- 
tained an  objection  to  the  question.  The  defendant  then 
offered  to  prove  by  the  witness  that  the  bar-keeper  said  to 
plaintiff,  "No,  you  have  had  enough,"  but  the  court  excluded 
it.     The  other  material  facts  appear  in  the  opinion. 

Mr.  Benjamin  D.  Lucas,  and  Messrs.  Weldon  &  McNtjlta, 
for  the  appellant : 

The  burden  of  proving  that  he  exercised  ordinary  care 
was  on  the  appellee.  Dyer  v.  Talcott,  16  111.  300;  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Hazzard,  26  111.  377 ; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Damerell,  81 
id.  454;  Kipperly  v.  Ramsden,  83  id.  355;  Indianapolis  and 
St.  Louis  R.  R.  Co.  v.  Evans,  88  id.  63 ;  President,  etc.  v. 
Carter,  2  Bradw.  34 ;  Chicago  City  Ry.  Co.  v.  Lewis,  5  id.  245. 

Declarations  of  a  third  party  to  plaintiff  about  a  matter 
material  to  the  issue  are  competent  evidence.  Wharton  on 
Evidence,  (2d  ed.)  sec.  1136;  Jewett  y.  Banning,  23  Barb. 
15;  McClerhan  v.  McMillon,  6  Pa.  St.  366. 

The  negligence  complained  of  must  have  caused  the  injury. 
Chicago  and  Rock  Island  R.  R.  Co.  v.  McKean,  40  111.  218; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  Admr.  60 
id.  504 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Van- 
Patton,  64  id.  514;  Chicago,  Burlington  and  Quincy  R.  R.  Co. 
v.  Lee,  Admr.  68  id.  583. 
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If  appellee  failed  to  exercise  ordinary  care  he  can  not  re- 
cover. Dyer  v.  Talcott,  16  111.  300;  G.  C.  W.  R.  R.  Co.  v. 
Jacobs,  20  id.  478 ;  Grand  Tower  Manf.  and  Trans.  Co.  v. 
Hawkins,  72  id.  388 ;  Chicago  and  Alton  R.  R.  Co.  v.  Becker, 
76  id.  26 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Har- 
ivood,  80  id.  90  ;  Illinois  Central  R.  R.  Co.  v.  Green,  81  id.  24; 
Kipperly  v.  Ramsden,  83  id.  357 ;  Illinois  Central  R.  R.  Co.  v. 
Hetherington,  id.  515;  Indianapolis  and  St.  Louis  R.  R.  Co. 
v.  Evans,  88  id.  64 ;  Chicago  and  Northwestern  R.  R.  Co.  v. 
Scates,  90  id.  587 ;  Illinois  Central  R.  R.  Co.  v.  Patterson,  93 
id.  294. 

The  law  is,  that  unless  appellee  was  struck  at  the  street 
crossing,  he  can  not  recover.  Illinois  Central  R.  R.  Co.  v. 
Hetherington,  83  id.  510  ;  Illinois  Central  R.  R.  Co.  v.  God- 
frey, 71  id.  500 ;  Lake  Erie  and  Western  Ry.  Co.  v.  Zoffinger, 
10  Braclw.  252;  Jefferson  and  Madison  R.  R.  Co.  v.  Gold- 
smith, 47  Ind.  43 ;  Gill  v.  Pennsylvania  R.  R.  Co.  59  Pa.  St. 
129;  Railroad  Co.  v.  Norton,  12  Harr.  465;  Railroad  Co.  v. 
Mulheim,  81  Pa.  St.  366. 

Mr.  N.  B.  Reed,  and  Messrs.  Fifer  &  Phillips,  for  the 
appellee : 

The  declaration  of  the  bar-keeper  to  the  plaintiff  was 
clearly  incompetent  to  prove  the  fact  sought  to  be  shown 
thereby.  1  Greenleaf  on  Evidence,  sec.  199  ;  Child  v.  Grace, 
2  Carr.  &  Payne,  *193;  Commonwealth  v.  Kinney,  12  Mete. 
235. 

The  negligence  alleged  was,  first,  there  was  no  light  on 
the  west  end  of  the  train  at  the  time  it  crossed  Howard 
street ;  second,  the  bell  was  not  rung ;  third,  the  train,  when 
approaching,  was  running  at  a  high  rate  of  speed  ;  and  fourth, 
there  was  no  person  on  the  west  end  of  the  train  to  watch 
the  track  or  give  warning  of  danger.  The  jury  must  have 
found  some  of  these  allegations  of  carelessness  were  proven, 
and  if  so,  the  recovery  was  rightful. 
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This  case  has  been  tried  three  times,  each  and  every  trial 
resulting  in  a  verdict  for  the  plaintiff. 

Per  Curiam  :  This  action  was  brought  by  John  Zoffinger, 
against  the  Lake  Erie  and  Western  Kailway  Company,  to 
recover  for  personal  injuries  sustained  by  plaintiff,  caused  by 
a  train  of  cars  defendant  was  moving  over  the  track  of  the 
Indianapolis,  Bloomington  and  Western  railroad,  in  the  city 
of  Bloomington.  On  the  trial  plaintiff  recovered  a  judgment 
for  $3500,  on  which  the  circuit  court  rendered  judgment 
against  defendant.  That  judgment  was  affirmed,  on  appeal, 
in  the  Appellate  Court,  and  defendant  brings  the  case  to  this 
court  on  its  further  appeal. 

After  a  careful  consideration  of  the  entire  record,  no  tangi- 
ble ground  is  perceived  on  which  a  reversal  of  the  judgment 
in  this  case  can  be  based.  There  was  a  direct  conflict  in  the 
testimony  touching  almost  every  material  fact  in  the  case ; 
but  the  jury  found  the  issues  in  favor  of  plaintiff,  and  that 
implies  a  finding  of  every  fact  the  evidence  tends  to  establish 
in  favor  of  plaintiff  that  was  necessary  to  sustain  the  action. 
The  Appellate  Court,  by  its  judgment  of  affirmance,  having 
found  the  facts  the  same  way,  its  findings  are,  of  course, 
conclusive  on  this  court,  under  the  statute. 

There  is  evidence  tending  to  show  plaintiff  was  struck  by 
the  cars  being  moved  by  defendant,  at  or  on  the  crossing  of 
Howard  street ;  that  the  train  was  being  run  at  an  unusual 
rate  of  speed ;  that  no  bell  was  rung  or  whistle  sounded ; 
that  there  was  no  light  on  the  forward  car  that  struck  plain- 
tiff, and  that  plaintiff  was  observing  due  care  for  his  safety. 
As  there  was  some  evidence  tending  to  establish  these  facts 
the  jury  must  have  so  found,  and  the  affirmance  of  the  judg- 
ment in  the  Appellate  Court  implies  a  finding  of  the  facts 
the  same  way.  Conceding  the  facts  to  be  as  they  must  have 
been  found,  a  clear  case  is  made  in  favor  of  plaintiff,  where 
a  recovery  is  fully  justified. 
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The  evidence  admitted  which  it  is  insisted  was  improperly 
allowed,  is  of  too  trifling  a  character  to  be  made  the  ground 
of  a  reversal  of  a  judgment  where  the  facts  are  as  the  jury 
must  have  found  them.  It  could  not  in  the  slightest  degree 
affect  the  defence  sought  to  be  made,  and  defendant  was  not 
in  the  least  prejudiced  by  its  admission.  There  was  no  error 
in  excluding  what  the  bar-keeper  may  have  said  to  plaintiff 
when  he  called  for  something  to  drink  at  his  counter.  No 
principle  is  suggested  on  which  such  declarations  are  admis- 
sible. All  that  was  sought  to  be  proved  was,  whether  plain- 
tiff was  then  under  the  influence  of  intoxicants.  The  remark 
made  by  the  witness  was  not  proper  to  show  that  fact.  If 
that  was  his  condition,  it  was  subject  to  proof  as  any  other 
fact  in  the  case.  What  the  witness  said  to  him  was  not 
proper  to  show  his  condition. 

But  two  instructions  were  given  for  plaintiff.  Neither  of 
them  contains  any  bad  law.  So  far  as  they  assume  to  state 
the  law,  it  is  formulated  with  sufficient  accuracy.  On  the 
other  hand  a  great  number  of  instructions, — fifteen  in  all, — 
were  given  for  defendant,  which  state  every  conceivable  prin- 
ciple of  law  defendant  deemed  applicable  to  the  facts  of  the 
case.  There  can  be  no  just  ground  for  complaint  on  account 
of  instructions  given  at  the  trial.  Indeed,  the  charges  given 
were  very  favorable  to  the  defence  defendant  was  endeavoring 
to  make. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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John  Palmer 

v. 

David  T.  Douglas  et  al. 

Filed  at  Springfield  June  14,  1883. 

Redemption  from  sale  on  execution — after  expiration  of  time — where 
fraud  was  practiced.  Land  was  sold  on  execution,  at  a  grossly  inadequate 
price,  and  bid  in  by  one  who  was  the  family  physician  of  the  debtor,  and 
regarded  as  an  intimate  friend  and  adviser,  the  debtor  being  an  aged,  illit- 
erate person,  almost  wholly  ignorant  of  his  legal  rights.  The  purchaser 
promised  to  give  the  debtor  all  the  time  he  wanted  to  redeem,  telling  him 
he  had  fifteen  months  in  which  to  redeem,  and  by  artifice  and  misrepresen- 
tation lulled  him  into  a  sense  of  security  until  the  time  of  redemption  had 
passed,  with  the  knowledge  and  participation  of  the  assignee  of  the  certifi- 
cate of  purchase,  to  whom  a  sheriff's  deed  was  made.  It  was  held,  that  the 
debtor,  under  these  circumstances,  was  entitled,  on  bill  in  equity,  to  redeem 
from  the  sale,  and  have  the  sheriff's  deed  set  aside  as  a  cloud  on  his  title. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

Messrs.  Weldon  &  McNulta,  and  Mr.  J.  M.  Weakly,  for 
the  appellant. 

Mr.  Ira  J.  Bloomfield,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  John  Palmer,  the 
appellant,  in  the  McLean  circuit  court,  against  David  T. 
Douglas  and  James  S.  Pearson,  the  appellees,  to  redeem 
from  an  execution  sale,  and  to  remove  an  alleged  cloud  upon 
the  title  of  the  land  in  controversy. 

The  evidence  shows  that  in  1877  Douglas  loaned  to  Palmer 
$80,  to  secure  which  Palmer  gave  him  a  mortgage  on  ten 
acres  of  land,  being  the  same  now  in  dispute.  Afterwards 
one  Steadman  obtained  a  judgment  against  Palmer,  which 
became  a  lien  upon  the  land.     On  the  24th  of  August,  1878, 
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the  land  was  sold  at  sheriff's  sale,  under  this  judgment,  for 
the  sum  of  $76,  to  Douglas,  to  whom  the  sheriff  at  the  time 
executed  a  certificate  of  purchase,  which  was  subsequently 
assigned  by  him  to  Pearson,  his  father-in-law.  The  land 
not  having  been  redeemed  within  the  time  prescribed  by  law, 
the  sheriff  executed  to  Pearson,  as  assignee  of  the  certificate 
of  purchase,  a  deed  to  the  premises.  Palmer  thereupon  filed 
the  present  bill,  for  the  purposes  already  stated.  The  bill  in 
substance  charges,  that  Douglas,  confederating  with  Pearson, 
his  father-in-law,  for  the  purpose  of  cheating  and  defrauding 
appellant  out  of  his  land,  by  sundry  deceptive  assurances, 
false  promises,  artifices  and  misrepresentations,  specifically 
set  forth  in  the  bill,  lulled  appellant  into  security,  and  thereby 
induced  him  to  allow  the  time  for  redemption  to  pass  by  with- 
out redeeming.  On  the  hearing  the  circuit  court  rendered  a 
decree  dismissing  the  bill,  and  the  complainant  appealed  to 
this  court. 

The  appellant  is  an  illiterate  old  man,  some  fifty-seven 
years  of  age,  a  blacksmith  by  trade,  having  followed  the 
business  ever  since  he  was  eighteen,  and  evidently  with  a 
very  imperfect  conception  of  his  legal  rights,  at  least  so  far 
as  the  subject  matter  of  the  present  controversy  is  concerned. 
He  was  not  on  good  terms  with  Pearson,  who  had  not  spoken 
to  him  for  ten  years.  Appellant,  however,  had  great  confi- 
dence in  Douglas,  Pearson's  son-in-law,  with  whom  appellant 
was  on  intimate  terms.  Douglas  is  a  physician  by  profes- 
sion, and  was,  prior  to  the  time  of  this  controversy,  the  family 
physician  of  Palmer. 

The  appellant's  account  of  the  circumstances  out  of  which 
this  controversy  arises,  is  testified  to  by  him  as  follows  :  "I 
mortgaged  the  land  to  Douglas  for  $80.  Steadman  got  a 
judgment  against  me  for  a  balance  on  an  old  blacksmith 
shop,  before  a  justice  of  the  peace,  took  a  transcript,  and  got 
a  lien  on  the  land  after  the  mortgage.  Douglas  got  the  cer- 
tificate of  purchase.     He  said:    'I  will  make  it  all  right.'     I 
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paid  on  the  mortgage  three  different  times.  When  I  made 
the  last  payment  I  wanted  to  know  when  I  should  pay  this 
certificate.  He  (Douglas)  said  he  would  give  me  time.  I 
asked  him  several  times.  He  said  he  would  give  me  any 
time.  Then  one  day  I  wanted  to  know  if  he  would  give  me 
time  if  he  would  let  me  know  when  the  time  was  up.  I  told 
him  I  wanted  to  sell  my  hogs  to  pay  it.  He  said  I  had  better 
not  sell  now, — to  hold  awhile,  and  get  better  prices.  I  didn't 
sell  them  for  about  ten  days.  He  said  then  that  there  was 
no  hurry, — not  to  hurry  about  it, — if  he  was  in  my  place  he 
would  not  sell.  In  ten  days  I  sold  the  hogs, — on  a  Monday, — 
and  was  to  deliver  them  on  Thursday  following.  I  went  to 
him.  He  said  the  time  was  out  in  two  days,  then.  I  asked 
him  what  was  to  be  done  about  it.  He  said  to  ask  'Squire 
Davidson  to  fix  it, — to  get  an  order  of  court  to  make  a  deed 
to  me.  I  went  to  Davidson.  He  said  to  see  Douglas,  and 
have  him  sign  the  certificates  over,  and  then  go  to  Blooming- 
ton  and  get  the  deed.  That  is  what  I  told  Douglas.  He 
said,  all  right, — we  will  fix  it  up  all  right ;  and  still  said  he 
would  do  that.  I  found  out  what  he  had  done,  and  asked 
him  if  he  had  signed  to  Pearson.  He  said  he  had, — that  he 
took  Pearson's  note  for  it.  In  the  conversation  when  he  told 
me  to  go  to  Davidson,  I  asked  him  how  it  was  to  be  fixed. 
I  told  him  what  Davidson  said.  I  suppose  it  was  because 
he  wanted  to  settle  with  me.  It  went  a  month  and  two  clays 
when  I  learned  that  Pearson  had  taken  the  deed.  Then  I 
got  the  money,  and  two  or  three  dollars  more,  and  gave  it  to 
Douglas,  and  tofd  him  I  wanted  him  to  fetch  that  deed  to 
the  land.  He  said  he  would  see  the  old  man,  and  he  would 
fix  it  up  all  right.  Me  and  him  had  a  running  account.  He 
gave  me  his  bill,  and  I  made  out  my  bill.  It  left  something 
coming  to  me.  He  paid  me  a  little  one  clay.  I  had  given 
him  §90.  He  had  carried  it  four  weeks  and  two  days.  He 
had  paid  me  $5  on  it,  and  told  me  in  a  few  days  he  would 
pay  me  the  balance.    One  morning  lie  said,  here  is  the  money. 
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I  thought  it  was  the  money  he  owed  me.  I  saw  one  corner 
of  a  $20  bill.  I  said  I  didn't  want  this  money.  He  said  he 
did  not  want  to  carry  it.  He  wouldn't  take  it  back.  He 
gave  me  $2  on  account.  I  gave  him  the  $90  to  redeem  the 
land.  I  don't  know  that  he  said  anything  about  letting  the 
certificate  run  along  without  taking  a  deed.  He  just  said  he 
would  make  it  all  right.  I  supposed  it  was  all  right.  I  let 
him  have  the  money  to  make  it  all  right.  *  .  *  *  I  relied 
upon  what  he  said,  because  I  placed  a  great  deal  of  confidence 
in  him.  He  said  he  didn't  want  my  land ;  that  he  wouldn't 
give  me  $15  an  acre  for  it;  that  it  didn't  join  him;  that  all 
he  wanted  was  his  money.  He  didn't  say  anything  about 
time  not  being  material,  only  he  told  me  I  would  have  fifteen 
months,  and  a  judgment  creditor  would  have  eighteen.  I 
learned  I  would  have  only  twelve,  and  I  went  after  him  to  fix 
it  up.  I  was  misled  by  the  representations  he  had  made  as 
to  time.  I  went  out  and  had  the  money  ready  to  redeem.  I 
could  have  got  it  when  it  was  due,  if  he  had  let  me  know 
when.  I  paid  off  the  mortgage  a  year  ago,  at  the  doctor's 
house.  Then  I  asked  him  to  look  at  the  certificate  and  see 
when  it  was  due.  He  said  he  hadn't  time, — he  was  going 
away, — but  he  would  do  it,  and  give  me  plenty  of  time. 
*  *  *  I  gave  Douglas  the  $90,  January  25,  1880.  I  have 
been  a  blacksmith  since  I  was  eighteen  years  old.  I  have 
not  much  education.  I  can  write  some.  I  can  keep  a  book 
of  my  business, — that  is  about  all.  I  don't  write  well.  I 
am  no  scholar.  I  can't  figure  much.  Douglas  is  a  prac- 
ticing physician.  I  placed  a  heap  of  confidence  in  him. 
He  was  physician  for  myself  and  family.  He  went  security 
for  me  once  or  twice.  He  was  a  kind  of  a  friendly  adviser. 
The  relations  between  Mr.  Pearson  and  me  has  been  very 
unfriendly.  He  has  not  spoken  to  me  for  ten  years.  I  had 
a  law  suit  with  him, — one  in  the  court,  and  two  before  the 
justice.  I  beat  him.  *  *  *  Douglas  said  I  would  have 
fifteen  months  to  redeem,  and  a  judgment  creditor  eighteen." 
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This  statement,  in  several  particulars,  is  corroborated  by 
the  witnesses  Wilson  and  Davidson.  It  appears  from  the 
testimony  of  other  witnesses,  the  land  is  worth  from  $25  to 
$40  an  acre.  Douglas  swears,  in  general  terms,  he  never 
agreed  to  extend  the  time  of  redemption,  but  most  of  the 
specific  facts  and  circumstances  related  by  the  former  are 
not  specifically  denied  or  otherwise  met,  and  Douglas  him- 
self admits  that  he  told  Palmer  he  would  have  fifteen  months 
in  which  to  redeem,  and  a  judgment  creditor  three  months 
longer. 

There  are  some  additional  facts  and  circumstances,  which 
we  will  not  stop  to  detail  or  comment  upon,  which,  in  our 
judgment,  tend  to  strengthen  the  hypothesis  that  Palmer 
was  designedly  lulled  into  security,  and  purposely  thrown  off 
his  guard,  through  the  artifice  and  dissimulation  of  Douglas, 
acting  in  concert  with  his  father-in-law,  who  had  an  old 
grudge  against  Palmer,  whereby  the  time  of  redemption  was 
permitted  to  pass.  When  we  consider  the  age  of  Palmer, 
and  the  fact  that  Douglas  was  his  family  physician,  to 
whom  he  looked  up  as  an  intimate  friend  'and  confidential 
adviser,  which  is  undisputed,  and  when  we  add  to  this  the 
apparent  and  undisputed  fact  that  the  old  man  is  illiterate, 
and  was  ignorant  of  his  duties  or  rights  with  respect  to  the 
matter  in  controversy,  there  is  certainly  little,  if  any,  room 
to  doubt  he  has  been  purposely  overreached  and  misled,  and 
that  the  case  made  by  the  bill  is  sufficiently  established  to 
warrant  the  relief  therein  prayed.  We  think,  from  all  the 
circumstances  in  the  case,  many  of  which  do  not  appear  in 
the  foregoing  statement,  and  which  we  do  not  deem  necessary 
to  specifically  mention,  it  clearly  appears  that  Pearson  had 
notice  of  appellant's  rights,  so  that  he  stands  in  no  better 
position  than  Douglas,  even  if  his  equities  could,  in  any  con- 
tingency, be  regarded  as  superior  to  Douglas,  through  whom 
he  claims. 
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The  decree  of  the  circuit  court  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  enter  a 
decree  in  conformity  with  the  prayer  of  the  hill. 

Decree  reversed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  above 
opinion,  and  hold  no  grounds  exist  for  granting  relief. 


Francis  M.  Yokem 

v. 
Andrew  J.  Lovell. 

Filed  at  Springfield  Jane  14,  1883. 

Appeal — in  forcible  detainer.  An  appeal  does  not  lie  from  a  judgment 
in  an  action  of  forcible  detainer  from  the  trial  court  to  this  court,  there  being 
no  freehold  involved. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon. 
S.  P.  Shope,  Judge,  presiding. 

Mr.  J.  S.  Irwin,  for  the  appellant. 

Messrs.  Matthews,  Wike  &  Higbee,  for  the  appellee. 

Per  Curiam  :  Appellee  entered  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  a  freehold  was  not  involved. 
The  action  was  forcible  detainer,  and  the  appeal  taken  from 
the  circuit  court  directly  to  this  court.  The  same  question 
here  involved  arose  in  Kepley  v.  Luke,  106  111.  395,  and  we 
there  held  that  the  appeal  would  not  lie.  That  decision  is 
conclusive  of  the  question. 

The  appeal  will  be  dismissed.  Leave  will  be  given  appel- 
lant to  withdraw  record,  abstracts  and  briefs,  to  be  filed  in 
the  Appellate  Court,  if  he  desires. 

Appeal  dismissed. 
14—107  III. 
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Ellis  Long  et  al. 

v. 
Jane  Long  et  al. 

Filed  at  Springfield  June  14,  1883. 

1.  Contested  wile — in  chancery — trial  by  jury — how  far  the  finding 
conclusive.  In  contested  will  cases  in  chancery  the  finding  of  the  jury  is 
conclusive,  unless  clearly  against  the  weight  of  evidence.  In  this  respect 
such  cases  differ  from  ordinary  cases  in  chancery,  and  are  treated  the  same 
as  cases  at  law. 

2.  Appeal — revieicing  the  evidence.  In  such  a  case  the  finding  of  the 
Appellate  Court  in  conformity  with  the  verdict  of  the  jury,  is  conclusive  upon 
this  court  upon  all  controverted  questions  of  fact,  the  same  as  in  an  action 
at  law. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Morgan  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Ketcham  &  Hatfield,  for  the  plaintiffs  in  error. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  defend- 
ants in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

George  Long  departed  this  life  September  4,  1876,  at  his 
residence  in  Jacksonville,  Morgan  county,  this  State,  leaving 
a  widow,  but  no  children,  or  descendants  of  children.  On  the 
3d  of  July  next  preceding  his  death  he  executed  an  instru- 
ment purporting  to  be  his  last  will  and  testament,  by  which 
he  disposed  of  his  entire  estate,  the  greater  portion  of  it  being 
given  to  Caroline  Smith,  his  niece,  and  Carroll  C.  Mayhew,  an 
intimate  friend,  both  of  whom,  together  with  Nimrod  Sharp, 
were  subscribing  witnesses  to  the  instrument  in  question. 
He  made  quite  a  number  of  bequests  to  other  parties,  but 
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they  were  all  relatively  small  and  insignificant.  Upon  the 
affidavits  of  Mayhew  and  Sharp,  two  of  the  subscribing  wit- 
nesses, the  instrument  was. admitted  to  probate  in  the  county 
court  on  the  11th  of  September,  1876.  On  the  2d  of  Novem- 
ber following,  Elias  Long  and  others  filed  in  the  Morgan  cir- 
cuit court  the  present  bill  to  contest  the  validity  of  the  will, 
on  the  alleged  ground  the  testator  was  not  of  sound  mind  at 
the  time  of  making  the  same,  and  that  its  execution  was  pro- 
cured through  the  undue  influence  of  Mayhew  and  Smith. 
An  issue  at  law  was  made  up,  as  directed  by  the  statute,  and 
submitted  to  a  jury,  who  found,  from  the  evidence  before 
them,  that  the  instrument  in  question  was  the  last  will  and 
testament  of  George  Long,  and  the  court  thereupon  entered 
a  decree  in  conformity  with  the  verdict  of  the  jury,  which,  on 
appeal,  was  affirmed  by  the  Appellate  Court  for  the  Third 
District,  and  the  plaintiffs  in  error  bring  the  case  here  for 
review. 

The  rule  is  well  settled  by  the  previous  decisions  of  this 
court,  that  in  contested  will  cases  like  the  present  the  finding 
of  the  jury  is  conclusive,  unless  clearly  against  the  weight 
of  evidence,  (Brownfield  v.  Brownfield,  43  111.  117,  Meeker  v. 
Meeker,  75  id.  260,  Calvert  v.  Carpenter,  96  111.  63,)  and  in 
this  respect  they  are  put  upon  the  same  footing  with  cases 
at  law.  Such  being  the  case,  it  would  seem  to  follow — and 
we  so  hold — the  finding  of  the  Appellate  Court  in  conformity 
with  the  verdict  of  the  jury,  is  conclusive  upon  all  questions 
of  fact. 

Ordinarily  the  finding  of  the  facts  by  the  Appellate  Court, 
in  a  chancery  proceeding,  is  not  conclusive  on  this  court ; 
but  this  class  of  cases,  under  the  construction  given  to  our 
statute,  does  not  fall  within  the  general  rule,  but  such  cases 
are  treated  in  this  respect,  as  we  have  already  seen,  as  actions 
at  law.  The  ordinary  chancery  case  differs  from  one  of  this 
class  in  this,  that  in  the  former  the  chancellor  is  not  bound 
to  submit  issues  of  fact  to  a  jury.     He  may  do  so  or  not, 
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as  he  sees  fit,  or,  having  done  so,  he  may  make  the  decree 
conform  to  the  verdict  of  the  jury,  or  he  may  disregard  it 
altogether,  if  he  is  of  opinion  the  evidence  warrants  it.  In 
this  class  of  cases,  however,  he  has  no  discretion  in  the  mat- 
ter. He  is  bound  to  make  an  issue  at  law,  and  submit  the 
same  to  a  jury,  by  which  all  controverted  facts  are  settled, 
and  when  so  settled  the  chancellor  is  bound  by  the  conclu- 
sion reached,  unless  the  verdict  is  clearly  against  the  weight 
of  evidence. 

Some  complaint  is  made  of  the  rulings  of  the  court  upon 
the  instructions,  and  in  the  admission  and  exclusion  of  testi- 
mony ;  but  after  a  careful  consideration  of  the  points  made, 
we  are  unable  to  say  the  court  committed  any  substantial 
error  in  the  respect  complained  of. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


Fkancis  L.  Winch,  Minor,  etc. 
v. 
Thomas  Tobin,  Guardian. 

Filed  at  Ottawa  May  10, 1883. 

1.  State  constitution—  as  a  limitation  of  powers.  A  State  constitu- 
tion is  a  limitation  upon  the  powers  of  the  legislature,  and  the  legislature 
possesses  every  power  not  delegated  to  some  other  department,  or  expressly 
denied  to  it  by  the  constitution. 

2.  Guardian's  sale  of  land  of  minor-: jurisdiction  of  probate  court 
— constitutionality  of  act  conferring  jurisdiction.  It  was  intended  by  the 
act  of  1877  establishing  probate  courts,  that. the  jurisdiction  of  said  courts 
should  include  all  "probate  matters,"  as  defined  in  the  statute  of  1874  estab- 
lishing county  courts,  and  so  include  proceedings  by  guardians  for  the  sale 
of  the  real  estate  of  their  wards;  and  it  was  competent  for  the  legislature  to 
bestow  such  jurisdiction  upon  the  probate  courts,  there  being  no  inhibition 
in  respect  thereto  in  the  constitution. 
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3.  Same — what  is  included  in  the  words  "all  probate  matters,"  as  used 
in  the  constitution.  The  constitution,  in  providing  for  the  establishment  of 
probate  courts,  declares  that  said  courts,  when  established,  shall  have  origi- 
nal jurisdiction  of  "all  probate  matters."  It  may  be  supposed  the  words  "all 
probate  matters"  were  used  in  their  broadest  and  most  general  sense.  The 
General  Assembly  have  regarded  the  ordering  of  guardians'  sales  so  germane 
to  the  subject  that  they  have  declared  the  exercise  of  this  power  was  a  "pro- 
bate matter. "  In  the  absence  of  any  express  provision  in  the  constitution  to 
the  contrary,  this  legislative  definition  of  those  terms  may,  not  improperly, 
be  acquiesced  in,  and  the  jurisdiction  of  the  probate  courts,  as  conferred  by 
statute,  to  order  the  real  estate  of  minors  to  be  sold  at  guardian's  sale,  be 
upheld. 

Writ  of  Error  to  the  Probate  Court  of  Cook  county ;  the 
Hon.  J.  C.  Knickerbocker,  Judge,  presiding. 

Mr.  James  B.  Galloway,  for  the  plaintiff  in  error. 

Mr.  Jesse  Holdom,  for  the  defendant  in  error. 

Mr.  Cyrus  D.  Eoys,  for  the  purchaser,  the  Lake  Shore  and 
Michigan  Southern  Kailway  Company. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  the  probate  court  of  Cook  county, 
to  reverse  an  order  of  sale,  made  by  that  court  on  June  20, 
1882,  of  certain  real  estate  in  Chicago,  belonging  to  Francis 
L.  Winch,  a  minor,  upon  the  petition  of  Thomas  Tobin,  as 
guardian  of  said  minor.  The  only  question  presented  for 
determination  is,  whether  the  probate  court  had  jurisdiction 
to  order  a  sale  of  the  minor's  real  estate. 

Section  18,  article  6,  of  the  constitution  of  1870,  providing 
for  the  establishment  of  county  courts,  declares  as  follows: 
" County  courts  shall  be  courts  of  record,  and  shall  have 
original  jurisdiction  in  all  matters  of  probate,  settlement  of 
estates  of  deceased  persons,  appointment  of  guardians  and 
conservators,  and  settlement  of  their  accounts,  in  all  matters 
relating  to  apprentices,  and  in  all  proceedings  for  the  collec- 
tion of  taxes  and  assessments,  and  such  other  jurisdiction  as 
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may  be  provided  for  by  general  law."  Section  20,  of  the 
same  article,  as  to  probate  courts,  provides:  "The  General 
Assembly  may  provide  for  the  establishment  of  a  probate 
court  in  each  county  having  a  population  of  over  50,000, 
and  for  the  election  of  a  judge  thereof,  etc.  Said  courts, 
when  established,  shall  have  original  jurisdiction  of  all  pro- 
bate matters,  the  settlement  of  estates  of  deceased  persons, 
the  appointment  of  guardians  and  conservators,  and  settle- 
ment of  their  accounts,  in  all  matters  relating  to  apprentices, 
and  in  cases  of  the  sales  of  real  estate  of  deceased  per- 
sons for  the  payment  of  debts."  By  the  act  of  the  General 
Assembly  of  1874  establishing  county  courts,  (Rev.  Stat. 
1874,  p.  339,)  the  probate  jurisdiction  of  county  courts  is 
given  as  follows:  "County  courts  shall  have  ■  jurisdiction 
in  all  matters  of  probate,  settlement  of  estates  of  deceased 
persons,  appointment  of  guardians  and  conservators,  and 
settlement  of  their  accounts,  all  matters  relating  to  appren- 
tices, proceedings  for  the  collection  of  taxes  and  assessments, 
and  in  proceedings  by  executors,  administrators,  guardians 
and  conservators  for  the  sale  of  real  estate  for  the  purposes 
authorized  by  law,  and  such  other  jurisdiction  as  is  or  may 
be  provided  by  law, — all  of  which,  except  as  hereinafter  pro- 
vided, shall  be  considered  as  probate  matters,  and  be  cog- 
nizable at  the  probate  terms  hereinafter  mentioned," 

The  jurisdictional  clause  of  the  act  of  the  General  Assem- 
bly establishing  probate  courts,  approved  April  27,  1877, 
(Laws  1877,  p.  79,)  under  which  the  probate  court  of  Cook 
county  came  into  existence,  follows  the  precise  language  used 
in  section  20,  article  6,  of  the  constitution,  as  quoted  above. 
Section  5  of  the  last  named  act  provides :  "As  soon  as  such 
court  is  organized  in  any  county,  the  county  court  of  such 
county  shall  turn  over  to  the  probate  court  all  of  its  probate 
records,  and  all  files,  books  and  papers  of  every  kind  relating 
to  probate  matters  in  such  county  court,  and  papers  in  mat- 
ters of  guardianship  and  conservators,     *     *     *     and  upon 
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receipt  thereof  the  probate  court  shall  proceed  to  finish  and 
complete  all  unfinished  business  relating  to  probate,  guard- 
ianship and  conservatory  matters,  in  the  manner  provided  by 
law."  Section  11  provides  as  to  the  prosecution  of  appeals 
from  the  probate  court,  "that  they  should  be  taken,  in  all 
matters,  to  the  circuit  courts"  of  their  respective  counties, 
except  "on  the  application  of  executors,  administrators,  guard- 
ians and  conservators  for  the  sale  of  real  estate."  And  section 
12  provides,  that  "appeals  and  writs  of  error  may  be  taken 
and  prosecuted  from  the  final  orders  and  decrees  of  the 
probate  court  to  the  Supreme  Court,  in  proceedings  on  the 
application  of  executors,  administrators,  guardians  and  con- 
servators for  the  sale  of  real  estate." 

It  is  thus  most  clear  that  the  legislature  intended,  by  the 
act  of  1877  establishing  probate  courts,  that  the  jurisdiction 
of  said  courts  should  include  all  probate  matters,  as  denned 
by  the  legislature  in  the  statute  of  1874  establishing  county 
courts,  and  so  include  proceedings  by  guardians  for  the  sale 
of  the  real  estate  of  their  wards.  Why  is  not  the  will  of  the 
legislature  to  stand?  It  should,  unless  there  be  in  the  con- 
stitution an  inhibition  to  confer  the  exercise  of  such  power 
upon  the  probate  courts.  It  is  not  necessary  that  there  be 
grant  of  authority  by  the  constitution  to  the  legislature  to 
vest  such  particular  power  in  probate  courts.  The  authority 
is  with  the  legislature,  unless  there  be  denial  of  it,  express  or 
implied.  "No  proposition  is  better  settled  than  that  a  State 
constitution  is  a  limitation  upon  the  powers  of  the  legislature, 
and  that  the  legislature  possesses  every  power  not  delegated 
to  some  other  department,  or  expressly  denied  to  it  by  the 
constitution."  (Field  v.  The  People,  2  Scam.  95;  Sawyer  v. 
City  of  Alton,  3  id.  127.)  There  is  certainly  no  express  inhi- 
bition in  the  constitution  against  conferring  upon  the  probate 
court  the  power  to  order  sold,  at  guardian's  sale,  the  real 
estate  of  minors.  Nor  is  there  any  provision  of  the  constitu- 
tion conferring,  in  terms,  the  exercise  of  that  power  upon 
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any  other  court.  There  would  not  appear,  then,  to  be  any 
palpable  violation  of  the  constitution  in  bestowing  this  power 
upon  the  probate  court  by  legislative  enactment.  Any  sup- 
posed prohibition  in  the  constitution  to  do  this  is  only  to  be 
derived  by  implication,  from  its  enumeration  of  certain  juris- 
dictional powers  which  probate  courts  should  have,  and  this 
specific  power  of  ordering  sale  of  minor's  real  estate  not  being, 
in  terms,  named  in  the  enumeration,  "all  probate  matters" 
are  included  in  such  enumeration.  What,  precisely,  is  in- 
cluded in  those  terms  is  indefinite.  It  may  be  more  or  less, 
as  viewed  by  different  persons. 

At  the  time  of  the  establishment  of  the  probate  court 
there  was  a  statute  in  existence, — the  one  under  which  the 
county  court  had  previously  been  established, — defining  what 
were  probate  matters,  to  the  extent  of  saying  that  proceedings 
by  guardians  for  the  sale  of  real  estate  should  be  considered 
as  a  probate  matter.  In  view  of  that  law  declaring  that 
a  guardian's  sale  of  real  estate  was  a  probate  matter,  the 
General  Assembly  established  the  probate  court,  giving  it 
the  power  to  order  sold,  at  guardian's  sale,  the  real  estate  of 
minors.  The  constitution  declares  that  the  probate  court 
shall  have  original  jurisdiction  of  all  probate  matters,  the 
appointment  of  guardians,  and  settlement  of  their  accounts, 
and  in  cases  of  the  sales  of  real  estate  of  deceased  persons 
for  the  payment  of  debts.  The  ordering  of  the  sale  of  the 
real  estate  of  minors  at  guardian's  sale  is  a  kindred  matter. 
It  is  a  power,  we  believe,  quite  often  lodged  in  courts  exer- 
cising probate  jurisdiction.  Occasions  for  such  sales  most 
frequently  arise  in  connection  with  the  administration  of 
estates  of  decedents.  The  court  having  the  appointment  of 
guardians,  and  the  settlement  of  their  accounts,  would  seem 
an  appropriate  tribunal  for  decreeing  guardians'  sales.  There 
hardly  seems  reason  why  the  same  court  that  decrees  sales 
of  real  estate  of  deceased  persons  for  the  payment  of  debts, 
might  not  also  order  sales  by  guardians.     The  latter  would 
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be  the  exercise  of  a  similar  and  no  higher  power.  The  sale 
of  real  estate  to  pay  debts  of  decedents  does,  perhaps,  in 
the  greater  number  of  cases,  involve  the  selling  of  lands  of 
minors.  There  is,  then,  nothing  manifestly  incongruous  with 
the  constitution  in  intrusting  the  power  in  question  to  the 
probate  court. 

We  may  suppose  the  terms,  "all  probate  matters,"  in  the 
constitution,  to  be  used  in  their  broadest  and  most  general 
sense.  The  General  Assembly  seems  to  have  regarded  the 
ordering  of  guardians'  sales  so  germane  to  the  subject  that 
they,  by  legislative  enactment,  declared  that  the  exercise  of 
this  power  was  a  probate  matter,  and  that  not  with  view  to 
the  probate  court  and  the  bestowal  of  jurisdiction  upon  it,  but 
long  previously,  on  the  different  occasion  of  establishing  the 
county  court.  The  constitution  does  not  undertake  to  define 
all  the  particular  powers  which  courts  may  exercise.  It  marks 
out  their  general  jurisdiction,  and  if,  in  the  bestowal  by  the 
legislature  of  any  special  power,  there  be  not  palpable  incon- 
gruity with  the  constitution,  the  legislative  will  may  be  de- 
ferred to.  We  need  not  scan  words  with  critical  nicety  to 
see  whether,  in  strict  precision  of  language,  the  legislative 
definition  of  probate  matters  may  have  been  accurate.  Ke- 
garding  substantive  matter,  we  think  this  a  case  where  we 
may,  not  improperly,  acquiesce  in  the  determination  of  the 
law-making  power  on  the  subject,  and  hold,  that  giving  to 
the  probate  court  this  power  to  order  the  real  estate  of  minors 
to  be  sold  at  guardian's  sale,  does  no  such  violence  to  the 
constitution  as  requires  us  to  pronounce  the  act  of  the  legis- 
lature to  be  void. 

The  order  of  sale  of  the  probate  court  will  be  affirmed. 

Judgment  affirmed. 

Scott,  Ch.  J.,  and  Walker,  J. :  We  are  unable  to  concur 
in  the  doctrines  of  this  opinion. 


21S  Village  of  Winnetka  v.  Prouty.  [June 

Syllabus. 

The  Village  of  Winnetka 

v. 

Annie  E.  Prouty. 

Filed  at  Ottawa  June  16,  1883. 

1.  Dedication — what  essential  thereto.  To  make  a  good  dedication, 
either  under  the  statute  or  at  common  law,  there  should  be  a  definite  and 
certain  description  of  that  which  is  proposed  to  be  dedicated,  and  an  accept- 
ance by  the  public  before  the  withdrawal  or  abandonment  of  the  offer  to 
dedicate. 

2.  Same — plats  of  towns  and  villages — of  the  requisite  certainty  in 
description.  The  statute  in  force  in  1858  relating  to  plats  of  towns  and 
villages,  required  that  such  plat  or  map  should  particularly  describe  and  set 
forth  all  the  streets,  alleys,  commons  or  public  grounds,  etc.,  giving  the 
names,  width,  corners,  boundaries  and  extent  of  all  such  streets  and  alleys; 
and  the  plat  thus  made  out,  acknowledged  and  recorded,  as  required,  had 
the  force  of  a  conveyance,  vesting  the  fee  simple  of  the  streets,  etc.,  in  the 
town  or  city. 

3.  A  plat  of  a  village  recorded  in  1858  contained  lines  indicating  blocks, 
with  spaces  between  them,  probably  intended  for  streets,  but  no  streets  were 
named,  and  no  length  or  width  of  the  spaces  between  the  blocks,  or  any 
scale,  was  given  by  which  the  streets  could  be  ascertained  and  located:  Held, 
that  where  the  owner  of  adjoining  blocks  had  fenced  the  same,  including  the 
unknown  space  between,  and  such  inclosure  had  been  maintained  for  over 
twenty  years  without  complaint,  the  village  authorities  were  properly  enjoined 
from  opening  the  supposed  street  through  such  inclosure,  as  no  surveyor 
could,  from  the  plat,  find  the  limits  of  the  street. 

4.  Same — presumed  to  the  extent  used.  Where  the  public  have  taken 
possession  of  a  street,  and  improved  and  used  it  to  a  particular  width,  a 
dedication,  (the  other  requisites  thereto  existing,)  it  seems,  will  be  presumed 
coextensive  with  the  improvement  and  use. 

5.  Same — abandonment.  Where  a  village  was  laid  out,  in  1855,  into 
blocks  and  streets,  but  the  plat  failing  to  give  the  length  or  width  of  the 
streets,  and  the  owner  of  two  adjacent  blocks,  in  1861,  fenced  them,  includ- 
ing the  space  designed  for  a  street  between  them,  and  the  public  authorities 
acquiesced  in  such  inclosure  of  the  street  for  twenty  years,  built  sidewalks, 
and  dug  a  ditch  across  the  street  near  where  it  was  inclosed,  the  court  was 
inclined  to  the  belief  that  even  if  the  plat  had  been  free  from  objection, 
there  was  such  an  abandonment  by  the  public  as  would  preclude  the  opening 
of  the  street. 
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Brief  for  the  Appellant. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
T.  A.  Moran,  Judge,  presiding. 

Messrs.  Windes  &  Sullivan,  and  Mr.  Edward  Eoby,  for  the 
appellant : 

The  making,  acknowledging  and  recording  of  the  two  plats 
conveyed  the  fee  of  all  the  streets  appearing  thereon.  Trus- 
tees v.  Haven,  11  111.  554;  Gebliart  v.  Beeves,  75  id.  303; 
St.  John  v.  Quitzow,  72  id.  336. 

The  sale  and  conveyance  of  blocks  with  reference  to  Peck's 
plat  were  a  recognition  of  the  plat,  and  amounted  to  a  dedi- 
cation of  the  whole  of  the  streets  at  common  law,  which  was 
irrevocable.  Angell  on  Highways,  sec.  149 ;  Washburn  on 
Easements,  (3d  ed.)  195,  204,  206  ;  Rowan's  Exrs.  v.  Port- 
land, 8  B.  Mon.  232;  Augusta  v.  Perkins,  id.  207;  Stone  v. 
Brooks,  35  Cal.  489 ;  Schenley  v.  Commonwealth,  36  Pa.  St. 
62 ;  Carter  v.  City  of  Portland,  4  Oregon,  339 ;  Winona  v. 
Huff,  11  Minn.  119;  Huber  v.  Gazley,  IS  Ohio,  18;  Logans- 
port  v.  Dunn,  8  Ind.  378;  Abbott  v.  Mills,  3  Vt.  526;  United 
States  v.  Chicago,  7  How.  1S5  ;  Zearing  v.  Ruber,  74  111.  409 ; 
Proctor  v.  Town  of  Lewiston,  25  id.  153;  Gridley  v.  Hopkins, 
84  id.  530;  Field  v.  Carr,  59  id.  198;  Trustees  v.  Walsh,  57 
id.  367  ;  Smith  v.  Town  of  Flora,  64  id.  93  ;  Den  v.  Dummer, 
20  N.  J.  L.  86;  Trustees,  etc.  v.  Hoboken,  33  id.  13;  Wyman 
v.  Mayor,  11  Wend.  487;  Matter  of  Thirty-second  Street,  19 
id.  130 ;  City  of  Dubuque  v.  Moloney,  9  Iowa,  455  ;  Vick  v. 
Mayor,  etc.  of  Vicksburg,  1  How.  (Miss.)  432 ;  Trustees  of 
Watertown  v.  Cowen,  4  Paige,  512;  Village  of  Mankato  v. 
Willard,  13  Minn.  18;  Haynes  v.  Thomas,  7  Ind.  43;  West 
Covington  v.  Freking,  8  Bush,  127. 

An  acceptance  of  a  part  is  an  acceptance  of  the  whole. 
Comyn's  Digest,  "Seizin  ;"  3  Washburn  on  Beal  Prop.  *4S5  ; 
Dills  v.  Hubbard,  21  111.  328  ;  Davis  v.  Easly,  13  id.  200  ; 
Turiiey  v.  Chamberlain,  15  id.  273;  Mayor  v.  Morris  Canal, 
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1  Beasley,  547 ;  Henshaw  v.  Hunting,  1  Gray,  203 ;  Town  of 
Derby  v.  Ailing,  40  Conn.  431. 

Acceptance  may  be  at  any  time  before  a  proffered  dedi- 
cation is  withdrawn.  Smith  v.  Town  of  Flora,  64  111.  96; 
Simmons  v.  Cornell,  1  E.  I.  519  ;  Carter  v.  City  of  Portland, 
4  Oregon,  34S ;  Trustees,  etc.  v.  Hoboken,  33  N.  J.  L.  13; 
Mayor  v.  Morris  Canal,  1  Beasley,  553  ;  Barclay  v.  HowelVs 
Lessees,  6  Pet.  506. 

A  mere  non-user  will  not  prevent  the  people  from  asserting 
their  rights.  Laches  does  not  estop,  nor  the  Statute  of  Lim- 
itations run  against,  the  people.  Galbraith  v.  Littiech,  73 
111.  212. 

A  substantial  compliance  with  the  statute  is  sufficient. 
Thomas  v.  Eckard,  SS  111.  593;  Chiniqui  v.  Catholic  Bishop, 
41  id.  152;  Stuart  v.  Datton,  39  id.  93;  Louisville  v.  Pear- 
son, 39  id.  447 ;  Delaney  v.  Burnett,  4  Gilm.  489. 

Mr.  Frank  J.  Smith,  and  Mr.  F.  A.  Helmer,  for  the 
appellee : 

A  complete  non-user  for  twenty  years,  and  a  use  inconsist- 
ent with  its  use  as  a  street,  work  an  abandonment.  City  of 
Peoria  v.  Johnston,  56  111.  45  ;  3  Kent's  Com.  44S ;  Corning 
v.  Gould,  16  Wend.  531;  Knight  v.  Heaton,  22  Vt,  480; 
Yeacle  v.  Nace,  2  Whart.  22. 

The  plat  conveyed  no  fee  to  the  public.  Village  of  Fulton 
v.  Mehrenfeld,  8  Ohio  St.  444 ;  Trustees  v.  Walsh,  57  111. 
370. 

A  dedication  remains  inchoate  until  accepted.  Village  of 
Fulton  v.  Mehrenfeld,  8  Ohio  St.  444 ;  Angell  on  Highways, 
173,  179  ;  David  et  al.  v.  Municipality  No.  2,  14  La.  Ann. 
S87;  Gentleman  v.  Soule,  32  111.  279;  Trustees  v.  Walsh,  57 
id.  371 ;  Wragg  v.  Penn  Township,  94  id.  25  ;  Bees  v.  Chi- 
cago, 38  id.  336  ;  Hiner  v.  Jeanpert,  65  id.  430 ;  Marcy  v. 
Taylor,  19  id.  637. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  by  Annie  E.  Prouty,  against 
the  village  of  Winnetka,  to  enjoin  the  entering  of  a  certain 
inclosure  for  the  purpose  of  opening  a  street.  The  decree 
was  in  accordance  with  the  prayer  of  the  bill.  This  appeal 
is  from  that  decision. 

The  right  to  enter  the  inclosure  and  open  the  street  is 
claimed  by  the  village  by  virtue  of  a  dedication  by  a  plat 
made  by  Charles  E.  Peck  in  1  S55,  and  acknowledged  by  him 
and  recorded  in  the  proper  office  on  the  1st  day  of  March, 
1858.  The  plat  in  evidence,  and  by  virtue  of  which  the  dedi- 
cation is  claimed,  is  headed  "Plan  of  Winnetka,  Cook  county, 
Illinois, "  and  then  follow  lines  indicating  blocks,  with  spaces 
between  them,  probably  intended  to  represent  streets ;  but 
no  streets  are  named  or  mentioned,  and  no  length  or  width 
of  the  spaces  between  the  blocks  is  given,  nor  have  we  been 
able  to  find  any  other  measurements  or  scale  from  which 
they  could  be  ascertained.  It  is  true  in  a  few  instances  the 
figures  "66"  are  written  at  the  head  of  and  in  the  vacant 
spaces  between  the  blocks,  but  nothing  is  annexed  to  indicate 
what  the  "66"  stands  for,  and  even  this  is  omitted  in  the 
vacant  space  between  the  blocks  owned  by  complainant,  and 
which  is  supposed  to  represent  the  street  or  strip  of  ground 
here  in  controversy.  In  each  of  the  vacant  spaces  between 
the  blocks  there  are  three  lines,  two  in  black  ink  and  one  in 
red,  the  red  line  being  in  the  center.  The  quantity,  in  acres, 
of  each  block  is  given  in  figures  written  in  red  ink  on  the  face 
of  the  block,  and  the  lengths  of  the  lines  given  in  figures 
seem  to  be  of  the  red  lines  only.  So  the  quantities,  we 
must  assume,  include  all  within  the  red  lines,  thus  leaving 
no  intervening  space  for  streets.  The  following  is,  substan- 
tially, a  copy  of  so  much  of  the  plat  in  question  as  is  mate- 
rial to  the  present  case : 
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There  is  no  scale  of  the  measurements  represented,  or 
claimed  to  be  represented,  by  the  plat,  nor  any  explanations 
accompanying  it,  other  than  such  as  here  appear  upon  the 
face  of  the  plat.*  The  certificate  of  the  surveyor  is  simply 
that  he  surveyed  and  subdivided  a  tract  of  land,  described 
specifically,  "into  seventy-one  blocks  and  streets,  as  repre- 
sented on  the  above  plat,"  without  further  explanation. 

On  the  16th  of  March,  1859,  Charles  E.  Peck  conveyed 
blocks  24  and  25,  as  thus  represented,  to  D.  M.  P.  Davis. 
The  evidence  sufficiently  shows,  as  we  think,  that  Davis,  in 
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1861,  inclosed  these  blocks  by  a  fence  extending  around  both, 
and  including  with  the  blocks  any  intermediate  territory,  if 
there  was  such,  in  a  common  inclosure.  There  is  a  conflict 
in  the  evidence  in  regard  to  when  this  fence  was  built,  but 
we  think  the  witnesses  less  likely  to  be  mistaken  sustain  the 
view  we  have  expressed.  We  do  not,  however,  consider  this 
conflict,  in  the  view  we  take  of  the  case,  of  much  importance. 
All  the  witnesses  agree  that  the  blocks  and  intermediate  ter- 
ritory, if  there  was  such,  were  thus  inclosed  as  early  as  1865, 
that  the  inclosure  has  thus  remained  ever  since,  and  that 
there  was  no  attempt  to  open  or  improve  the  street  prior  to 
that  time.  Fruit  and  ornamental  trees  were  planted  in  the 
supposed  street  or  strip  between  the  blocks,  which  have  grown 
to  a  large  size,  and  the  village  authorities  have  erected  and 
maintained  sidewalks  continuously  across  the  north  and  south 
ends  of  these  blocks,  and  any  intervening  strip  or  street  there 
may  be  between  them,  and  have  also  dug  and  maintained  a 
ditch  at  the  side  of  the  street  which  lies  at  the  north  end  of 
the  blocks,  parallel  with  the  sidewalk,  and  the  sidewalk  and 
ditch  effectually  obstruct  passage  from  the  street  to  the  sup- 
posed strip  or  street  between  the  blocks.  Complainant  has 
title  through  a  series  of  mesne  conveyances  from  Davis  to 
these  blocks,  except  the  north  211  feet,  and  Edward  E.  Blake 
has  title  to  that ;  and  Peck  has  also  quitclaimed  to  appellant 
any  interest  he  may  have  in  the  strip  or  street  between  so 
much  of  the  blocks  as  is  owned  by  appellant,  by  deed  dated 
October  20,  1881.  The  inclosure  has  remained,  as  before 
described,  continuously  for  more  than  twenty-one  years, — 
assuming  the  fence  to  have  been  built  in  1.861, — and  at  no 
time  has  the  village  had,  or  assumed  to  take,  possession  of 
any  territory  between  the  blocks. 

To  make  a  good  dedication,  either  under  the  statute  or  at 
the  common  law,  requires  a  definite  and  certain  description 
of  that  which  is  proposed  to  be  dedicated,  and  an  acceptance 
by  the  public  before  the  withdrawal  or  abandonment  of  the 
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offer  to  dedicate.  {Littler  v.  City  of  Lincoln,  106  111.  353 ; 
Trustees,  etc.  v.  Walsh,  57  id.  370.)  The  statute  in  force 
when  this  plat  was  made  and  acknowledged,  provided  that 
"the  plat  or  map  shall  particularly  describe  and  set  forth  all 
the  streets,  alleys,  commons  or  public  grounds,  and  all  in 
and  out-lots,  or  fractional  lots,  within,  adjoining  or  adjacent 
to  said  town,  giving  the  names,  widths,  corners,  boundaries 
and  extent  of  all  such  streets  and  alleys."  (1  Purple's  Stat. 
pp.  175,  176,  sec.  17.)  And  it  is  the  plat  or  map  thus  made 
out,  and  acknowledged  and  recorded  as  required  by  the  act, 
that  shall  constitute  a  conveyance  vesting  the  fee  simple  of 
the  streets,  alleys,  etc.,  in  the  town  or  city,  etc.  Id.  sec.  21. 
An  instrument  of  conveyance  ought,  upon  its  face,  to  show 
at  least  enough  to  enable  a  competent  surveyor  to  find,  with 
absolute  certainty,  that  which  is  assumed  to  be  conveyed. 
But  how  can  a  surveyor  tell  where  the  limits  of  streets  are 
unless  he  knows  their  width,  or  has  before  him  data  from 
which  he  can  ascertain  it?  It  is  not  shown  by  anything 
upon  or  connected  with  this  plat,  that  we  have  been  able  to 
discover,  what  is  the  width  of  any  of  the  streets  proposed  to 
be  laid  out,  much  less  whether  it  is  intended  all  the  streets 
shall  be  of  the  same  width,  or  what  width  was  proposed  to 
be  given  to  the  particular  street  in  controversy.  Some  gen- 
eral inference,  it  is  possible,  might  be  drawn  from  the  width 
of  streets  in  general,  or  from  the  width  of  other  streets  known 
and  established  in  the  village,  but  this  is  manifestly  not 
sufficient.  The  width  of  the  streets  of  all  villages,  towns  or 
cities  is  not  necessarily  the  same ;  nor  are  all  of  the  streets 
in  the  same  village,  town  or  city  necessarily  of  the  same 
width.  It  may  be  conceded,  where  the  public  have  taken 
possession  of  a  street  and  improved  and  used  it  to  a  par- 
ticular width,  a  dedication  (other  requisites  thereto  existing) 
will  be  presumed  coextensive  with  the  improvement  and  use ; 
but  that  can  have  no  application  here,  where  there  has  been 
no  improvement  or  use. 
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There  is  proof  of  admissions  of  those  in  possession  of  this 
strip  or  street  that  there  was  a  street  there,  but  in  none  of 
them  are  any  limits  given  from  which  it  could  be,  with  pre- 
cision, denned  and  laid  out.  In  no  view,  however,  could  they 
be  regarded  as  curing  the  omission  in  the  plat.  They  referred 
only  to  a  supposed  existing  state  of  facts.  In  no  instance 
was  language  proved  purporting  to  dedicate  anew. 

There  was,  therefore,  as  we  understand  this  record,  no 
definite  statutory  dedication  of  any  particular  quantity  of 
ground  for  this  street,  and  the  proof  fails  to  show  a  sufficient 
offer  to  dedicate  any  definite  quantity,  or  such  an  acceptance 
of  any  offer  in  that  regard  as  is  necessary  to  constitute  a 
common  law  dedication.  Indeed,  we  are  inclined  to  the  belief 
that  if  the  proof  in  respect  of  the  plat  were  free  of  objection, 
the  evidence  shows  such  an  abandonment  by  the  public  as 
would  now  preclude  the  opening  of  the  street.  See  Peoria  v. 
Johnston,  56  111.  51  ;  Champlin  v.  Morgan,  20  id.  182;  Town 
of  Lewiston  v.  Proctor,  27  id.  418;  Littler  v.  City  of  Lincoln, 
106  id.  353. 

An  objection  was  urged  against  the  plat  on  the  ground 
that  it  was  acknowledged  improperly.  If  we  have  correctly 
understood  the  plat,  and  it  is  as  we  have  stated,  that  ques- 
tion is  immaterial,  and  we  therefore  forbear  the  expression 
of  any  opinion  upon  it. 

It  may  be  that  there  are  block  owners  on  other  parts  of 
this  street  who,  as  against  Peck  or  his  assignees,  are  entitled 
to  have  the  street  adjacent  to  their  blocks  kept  open, — that 
Peck  and  his  assignees  are  estopped  to  deny  the  existence  of 
the  street  as  respects  their  property.  But  we  have  held  that 
the  only  property  right  which  owners  have  in  streets,  as  dis- 
tinct from  the  public  rights,  is  the  right  of  access.  (Chicago 
v.  Union  Building  Association,  102  111.  379.)  No  such  right 
is  here  affected,  for  the  whole  of  these  blocks  were  fenced  in 
the  first  instance,  and  notwithstanding  the  change  of  owner- 
ship, the  inclosure,  as  then  made,  has  continued  ever  since. 
15—107  Ii,l. 
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Blake,  the  owner  of  the  north  211  feet,  claims,  as  he  shows 
in  his  testimony,  the  ownership  of  any  strip  or  street  that 
there  may  be  between  that  part  of  the  blocks,  and  it  is  not 
shown,  and  it  can  not  be  presumed,  that  the  owners  of  blocks 
in  other  parts  of  the  street  are  or  can  be  affected  in  their 
access  to  their  property  by  the  failure  to  open  this  part  of 
the  street.  In  any  event,  however,  for  an  injury  to  a  purely 
private  right  the  private  party  is  alone  entitled  to  sue.  The 
village  is  only  entitled  to  represent  the  public.  Village  of 
Fulton  v.  Mehrenfeld,  8  Ohio  St.  446 ;  Bacleau  v.  Mead,  14 
Barb.  339. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Sheldon,  dissenting. 


Pennsylvania  Coal  Company 

v. 

Thomas  Eyan. 

Filed  at  Ottawa  June  16,  1883. 

1.  Contract — damages  for  non-performance — party  seeking  recovery 
must  not  be  in  default.  Before  a  party  can  enforce  a  contract  by  the  recovery 
of  damages  for  non-performance,  he  must  show  a  performance,  or  its  equiva- 
lent, of  all  conditions  precedent  or  concurrent  to  be  done  by  him.  If  he  is 
himself  in  default  of  payment,  and  his  default  has  not  been  waived,  he  can 
have  no  compensation  for  loss  of  profits  he  might  have  made  had  the  con- 
tract been  fully  performed. 

2.  Same — waiver  of  right  to  demand  concurrent  payment  by  not  declar- 
ing forfeiture.  A  coal  company  agreed  with  a  party  to  furnish  him  with 
3000  tons  of  coal  of  different  qualities,  to  be  all  taken  away  by  a  given  time, 
to  be  paid  for  at  different  prices.  The  purchaser  was  to  pay  currently,  as  he 
received  the  coal  from  time  to  time,  so  as  to  keep  his  account  down  to  $200 
or  under,  and  to  pay  in  full  for  all  coal  received  during  any  given  month 
before  the  10th  of  the  succeeding  month.     For  non-performance  on  the  part 
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of  the  purchaser  the  seller  had  the  right  to  cancel  the  contract  and  forfeit 
the  security  given,  which  was  a  note  of  $1000,  secured  by  mortgage.  No 
definite  time  was  fixed  for  the  delivery  of  the  coal,  but  the  fair  inference 
was  that  it  was  to  be  called  for  and  taken  in  such  raasonable  installments, 
from  time  to  time,  as  would  take  all  the  coal  before  May  1,  1881.  The  pur- 
chaser allowed  his  account  to  reach  over  $600,  when  he  gave  a  note  for  $800, 
secured  by  chattel  mortgage  on  his  personal  property,  to  save  the  same  from 
being  taken  by  his  creditors,  which  was  accepted  by  the  seller  as  a  further 
security  for  the  sum  then  due.  It  was  then  agreed  that  the  purchaser  was  to 
pay  the  sum  due  from  time  to  time,  and  that  no  coal  should  be  taken  in  excess 
of  that  sum,  and  on  reducing  this  sum  the  purchaser  was  not  to  increase  the 
same  until  he  had  brought  his  indebtedness  down  to  $200.  After  this  he 
was  allowed  to  take  coal  without  complying  with  the  new  agreement.  At 
times  he  was  not  furnished  with  coal  when  he  called  for  it,  and  he  still  neg- 
lected to  reduce  his  account  to  $200:  Held,  that  the  seller  did  not  waive  his 
right  to  demand  the  payment  of  money  concurrently  with  the  application  for 
coal  because  it  never  declared  the  contract  cancelled,  and  did  not  place  its 
refusal  to  deliver  coal  on  account  of  the  purchaser's  default  in  payment;  and 
that  the  fact  that  the  seller  sometimes  let  the  purchaser  have  coal  without 
payment  therefor  at  the  time,  did  not  render  the  former  liable  for  damages 
when  it  failed  to  deliver. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  by  Eyan,  the  appel- 
lee, against  the  appellant,  for  an  accounting  and  adjustment 
of  damages  claimed  by  complainant,  alleged  to  have  arisen 
from  the  non-performance,  on  the  part  of  appellant,  of  a 
contract  for  the  sale  and  delivery  of  a  quantity  of  coal  to 
appellee.  The  details  of  the  transaction  are  set  forth  in  the 
opinion  of  the  court,  and  also  the  substance  of  the  decree 
rendered  in  favor  of  the  appellee. 

Mr.  David  Fales,  and  Mr.  C.  B.  Lawrence,  for  the  appel- 
lant: 

The  original  agreement  was  modified  by  the  agreement  of 
December  31,  1880,  and  for  purchases  of  coal  thereafter  cash 
payments  were  necessary.     As  appellee  made  no  tender  of 
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cash,  and  showed  no  readiness  or  ability  to  pay  cash,  the 
appellant  was  justified  in  refusing  him  coal. 

The  rule  is  well  established  that  where  delivery  and  pay- 
ment are  to  be  concurrent  acts,  neither  party  can  put  the 
other  in  default  without  performing  or  offering  to  perform. 
Lyon  v.  Culbertson,  83  111.  33 ;  1  Parsons  on  Contracts,  537 ; 
2  Kent,  665. 

Where  parties  are  mutually  bound,  one  to  deliver,  and  the 
other  to  pay,  neither  can  sue  until  the  property  is  delivered, 
or  until  the  price  therefor  is  ready  and  offered  to  be  paid  on 
a  reasonable  demand.  (Hungate  v.  Rankin,  20  111.  639.) 
And  there  must  be  evidence  of  being  ready  and  willing  to 
pay.     Fink  v.  Hough,  29  111.  145. 

The  purchaser  must  aver  that  he  was  ready  and  able  to 
pay,  and  must  also  prove  such  readiness  and  ability  to  pay. 
Cummings  v.  Tilton,  44  111.  172 ;  Toppmey  v.  Root,  5  Cow. 
404;  Hough  v.  Ramsey,  17  111.  588. 

Messrs.  Dent  &  Black,  and  Mr.  E.  L.  Tatham,  for  the 
appellee : 

That  the  court  adopted  in  -the  decree  the  proper  measure 
of  damages  is  fully  established  by  the  following  authorities : 
VanArsdale  v.  Rundel,  82  111.  63;  Kritzinger  v.  Sanborn,  70 
id.  146  ;  Sedgwick  on  Damages,  75  ;  Fox  v.  Harding,  7  Cush. 
516;  Cook  v.  Commissioners,  6  McLean,  612;  Shepard  v. 
Milwaukee  Gas  Co.  15  Wis.  318;  Thompson  v.  Jackson,  14 
B.  Mon.  114. 

The  refusal  to  deliver  the  coal  was  not  put  on  the  ground 
that  appellee  did  not  pay,  but  because  appellant  itself  was 
unable  to  comply  with  its  contract.  In  such  case  the  com- 
pany had  no  right  to  claim  a  tender.  Smith  v.  Lamb,  26  111. 
396 ;  Risinger  v.  Cheney,  2  Gilm.  84 ;  Stool/ire  v.  Royse,  71 
111.  223 ;  Chamber  of  Commerce  v.  Sollitt,  43  id.  519 ;  Lee  v. 
Pennington,  7  Bradw.  248 ;  2  Parsons  on  Contracts,  675  ; 
Pomeroy  on  Contracts,  sec.  361,  and  cases  cited. 
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But  another  thing  is  to  be  borne  in  mind,  and  we  invoke 
another  rule  of  law,  viz.,  that  where  acts  are,  under  a  con- 
tract, to  be  concurrently  performed,  and  therefore  before  one 
party  can  be  put  in  default  the  other  must  tender  perform- 
ance, such  tender  of  performance  will  not  be  required  if  the 
other  party,  by  its  own  conduct,  has  put  it  out  of  the  power 
of  the  injured  party  to  perform.  Risincjer  v.  Cheney,  2  Gilm. 
84;  Chitty  on  Contracts,  (10th  Am.  ed.)  811. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

By  a  written  agreement  of  May  26,  1880,  appellant  agreed 
to  sell  and  dock  for  appellee  3000  tons  of  coal,  to  be  hauled 
before  May  1,  1881, — two-fifths  to  be  stove  coal,  two-fifths 
chestnut  coal,  and  one-fifth  egg  and  grate  coal.  The  price  of 
the  stove  and  chestnut  coal  was  to  be  $5.25  a  ton,  and  the 
price  of  egg  coal  was  to  be  $5  per  ton,  and,  in  addition,  on 
each  kind  of  coal  appellee  was  to  pay  (as  for  storage)  five 
cents  a  ton  per  month,  from  July  1,  1880,  until  the  coal  was 
taken  away  by  appellee.  This  last  charge  was  to  be  paid  in 
advance.  Appellee  was  to  pay  currently,  as  he  received  coal 
from  time  to  time,  so  as  to  keep  his  account  down  to  $200 
or  under,  and  to  pay  in  full  for  all  coal  received  during 
any  given  month  before  the  10th  of  the  succeeding  month. 
Appellee  was  to  haul  the  coal  for  his  own  trade,  and  not  sell 
to  other  dealers.  For  any  non-fulfillment  of  any  of  the 
terms  of  the  contract  on  the  part  of  appellee,  appellant  had 
the  right  to  cancel  the  contract  and  forfeit  the  security. 
Appellee  was  to  give,  as  security  for  the  fulfillment  of  the 
contract,  his  note  for  $1000,  without  interest,  to  run  to 
November  1,  1880,  secured  by  mortgage  on  certain  land  in 
Michigan,  and  might,  at  any  time,  take  up  the  note  by  pay- 
ing $1000.  This  note  was  not  to  apply  in  payment  upon  the 
current  account,  but  payment  of  the  note,  if  made,  was  to 
apply  in  payment  of  the  last  coal  to  be  hauled  under  the 
contract.     The  note,  and  mortgage  on  the  Michigan  land, 
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were  given  when  the  contract  was  signed.  No  definite  time 
was  expressly  fixed  by  the  words  of  the  contract  for  the 
delivery  of  any  part  of  this  coal.  The  fair  inference  from 
the  whole  contract  is,  that  it  was  to  be  called  for  and  taken 
in  such  reasonable  installments,  from  time  to  time,  as  would 
take  all  the  coal  before  May  1,  1881.  If  taken  in  proportion 
to  the  time,  it  would  require  about  265  tons  each  month,  to 
be  taken  and  paid  for  by  the  10th  day  of  the  succeeding 
month.  The  business  of  the  appellant  at  Chicago  was  in 
charge  of  Henry  S.  Van  Iugen.  It  had  one  dock  at  the  cor- 
ner of  Indiana  street  and  Kingsbury  street,  one  at  the  corner 
of  Sixteenth  and  Grove  streets,  and  a  place  of  delivery,  part 
of  the  time,  on  Canal  street  near  Kinzie  street,  and  it  had  a 
main  office  in  the  city,  where  orders  for  coal  were  received 
and  where  money  was  paid  upon  such  orders.  When  any 
one  was  entitled  to  receive  coal,  the  operators  at  the  docks, 
or  places  of  delivery,  were  directed  by  telephone  from  the 
main  office  to  deliver  coal.  This  mode  of  transacting  the 
business  was  evidently  known  to  appellee.  What  money  he 
paid  under  this  contract  was  always  paid  at  the  main  office. 
Appellee  began  to  haul  coal  soon  after  the  contract  was  made, 
and  continued,  from  time  to  time,  in  each  month,  to  receive 
coal  until  April  30,  1881,  and  according  to  his  own  testimony 
he  "got  as  much  as  he  wanted  up  to  February  5,  18S1," 
and  "got  105  tons  in  the  first  five  days  of  February,  1881," 
and  during  the  residue  of  February  and  the  month  of  March 
he  received  386^  tons,  and  168-J-g-  tons  in  April, — in  all,  he 
received  1912-i-g-  tons,  being  15S0-JL-J- tons  0f  stove  and  chestnut 
coal,  and  332  tons  of  egg  and  grate  coal. 

The  complaint  of  appellee  is,  that  at  divers  times  in  the 
months  of  February  and  March,  and  a  part  of  April,  1881, 
appellant  failed  to  deliver  to  him  coal  when  called  for,  and 
for  that  reason,  he  says,  that  of  the  2400  bushels  of  stove 
and  nut  coal  mentioned  in  the  contract  he  failed  to  receive 
819-^  tons,  and  of  the  600  tons  of  egg  coal  mentioned  in  the 
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contract  he  failed  to  receive  26S  toes.  The  decree  of  the 
circuit  court  recognized  this  claim  as  well  founded,  and  in 
stating  the  account  allowed  him  as  damages  for  the  sup- 
posed default  of  appellant,  the  sum  of  about  $2880.96,  of 
which  about  $710  was  allowed  for  supposed  defaults  in  not 
delivering  egg  coal,  and  about  $2170.76  for  failures  to  deliver 
stove  and  chestnut  coal.  After  deducting  $389.6-1,  an  unpaid 
balance  upon  coal  actually  received,  a  decree  was  entered 
against  appellant  for  $2191.33.  This  decree  was  affirmed  in 
the  Appellate  Court,  and  the  case  comes  here  for  review. 

The  record  does  not  seem,  in  any  view,  to  furnish  any 
ground  for  the  allowance  of  this  $710  for  supposed  failures 
to  furnish  egg  coal.  Appellee  testifies  that  during  the  times 
of  the  alleged  failures  to  furnish  coal,  there  was,  at  the  coal 
yard  of  appellant,  "a  pile  of  large  egg  coal,  *  *  *  and 
that  coal  was  there  for  me.  *  *  *  They  never  refused  me 
that  coal, — that  was  large  egg."  As  to  the  allowance  of  dam- 
ages for  the  failures  to  deliver  stove  and  nut  coal  we  must 
look  further  into  the  record. 

Appellee,  soon  after  he  began  to  haul  under  the  contract, 
began  paying,  and  paid  currently  from  time  to  time,  so  as 
to  keep  his  debit  account  down  to  a  point  not  exceeding 
$200,  until  in  the  month  of  September,  1880.  At  the  end 
of  that  month  his  debit  balance  for  coal  already  taken  was 
$455.50.  At  the  end  of  October  it  was  $561.18,  and  at  the 
end  of  November  $559.55,  and  in  December  his  debit  balance 
reached  $613.23,  and  so  remained  to  the  end  of  that  month. 
In  the  latter  part  of  December,  1880,  upon  the  suggestion  of 
appellee  that  his  teams,  scales  and  office  furniture  were  liable 
to  seizure  by  a  creditor,  he  gave  to  Mr.  Van  Ingen  his  note 
for  $800,  payable  June  1,  1881,  with  interest,  and  secured 
the  same  by  a  chattel  mortgage,  duly  recorded,  upon  the 
personal  property  mentioned,  which  was  accepted.  Appellee 
testifies  that  he  proposed  to  appellant's  manager  to  give  the 
chattel  mortgage  "as  additional  security"  for  "the  amount 
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of  money  that  was  standing  out,"  and  that  the  manager 
accepted  the  same  "as  security."  Again  he  testifies:  "The 
note  and  chattel  mortgage  were  executed  as  security  for  the 
amount  I  owed  the  company."  Again:  "He,"  the  man- 
ager, "demanded  payment  of  the  $613  balance.  The  agree- 
ment was  *  *  *  I  should  pay  this  $613  from  time  to 
time,  as  gradually  as  I  could  pay  it.  *  *  *  I  was  to 
pay  something  on  this  $613,  and  get  it  down  right  along, 
currently.  He  said  I  would  have  to  have  it  all  paid  by  May 
1 ;  he  said  I  would  have  to  pay  it  all  up,  and  pay  on  it  just 
as  I  pleased. "  Being  asked  as  to  the  coal  he  should  get  in 
the  meantime, — whether  he  was  to  pay  cash  for  that, — he 
answered:  "I  considered  I  always  paid  cash."  A  direct 
answer  being  demanded,  he  said:  "No,  sir,  that  was  not  the 
arrangement  anything,  outside  what  I  had  been  doing  before. 
The  arrangement  was  not  that  I  was  to  pay  cash  for  coal  as 
I  got  it,  and  bring  down  this  $613.  I  said  I  did  not  want  to 
pay  that  until  it  expired.  He  said  I  could  go  ahead  and  pay 
part  of  it  as  I  went  along,  and  I  agreed  to  that,  and  I  agreed 
that  at  no  time  should  any  coal  be  sold  to  me  in  excess  of  that 
smi} — in  excess  of  this  $613."  In  an  earlier  part  of  his  tes- 
timony, speaking  of  the  chattel  mortgage,  he  said:  "There 
was  no  modification  of  the  contract  made  when  that  mortgage 
was  given."  The  witnesses  for  appellant  give  a  version  of 
this  transaction  somewhat  different  from  that  given  by  ap- 
pellee, the  only  material  difference  being  that  they  under- 
stood appellee's  engagement  in  the  original  contract  to  keep 
his  debit  balance  down  to ,$20.0,  was  not  affected  by  this  new 
arrangement,  and  hence  the  company  was  not  bound  to  let 
him  have  coal  on  a  credit  at  all  until  the  debit  balance  was 
brought  down  to  that  sum,  whereas  appellee  evidently  in- 
ferred from  what  was  said  that  he  was  not  to  be  allowed  to 
buy  any  more  coal  on  a  credit,  so  as  to  increase  his  debit 
balance  beyond  the  $613,  and  perhaps  so  as  not  to  increase 
from  any  point  to  which  it  should  be  reduced,  so  long  as  it 
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was  not  reduced  below  the  $200.  Kejecting  all  other  testi- 
mony on  the  subject,  and  taking  all  of  the  testimony  of 
appellee  into*  consideration,  the  most  favorable  inference  to 
appellee  that  can  reasonably  be  indulged  is,  that  he  was  to 
have  no  right  to  receive  any  more  coal  on  a  credit  so  long 
as  his  debit  balance  remained  as  high  as  $613,  and  that  he 
should  so  pay,  from  time  to  time,  as  gradually  to  reduce  that 
debit  balance.  And  it  would  seem,  too,  that  after  being  par- 
tially reduced,  he  was  not  to  be  allowed  again  to  increase  his 
debit  from  the  point  to  which  it  had  been  reduced,  until  it 
should  fall  *below  the  sum  of  $200. 

After  this  arrangement  was  made  appellee  continued  to 
haul  coal,  and  pay  from  time  to  time,  but  he  did  not  reduce 
his  debit  balance  below  $613  until  the  last  of  March.  The 
sheet  of  aggregate  bills,  given  in  evidence  by  appellee,  shows 
that  at  the  end  of  the  next  succeeding  month  (January,  1881,) 
his  debit  had  increased  to  the  sum  of  $762.08,  and  without 
further  payments,  so  far  as  the  proofs  show,  in  the  five 
days  of  February,  1881,  he  had  been  permitted  to  take  and 
haul  away  105  more  tons  of  coal.  Thus  far  he  makes  no 
complaint  of  his  treatment  by  appellant.  But  some  time  in 
the  succeeding  week  (whether  before,  on,  or  after  the  10th 
of  the  month  is  not  shown,)  he  complains  that  his  teams 
were  sent  to  one  of  the  yards  or  docks  of  appellant  for  coal, 
and  appellant's  operatives  there  failed  to  furnish  them  coal, 
and  that  while  he  received  coal  from  time  to  time  until  April 
30,  1881,  still  it  occurred  that  he  applied  often  for  coal  when 
it  was  not  furnished.  His  debit  balance  at  the  end  of  Feb- 
ruary, 18S1,  was  $660.65,  and  at  the  end  of  March  it  was 
$389.87,  and  at  the  end  of  April  it  was  $389.64.  It  is  not 
claimed  that  his  debit  balance  was,  after  September,  1880, 
ever  reduced  as  low  as  $200.  There  is  no  proof  in  the  record 
tending  to  show  that  he  ever,  at  any  time,  failed  to  get  coal 
when  he  offered  to  pay  cash  for  it.  The  proof  does  tend  to 
show  that  often  when  his  teams  came  for  coal  appellant  had 
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no  stove  or  chestnut  coal  on  hand,  and  that  he  waited  until  it 
came  in  on  the  cars.  Sometimes  this  delay  was  a  day  or 
two.  During  all  this  time  he  was  from  day  to  day  urged  to 
make  payments  on  his  account,  and  from  time  to  time  did 
so,  and  on  the  other  hand  he  was  daily  applying  for  coal, 
and  getting  it  at  some  times,  and  at  others  failing  to  get  it. 
It  is  insisted  by  appellee  that  appellant  waived  the  right 
to  insist  on  payment  of  money  concurrently  with  the  appli- 
cation for  coal,  because  the  contract  was  never  declared  can- 
celled for  appellee's  default,  and  because  the  failures  to  deliver 
coal  were  not  placed,  at' the  time,  upon  the  ground  that  he 
was  in  default  in  payment,  but  upon  the  ground  that  appel- 
lant's stock  of  coal  was,  for  the  time,  exhausted.  We  do  not 
see  that  the  failure  to  cancel  the  contract  by  appellant  can 
be  held  to  be  a  waiver  of  performance  of  its  requirements  on 
the  part  of  appellee.  Not  having  cancelled  the  contract,  the 
appellant  simply  occupies  the  same  position  it  would  occupy 
had  the  cancellation  clause  been  omitted.  As  to  the  failure 
to  demand  money  in  advance,  or  concurrently,  it  does  not 
seem  to  us  to  constitute  such  a  waiver.  Had  the  market 
price  been  lower  than  the  contract  price,  and  had  appellant 
sued  appellee  for  a  failure  to  take  the  coal  at  times  when  it 
was  not  applied  for,  as  well  might  appellant  have  claimed 
success  without  proving  an  offer  to  deliver  and  a  demand 
of  the  money,  and  this  upon  the  ground  that  such  offer  was 
waived  by  the  fact  that  appellee  did  not  have  the  money. 
Appellee,  while  his  debit  balance  was  over  $613.23,  had 
clearly  no  legal  right,  under  the  contract,  to  receive  coal 
without  concurrent  full  payment.  The  mere  fact  that  appel- 
lant sometimes  indulged  him,  and  permitted'  him  to  do  so, 
did  not  render  appellant  liable  to  further  do  so  at  times  when 
it  failed  to  so  furnish  it.  It  is  appellee  who  is  seeking  to 
enforce  this  contract.  Before  he  can  do  so  he  must  show 
performance,  or  its  equivalent,  of  all  conditions  precedent  or 
concurrent  to  be  done  by  him.     By  the  terms  of  the  contract 
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that  part  of  the  price  for  each  ton  of  coal  to  be  paid  as  for 
storage,  was  to  be  paid  in  advance.  There  is  no  pretence  that 
this  was  ever  offered  to  be  done,  or  that  this  was  ever  waived. 
Appellant  seems  to  have  been  willing  to  deliver  coal  when  it 
was  on  hand,  and  appellee  seems  to  have  been  willing  to  have 
paid  for  coal  when  he  had  the  money  on  hand.  Appellant  at 
times  was  out  of  coal,  and  appellee  was  out  of  money.  Ap- 
pellant constantly  dunned  appellee  for  what  was  over  due,  and 
appellee  importuned  appellant  for  coal.  Neither  responded 
to  the  other's  demand, — appellant  for  want  of  coal,  and  ap- 
pellee for  want  of  money.  Each  seems  to  have  acquiesced,  for 
the  time,  in  the  want  of  performance  of  the  other,  and  neither 
can  complain  that  the  entire  contract  was  not  performed. 

After  a  most  careful  consideration  of  all  the  proofs  in  this 
case,  we  find  no  just  ground  upon  which  appellee  can  prop- 
erly have  a  decree  for  compensation  for  the  loss  of  profits  he 
might  have  made  had  he  had  money  to  fulfill  his  contract, 
and  appellant  had  had  all  the  coal  he  needed. 

The  judgment  of  the  Appellate  Court  in  this  case  is  there- 
fore reversed,  and  the  cause  remanded,  with  directions  to 
reverse  the  decree  and  dismiss  the  bill. 

Judgment  reversed. 


Henry  B.  Lockwood 

v. 
John  W.  Doane  et  al. 

Filed  at  Ottaica  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Partnership — whether  it  exists — presumption.  "Where  parties  agree 
to  share  in  the  profits  of  a  business,  the  law  will  infer  a  partnership  between 
them  in  the  business  to  which  the  agreement  relates.  This  presumption  will 
control  until  rebutted  by  proof  to  the  contrary. 

2.  Amendment — making  new  parties  plaintiff.  In  an  action  on  the 
case  for  fraud  and  deceit  in  the  purchase  of  goods,  where  the  evidence  shows 
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that  other  persons  than  those  already  made  parties  had  an  interest  in  the 
profits  of  the  goods  sold  by  the  plaintiff,  an  amendment  making  such  persons 
co-plaintiffs  is  properly  allowed  on  the  trial. 

3.  Same— omission  to  make  amendment  which  has  been  allowed — cured 
by  verdict.  Where  an  amendment  of  the  papers  and  proceedings  in  a  case 
is  allowed,  making  other  persons  co-plaintiffs  in  the  suit,  a  failure  to  make 
the  change  in  the  papers,  etc.,  by  interlineation,  is  nothing  more  than  a  tech- 
nical omission,  and  is,  after  verdict,  cured  by  the  statute  of  amendments  and 
jeofails. 

4.  Appeal — reviewing  controverted  questions  of  fact.  In  an  action  on 
the  case  for  fraud  and  deceit  in  the  purchase  of  goods,  where  the  judgment 
is  affirmed  by  the  Appellate  Court,  this  court  is  prohibited  from  considering 
the  evidence  on  controverted  questions  of  fact,  further  than  to  determine 
whether  the  instructions  are  supported  by  it. 

5.  Evidence — to  show  fraud  in  sale  or  purchase.  To  prove  a  sale  of 
goods  fraudulent  as  to  creditors,  and  the  intent  of  the  seller,  it  is  competent 
to  show  the  manner  in  which  he  recently  obtained  goods  from  his  creditors, 
as  well  as  the  manner  in  which  he  disposed  of  them;  and  the  same  rule  must 
apply  where  a  person  is  charged  with  fraudulently  purchasing  goods,  know- 
ing his  insolvency  and  inability  to  pay  for  them. 

6.  Error  will  not  always  reverse — as  to  improper  instructions. 
This  court  will  not  reverse  a  judgment  for  merely  technical  errors  in  instruc- 
tions given,  unless  it  can  see  that  they  did  or  were  calculated  to  mislead  the 
jury.  When  the  instructions,  as  a  series,  clearly  announce  the  law  of  the 
case,  and  as  favorably  as  a  party  has  a  right  to  ask,  the  judgment  will  not  be 
raversed  at  his  instance. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  K.  S.  Williamson,  Judge, 
presiding. 

Messrs/  Dent  &  Black,  for  the  plaintiff  in  error : 
The  declaration  is  in  behalf  of  one  plaintiff  only,  and 
excludes  the  right  of  either  of  the  others  in  whose  behalf 
judgment  was  recovered.  On  the  trial,  after  the  plaintiff 
had  offered  his  testimony  in  chief,  the  court,  on  motion  of 
plaintiff,  ordered  that  all  the  papers,  etc.,  be  and  are  hereby 
amended,  by  making  John  K.  Adams  and  Henry  J.  Sawdy 
co-plaintiffs.  The  papers  in  fact  were  never  amended.  This 
grew  out  of  the  fact  that  it  appeared,  on  the  trial,  that  both 
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Adams  and  Sawdy  were  employes  of  Mr.  Doane,  having  a 
percentage  in  the  profits  of  the  business,  but  no  capital 
invested.  For  this,  error  the  judgment  should  be  reversed. 
Commercial  Ins.  Co.  v.  Treasury  Bank,  61  111.  482 ;  Phillips 
d  Colby  Cons.  Co.  v.  Seymour,  91  U.  S.  646. 

In  such  an  action  as  this  the  quo  anlmo  of  the  transaction 
is  the  fact  to  be  arrived  at,  and  it  is  competent  to  show  that 
the  party  accused  was  engaged  in  other  similar  frauds  at  or 
about  the  same  time.  The  transactions  must  be  so  connected 
in  point  of  time,  and  so  similar  in  their  other  relations,  that 
the  same  motive  may  reasonably  be  imputed  to  them  all. 
Hall  v.  Naylor,  18  N.  Y.  588  ;  Lincoln  v.  Claflin,  7  Wall.  132. 

Similar  representations  to  those  complained  of  as  false 
and  fraudulent,  made  at  a  prior  time  to  third  parties,  are 
not  competent  in  an  action  for  fraudulent  representations. 
Johnson  v.  Beeney,  5  Bradw.  601.  See,  also,  Simpkins  v. 
Berggren,  2  Bradw.  101 ;  Murphy  v.  Brace,  23  Barb.  561. 

Messrs.  Flower,  Eemy  &  Gregory,  for  the  defendants  in 
error : 

It  is  contended  that  the  court  erred  in  admitting  evidence 
to  show  false  representations  made  by  Lockwood  to  other 
creditors,  for  the  purpose  of  obtaining  credit,  at  or  about  the 
same  time  he  made  similar  representations  to  the  defendants 
in  error.  If  a  vendee  obtains  goods  upon  credit,  with  a  pre- 
conceived design  not  to  pay  for  them,  such  act  is  fraudulent. 
Henneguin  v.  Naylor,  24  N.  Y.  129. 

There  is  a  long  line  of  authorities  holding  this  evidence 
competent,  and  demonstrating  that  its  competency  depends 
upon  its  tendency  to  show  a  fraudulent  intent  not  to  pay  for 
the  goods.  McKenney  v.  Dinghy,  4  Greenlf.  172 ;  Carey  v. 
Hotaling,  1  Hill,  311;  Gray  v.  St.  John,  35  111.  138;  Miller 
v.  Barber,  66  N.  Y.  558;  Irving  v.  Motley,  5  M.  &  P.  380; 
Hersey  v.  Benedict,  15  Hun,  282;  Cragin  v.  Tarr,  32  Maine, 
55;  French  v.  White,  5  Duer,  254;  Lincoln  v.  Claflin,  7  Wall. 
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132.  And  similar  statements  made  to  a  plaintiff  after  the 
transaction,  have  been  held  admissible,  in  a  well-reasoned 
case,  where  Chief  Justice  Gibson,  of  Pennsylvania,  delivered 
the  opinion  of  the  court.  C winnings  v.  Cummings,  5  W.  &  S. 
553. 

Similar  principles  have  been  laid  down  in  analogous  actions 
for  deceit.  Beat  v.  Thatcher,  3  Esp.  194;  Lovell  v.  Briggs, 
2  N.  H.  218;  Allison  v.  Matthiew,  3  Johns.  235;  Rankin  v. 
Blackwell,  2  Johns.  Cases,  198.  And  in  two  other  cases 
decided  by  the  Court  of  Appeals  of  New  York,  the  principles 
contended  for  have  been  fully  sustained  and  ably  expounded. 
Johnson  v.  Monell,  2  Keyes,  655;  Devoe  et  al.  v.  Brandt,  53 
N.  Y.  462. 

Persons  who  agree  to  share  profits  are  prinia  facie  part- 
ners. Ewell's  Lindley,  22,  649,  650 ;  Kuhn  v.  Newman,  49 
Iowa,  424. 

The  evidence  discloses  that  Adams  and  Sawdy  participated 
in  the  profits,  and  Sawdy  speaks  of  them  as  members  of  the 
firm.  The  presumption  from  this  is  that  they  were  partners 
interested  in  the  partnership  property,  and  as  such  entitled 
to  sue  for  its  recovery  or  its  value.  Parker  v.  Canfield,  37 
Conn.  250 ;  Niehoff  et  al.  v.  Dudley  et  al.  40  111.  406. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  deceit  in  the  purchase 
of  goods  by  plaintiff  in  error  from  defendants  in  error.  A 
trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  plaintiff.  The  case  was  removed  to  the  Appellate  Court 
for  the  First  District,  and  on  a  trial  in  that  court  the  judg- 
ment of  the  Superior  Court  was  affirmed,  and  the  record  is 
brought  to  this  court  on  error. 

The  record  shows  that  on  the  trial  the  evidence  disclosed 
that  other  parties  than  the  plaintiff  who  brought  the  suit 
were  interested  as  partners  in  the  transaction  out  of  which 
the  suit  originated.     On  the  application  of  plaintiff  the  court 
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ordered  "that  all  papers  and  proceedings  in  the  case  be  and 
are  hereby  amended  by  making  John  E.  Adams  and  Henry 
J.  Sawdy  co-plaintiffs, "  but  as  a  matter  of  fact  there  were 
no  interlineations  of  their  names  in  the  declaration,  papers 
and  proceedings,  ever  made,  and  it  is  insisted  that  it  was 
error  to  render  judgment  in  their  favor  with  their  co-plaintiff, 
Doane.  The  evidence  shows  that  Adams  and  Sawdy  were 
to  share  in  the  profits  of  the  firm  of  Doane  &  Co.  Where 
parties  agree  to  share  in  the  profits  of  a  business,  the  law  will 
infer  a  partnership  between  them  in  the  business  to  wThich  the 
agreement  refers ;  but  this  presumption  may  be  disproved. 
It  is  prima  facie  evidence,  and  will  control  until  rebutted. 
(Niehoff  v.  Dudley,  40  111.  406.)  That  there  was  such  an 
agreement  in  this  case  is  proved  and  uncontradicted.  The 
evidence,  then,  was  sufficient  to  authorize  the  allowance  of 
the  amendment.  Nor  was  the  fact  that  the  papers  and  the 
proceedings  in  the  case  were  not  changed  by  interlineation, 
more  than  a  mere  technical  omission,  that  was  cured  by  the 
statute  of  "Amendments  and  Jeofails,"  which  was  adopted 
to  cure  just  such  clerical  omissions.  The  sixth  section  of 
that  act  provides  for  this  character  of  defects,  and  supplies 
such  omissions. 

We  are  prohibited  from  considering  the  evidence  on  con- 
troverted questions  of  fact,  further  than  to  determine  whether 
the  instructions  are  supported  by  it.  For  this  reason  it  was 
useless  for  plaintiff  in  error  to  devote  the  last  fourteen  pages 
of  his  argument  to  the  weight  of  the  evidence.  That  was 
determined  by  the  Appellate  Court,  and  that,  under  the  stat- 
ute, precludes  our  looking  into  it  to  determine  whether  it 
supports  the  verdict. 

It  is  urged  that  the  court  admitted  improper  evidence,  for 
which  the  judgment  should  be  reversed.  In  this  character 
of  cases  the  rule  of  evidence  is  anomalous,  but  too  firmly 
established  to  be  departed  from  or  changed.  It  has  been 
held,  in  a  case  where  it  is  claimed  a  sale  has  been  made  for 
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the  purpose  of  hindering  and  delaying  creditors,  that  to  prove 
the  intent  of  the  seller  in  making  the  sale,  the  manner  in 
which  he  then  recently  obtained  goods  from  his  creditors 
was  admissible,  as  well  as  the  manner  in  which  he  disposed 
of  them.  {Gray  v.  St.  John,  35  111.  222.)  And,  of  necessity, 
the  same  rule  must  be  applied  where  a  "person  is  charged 
with  fraudulently  purchasing  goods.  No  reasonable  distinc- 
tion can  be  taken.  We  therefore  regard  that  case  as  decisive 
of  this  question.  Under  the  rule  of  that  case  there  was  no 
error  in  the  evidence  as  it  went  to  the  jury.  All  that  was 
exceptionable  was  excluded,  and  the  proper  evidence  was 
fairly  limited  to  the  purpose  of  its  admission  by  instructions 
given  to  the  jury.  We  perceive  no  error  in  the  admission  of 
evidence. 

It  is  insisted  that  the  court  erred  in  giving  plaintiff's  in- 
structions, and  in  modifying  defendants'  instructions.  It  is 
urged  that  some  instructions  of  defendants  in  error  are  not 
properly  limited,  and  are  calculated  to  mislead.  If  this  be 
so,  the  defect  is  cured  by  others  in  the  series.  Nor  do  we 
perceive  any  error  in  the  modification  of  those  given  for 
plaintiff  in  error.  Looking  at  all  the  instructions  together, 
we  are  not  able  to  see  that  they  could  have  misled  the  jury. 
As  a  series  they  clearly  announce  the  law  of  the  case,  and 
certainly  as  favorably  for  plaintiff  in  error  as  he  was  entitled 
to  have  it  announced.  Where  mere  technical  errors  exist  in 
instructions  given,  unless  we  can  see  that  they  did  or  were 
calculated  to  mislead  the  jury,  to  the  injury  of  the  party 
against  whom  they  are  given,  we  will  not  reverse.  We  are 
unable  to  see  that  such  was  the  case  here. 

Perceiving  no  error  in  this  record   the  judgment  of  the 

Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Alexander  P.  Moore 

v. 

William  B.  Topliff  et  al. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Surety — when  that  relation  exists.  Three  partners,  A,  B  and  C, 
executed  their  firm  notes  to  C,  who  indorsed  the  same,  and  the  firm  paid 
interest  thereon  until  A  withdrew  from  the  firm,  B  and  C  taking  all  the 
assets  and  assuming  all  liabilities.  It  was  held,  that,  as  between  themselves, 
upon  this  state  of  facts  B  and  C  became  principal  debtors,  and  A  surety, 
upon  the  notes. 

2.  Same — right  to  subrogation.  It  is  a  settled  principle  in  equity,  that 
a  surety,  upon  paying  the  debt  of  the  principal,  is  entitled  to  be  substituted 
in  the  place  of  the  creditor  as  to  all  securities  held  by  the  latter,  and  have 
the  same  benefit  that  he  would  have  therein. 

3.  Same — whether  a  mortgage  security  to  the  creditor  is  extinguished, 
so  as  to  defeat  the  surety's  right  to  subrogation — discharge  of  principals, 
in  bankruptcy.  Notes  were  given  by  a  partnership  firm,  composed  of  A,  B 
and  C,  and  indorsed  to  third  parties,  which  notes  were  secured  by  a  mort- 
gage to  the  creditors,  from  C,  on  real  estate.  A  afterward  sold  out  all  his 
interest  in  the  firm  to  B  and  C,  who  assumed  all  the  firm  indebtedness,  and 
formed  a  new  partnership,  the  new  firm  paying  interest  on  the  notes  until 
their  bankruptcy,  in  which  proceeding  in  bankruptcy  the  creditors  proved 
their  debts,  and  received  forty-two  per  cent  as  a  composition,  in  full  dis- 
charge of  the  personal  liability  of  B  and  C:  Held,  that  as  A  was  still  per- 
sonally liable  on  the  notes  as  surety  for  B  and  C,  the  mortgage  was  not 
extinguished,  and  that  A's  existing  equity,  as  surety,  to  have  the  mortgage 
security  surrendered  by  the  creditors  to  him  upon  his  payment  of  the  bal- 
ance of  the  debt,  was  unaffected  by  the  bankruptcy  discharge. 

4.  Same — rights  of  the  surety,  before  paying  the  debt,  to  secure  indem- 
nity. A  surety,  after  the  debt  has  become  due,  may,  without  having  made 
payment  himself,  come  into  a  court  of  equity  and  compel  the  principal  to 
pay  the  debt,  making  the  creditor  a  party,  that  he  may  be  at  hand  to  receive 
the  money.  The  surety  stands  in  the  position  of  an  equitable  assignee, 
and  may  use  the  remedies  of  the  creditor,  at  his  own  risk  and  cost. 

5.  Where  a  judgment  was  recovered  against  a  surety  alone,  and  its  col- 
lection pressed,  it  was  held,  that  he  had  a  right,  before  paying  the  debt,  to 
file  his  bill  in  equity  against  the  creditors  and  his  principal,  to  be  substituted 
to  a  mortgage  security  given  by  the  principal  to  the  creditors,  in  order  to 
guard  against  injury  from  a  release  or  transfer  of  the  security,  and  to  save 
circuity  of  action  and  the  multiplying  of  suits. 

16—107  III. 
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6.  Chancery — may  grant  relief  dependent  upon  the  performance  of 
some  duty  in  the  future.  In  the  case  of  mutual  rights  and  duties,  it  is 
common  for  courts  of  chancery,  by  their  decrees,  to  prescribe  the  rights  of 
parties  upon  the  performance  of  some  duty  in  the  future, — as,  in  bills  for 
redemption,  or  for  specific  performance,  in  which  the  complainant  must 
offer  to  do  equity,  and  pay  what  may  be  found  proper  to  be  paid;  and  this 
rule  applies  between  a  surety  and  creditor.  The  right  of  the  creditor  to  his 
money,  and  the  right  of  the  surety  to  the  securities  held  by  the  creditor,  are 
reciprocal  and  concurrent. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  George  Gardner,  Judge,  presiding. 

On  October  26,  1871,  the  firm  of  Bliss,  Moore  &  Co.,  com- 
posed of  Samuel  Bliss,  Alexander  P.  Moore  and  William  B. 
Topliff,  executed  its  three  promissory  notes  of  that  date,  two 
for  $1650  each,  and  one  for  $1700,  payable  to  the  order  of 
William  B.  Topliff,  falling  due  five  years  after  the  date,  and 
bearing  interest  at  the  rate  of  ten  per  cent"  per  annum. 
Topliff  sold,  indorsed  and  delivered  the  notes,  one  to  each 
of  his  sisters,  Sarah  J.  Houghton,  Eliza  M.  Stanwood  and 
Mary  M.  Topliff,  the  one  delivered  to  Sarah  J.  Houghton 
being  for  $1700.  At  the  same  time  that  Topliff  delivered 
these  notes  he  executed  and  delivered  to  Sarah  J.  Houghton 
a  mortgage  or  trust  deed  to  secure  the  note  held  by  her,  and 
the  one  held  by  Eliza  M.  Stanwood,  of  certain  real  estate 
situate  in  Chicago,  which  mortgage  was  filed  for  record 
November  18,  1871.  Moore,  Bliss  and  Topliif  continued  in 
partnership  under  the  firm  name  of  Bliss,  Moore  &  Co.  until 
about  January  1,  1875,  when  they  dissolved  partnership, 
Moore  going  out,  and  Bliss  and  Topliff  continuing  the  busi- 
ness, under  the  firm  name  of  Samuel  Bliss  &  Co.  The  firm 
of  Samuel  Bliss  &  Co.  bought  out  the  interest  of  Moore  in 
all  the  assets  of  the  firm  of  Bliss,  Moore  &  Co.  The  liabili- 
ties of  Bliss,  Moore  &  Co.  were  at  that  time  over  $233,000, 
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all  of  which  were  paid  by  Samuel  Bliss  &  Co.,  except  the 
three  notes  so  belonging  to  Topliff 's  sisters.  From  the  time 
of  the  dissolution  up  to  December,  1S77,  Samuel  Bliss  &  Co. 
paid  all  the  interest  upon  said  notes.  Bliss  and  Topliff  went 
into  bankruptcy  in  January,  1878,  and  the  firm  of  Samuel 
Bliss  &  Co.  entered  into  a  composition  with  the  firm's  cred- 
itors, (but  not  with  their  individual  creditors,)  under  the 
United  States  bankrupt  law,  and  among  others  who  com- 
pounded their  claims  with  the  firm  were  the  holders  of  these 
three  notes,  the  three  sisters  of  Topliff.  By  this  composition 
forty-two  and  one-half  cents  on  the  dollar  was  paid  upon 
these  notes   by   Samuel  Bliss  &  Co.     The  notes  were  then 

I  transferred  to  Thaddeus  P.  Stanwood  for  collection,  and  to 
enable  him  to  sue  upon  all  of  them  in  one  suit.  He  brought 
suit  upon  the  notes  in  July,  1878,  in  the  Superior  Court  of 
Cook  county,  against  Moore,  Bliss  and  Topliff,  the  makers  of 
the  notes,  under  the  firm  name  of  Bliss,  Moore  &  Co.  Only 
Moore  was  served  with  process.  Judgment  was  obtained 
against  Moore  alone,  and  execution  was  issued,  put  in  the 
hands  of  the  sheriff,  and  demand  made  upon  Moore  to  pay 
the  same.  Thereupon  Moore  filed  his  bill  in  equity  to  be 
subrogated  to  the  mortgage  so  given  by  Topliff,  and  offered 
to  pay  the  amount  due  upon  the  judgment  upon  the  assign- 
ment to  him  of  the  mortgage,  and  also  prayed  that  the  mort- 
gaged premises  be  subjected  to  the  payment  of  the  amount 
due  upon  the  mortgage,  and  for  general  relief.  Bliss,  Topliff 
and  Stanwood  answered  denying  the  right  to  the  relief  prayed 
for.  Sarah  J.  Houghton,  Eliza  M.  Stanwood  and  Mary  M. 
Topliff,  the  sisters  of  William  B.  Topliff,  who  are  non-resi- 
dents, and  brought  in  by  publication  of  notice,  did  not  answer. 
On  final  hearing,  upon  proofs  taken,  the  Superior  Court  dis- 
missed the  bill.  On  appeal  to  the  Appellate  Court  for  the 
First  District  the  decree  was  affirmed,  and  an  appeal  taken 
to  this  court. 
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Messrs.  Eosenthal  &  Pence,  for  the  appellant : 

If  the  creditor  refuses  to  transfer  the  security  he  holds  to 
the  surety,  upon  offer  to.  pay  the  judgment,  then  the  surety 
may  file  a  bill  to  compel  the  transfer,  upon  offering  to  pay 
the  judgment,  and  the  court  will  decree  the  payment  of  the 
judgment  only  in  case  the  creditor  makes  the  transfer.  War- 
ner v.  Beardslcy,  8  Wend.  200;  Clason  v.  Morris,  10  Johns. 
539 ;  1  Story's  Eq.  Jur.  sees.  327,  499 ;  Lewis  v.  Palmer,  28 
N.  Y.  275;  Keokuk  v.  Low,  31  Iowa,  119.  . 

The  power  of  courts  of  equity  is  not  limited  to  settling  the 
rights  of  parties  upon  what  has  been  done  in  the  past,  but 
it  reaches  forth  and  declares  their  duties  and  rights  for  the 
future.  Courts  of  chancery  constantly,  by  their  decrees,  pre- 
scribe the  rights  of  parties  upon  the  performance  of  some 
duty  in  the  future, — as,  on  bills  to  foreclose,  bills  for  redemp- 
tion, and  on  bills  for  specific  performance. 

Courts  of  equity  do  not  require  that  a  legal  tender  of  the 
money  shall  be  made,  or  that  it  shall  be  brought  into  court, 
but  all  that  is  required  in  a  case  of  mutual  duties  and  rights 
is,  that  the  complainant  should  offer  to  do  equity,  and  to  pay 
the  money  upon  receiving  the  property  or  securities  to  which 
he  is  by  law  entitled,  upon  payment  of  the  debt.  Webster  v. 
French,  11  111.  275 ;  Snyder  v.  Sparling,  57  id.  488 ;  Barnard 
v.  Cushman,  35  id.  452 ;  Dwen  v.  Blake,  44  id.  140. 

A  surety  against  whom  judgment  has  been  rendered  may, 
without  making  payment  himself,  proceed  in  equity  against 
his  principal,  to  subject  the  estate  of  the  latter  to  the  pay- 
ment of  the  debt.  Hale  v.  Wetmore,  4  Ohio  St.  600 ;  Tank- 
er'sley  v.  Anderson,  4  Dessau.  47;  Marsh  v.  Pike,  1  Sandf. 
Ch.  210;  Same  v.  Same,  10  Paige,  595;  Woolridge  v.  Norris, 
L.  B.  6  Eq.  410;  King  v.  Baldwin,  17  Johns.  384;  Same  v. 
Same,  2  id.  554 ;  Warner  v.  Beardsley,  8  Wend.  200 ;  Morton 
v.  Roberts,  4  T.  B.  Mon.  492 ;  Croughton  v.  Duvall,  3  Call, 
72 ;  Nisbitt  v.  Smith,  2  Brown's   Ch.  582 ;   Hayes  v.  Ward,  4 
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Johns.  Ch.  123;  2  American  Leading  Cases,  412;   1  Story's 
Eq.  Jur.  sees.  327,  499. 

Upon  the  dissolution  of  the  co-partnership,  Bliss  and  Top- 
liff took  all  the  partnership  assets,  and  after  deducting  all 
the  liabilities  of  the  firm  from  such  assets,  paid  Moore  for 
his  interest  in  the  firm,  and  assumed  to  pay  the  liabilities. 
Such  being  the  case,  Moore,  the  retiring  partner,  as  between 
the  members  of  the  old  firm,  became  the  surety,  and  Bliss  and 
Topliff  became  the  principal  debtors.  Conwell  v.  McCowan, 
SI  111.  285;  Kellogg  v.  Moore,  97  id.  282. 

Messrs.  Eich,  Noble  &  Stone,  for  the  appellees: 

The  bill  seeks  three  things :  First,  that  the  value  of  the 
property  released  March  23,  1873,  be  credited  on  the  judg- 
ment against  Moore ;  second,  that  Moore  be  subrogated  to 
the  rights  of  Stanwood  in  the  unreleased  Topliff  mortgage ; 
third,  that  the  mortgage  be  foreclosed,  and  the  proceeds  be 
applied  upon  the  judgment  against  Moore. 

As  to  the  first,  it  is  sufficient  to  say  that  a  valuable  con- 
sideration was  paid  for  the  release,  and  the  proof  shows  that 
at  the  date  of  the  release  the  debt  was  the  debt  of  the  firm, 
and  not  of  Topliff  individually ;  that  the  payment  was  by  the 
firm,  and  therefore  Moore  was  not  affected  by  the  release  in 
any  way. 

Moore  never  having  been  surety,  as  between  himself  and 
the  creditors,  he  can  not  complain  of,  or  get  any  benefit  from, 
such  release.  James  v.  Dag  et  al.  37  Iowa,  165;  Moore  v. 
Stanwood,  98  111.  605. 

The  right  of  a  surety  to  be  subrogated  to  the  securities 
held  by  a  creditor  is  distinguished  from  the  surety's  right  to 
enforce  payment  by  the  debtor. 

The  great  weight  of  authority  in  the  United  States  is,  that 
a  person  not  a  surety,  in  relation  to  the  creditor,  must  pay 
before  he  can  claim  any  interest  in  the  security  given  the 
creditor.     His  duty  is  to  pay,  and  he  has  no  legal  or  equita- 
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ble  right  to  require  the  creditor  to  stand  by  while  he  seeks 
indemnity  for  himself.  Darst  v.  Bates,  51  111.  439;  Conwell 
v.  McCoivan,  53  id.  363 ;  Same  v.  Same,  81  id.  285 ;  Fogarty 
v.  Ream,  100  id.  379. 

As  a  surety  can  have  no  right  except  through  a  creditor, 
and  as  these  creditors  have  no  longer  any  enforcible  claim 
against  Topliff,  Moore,  as  surety,  can  have  none. 

Proving  his  whole  claim  in  bankruptcy  by  the  creditor, 
without  reference  to  his  security,  is  a  waiver  of  it.  Stewart 
v.  Isidore,  1  Banker's  Eeg.  485 ;.  In  re  Bloss,  4  id.  147 ;  In  re 
Stansell,  6  id.  183;  In  re  Granger  &  Sabin,  8  id.  30;  In  re 
Jacox  (&  Green,  id.  241. 

The  mortgage  was  then  extinguished,  and  with  it  died  all 
Moore's  rights,  either  to  compel  the  creditors  to  sue  Topliff, 
or  to  foreclose  the  mortgage,  or  to  maintain  a  suit,  on  his 
own  part,  to  compel  Topliff  to  pay  quia  timet. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  vital  question  of  fact  upon  which,  as  we  conceive,  the 
decision  must  turn,  is,  whether  upon  the  dissolution  of  the 
firm  of  Bliss,  Moore  &  Co.,  on  January  1,  1875,  and  the  for- 
mation of  the  new  firm  of  Samuel  Bliss  &  Co.,  the  latter  firm 
assumed  the  debts  of  the  former  firm.  Upon  this  the  parties 
are  not  agreed.  Moore  testifies  there  was  such  an  assump- 
tion,— Bliss  and  Topliff  testify  there  was  not. 

The  question  as  to  what  the  contract  between  Moore,  Bliss 
and  Topliff  was,  upon  their  dissolution,  arose  before  this 
•court  on  a  former  occasion,  in  the  case  of  Kellogg  v.  Moore, 
97  111.  282.  The  assets  of  Samuel  Bliss  &  Co.  had  been 
transferred  to  Kellogg  by  the  bankrupt  court,  and  Kellogg 
brought  suit  against  Moore  for  an  accounting  in  regard  to 
the  affairs  of  Bliss,  Moore  &  Co.  Bliss  and  Topliff  both 
gave  testimony  in  that  former  case,  and  the  same  letters 
forming  the  basis  of  the  dissolution  were  in  evidence  in  that 
case  as  in  this.     We  were  then  of  opinion  that  the  weight  of 
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evidence  showed  there  was  a  final  accounting  and  settlement 
between  the  parties  about  the  first  of  January,  1875,  upon 
a  basis  which  had  already  been  agreed  upon  through  their 
written  correspondence,  and  that  at  that  time  Moore  made  a 
complete  sale  and  transfer  to  Bliss  and  Topliff,  forming  the 
new  firm  of  Samuel  Bliss  &  Co.,  of  his  entire  interest  in  the 
partnership  effects  and  business  of  Bliss,  Moore  &  Co.,  includ- 
ing the  notes  and  accounts,  and  that  under  said  settlement 
these  notes  now  in  question  should  have  been  paid  by  Bliss 
and  Topliff.  As  respects  the  additional  testimony  which  has 
been  brought  into  the  present  case,  we  think  it  materially 
strengthens  our  former  view.  In  the  former  case  Moore  did 
not  testify.  In  the  present  case  he  does  testify,  and  states 
that  Bliss  and  Topliff  agreed  to  assume  and  pay  the  debts  of 
Bliss,  Moore  &  Co.  And  there  is  the  further  additional  evi- 
dence in  the  present  case  of  the  sworn  admissions  of  Bliss 
and  Topliff,  made  by  them  in  their  bankruptcy  proceedings, 
that  the  notes  in  question  should  be  paid  by  the  firm  of 
Samuel  Bliss  &  Co.,  it  being  so  expressly  stated  in  their 
partnership  schedule  of  the  creditors  of  the  firm  of  Samuel 
Bliss  &  Co.,  filed  with  their  petition  in  bankruptcy,  and  the 
holders  of  these  notes  were  scheduled  as  creditors  of  that 
firm.  Bliss  and  Topliff  also,  each  of  them,  filed  with  their 
petition  their  individual  schedules  of  assets  and  liabilities, 
and  names  of  parties  to  whom  they  owed  individual  debts ; 
but  in  the  individual  schedule  of  William  B.  Topliff  there  is 
no  mention  of  any  indebtedness  due  by  him  upon  said  notes, 
except  as  contingent  liability  thereon  as  indorser,  he  stating 
in  such  schedule  that  the  debt  was  the  debt  of  Samuel  Bliss 
&  Co.  These  three  sisters  proved  their  notes  in  bankruptcy 
against  the  estate  of  Samuel  Bliss  &  Co.,  and  received  their 
dividends  out  of  the  assets  of  that  estate,  and  they  also  state, 
in  their  proofs  then  made,  that  Samuel  Bliss  &  Co.  had 
assumed  and  agreed  to  pay  said  notes. 
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Without  further  discussion  of  the  testimony,  we  will  say 
that  the  evidence  in  the  present  record  not  only  leads  us  to 
the  same  conclusion  we  arrived  at  before,  but  it  strengthens 
our  belief  in  the  correctness  of  that  conclusion,  that  the  firm 
of  Samuel  Bliss  &  Co.  assumed  the  debts  of  the  firm  of  Bliss, 
Moore  &  Co.  We  take  this,  then,  to  be  an  established  fact 
in  the  case.  Upon  that  state  of  fact  the  relation  of  Moore, 
and  Bliss,  and  Topliff,  as  between  themselves,  with  respect 
to  these  notes,  would  be,  that  Bliss  and  Topliff  became  the 
principal  debtors,  and  Moore  but  a  surety. 

It  is  a  well  settled  principle  in  equity,  that  a  surety,  upon 
paying  the  debt  to  the  principal,  is  entitled  to  be  substituted 
in  the  place  of  the  creditor  as  to  all  securities  held  by  the  lat- 
ter for  the  debt,  and  to  have  the  same  benefit  that  he  would 
have  therein.  (1  Story's  Eq.  Jur.  sec.  327 ;  Warner  v.  Beards- 
ley,  8  Wend.  199;  Lewis  v.  Palmer,  28  N.  Y.  275;  Marsh  v. 
Pike,  1  Sandf.  Ch.  210,  S.  C;  10  Paige,  595.)  Not  denying 
this  rule,  appellees'  counsel  insists  that  the  right  to  bring  a 
bill  for  subrogation  does  not  exist  until  the  creditor  has  been 
paid  by  the  surety.  It  has  been  held  that  where  a  mortgage 
has  been  given  as  an  indemnity  to  the  surety,  the  mortgage 
could  not  be  foreclosed  and  the  money  received  by  the  surety 
until  the  creditor  had  been  paid,  as  in  Darst  v.  Bates,  51  111. 
439,  and  Conwell  v.  McCowan,  53  id.  363,  cited  by  appellees' 
counsel.  But  the  question  here  is  different,  and  is,  whether 
a  bill  will  lie  to  be  subrogated  to  the  security  upon  payment 
of  the  money  to  the  creditor. 

The  right  of  the  creditor  to  his  money,  and  the  right  of 
the  surety  to  the  securities  held  by  the  creditor,  are  recipro- 
cal and  concurrent.  In  the  case  of  such  mutual  rights  and 
duties  it  is  common  for  courts  of  chancery,  by  their  decrees, 
to  prescribe  the  rights  of  parties  upon  the  performance  of 
some  duty  in  the  future.  As  in  case  of  bills  for  redemption, 
it  is  not  required  that  the  redemption  money  shall  be  paid 
before  the  bill  can"  be  filed,  but  the  mortgagor  offers  to  pay 
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the  amount  which  may  be  found  due,  and  the  decree  pro- 
vides that  in  case  of  payment  of  such  amount  within  a  time 
limited,  then  the  mortgage  shall  be  null  and  void.  (Dwen  v. 
Blake,  44  111.  140.)  So  in  case  of  bills  for  specific  perform- 
ance, the  court  does  not  require  that  the  purchase  money 
shall  be  paid  before  a  bill  can  be  filed  to  enforce  the  execu- 
tion of  a  deed,  but  all  that  is  required  is,  that  the  complain- 
ant should  offer  to  do  equity,  and  to  pay  the  money  upon 
receiving  the  property  to  which  he  is  by  law  entitled  upon 
payment  of  the  debt.  Webster  v.  French,  11  111.  275;  Bar- 
nard v.  Cushman,  35  id.  452 ;  Snyder  v.  Spaulding,  57  id.  4S8. 

A  surety,  after  the  debt  has  become  due,  may,  without 
making  payment  himself,  come  into  a  court  of  equity  and 
compel  the  principal  to  pay  the  debt.  (Hale  v.  Wetmore,  4 
Ohio  St.  600;  Tankersley  v.  Anderson,  4  Dessau.  Eq.  44; 
City  of  Keokuk  v.  Love,  31  Iowa,  199.)  In  2  American  Lead. 
Cases,  412,  the  rule  is  stated  thus:  "The  surety  stands  in 
the  position  of  an  equitable  assignee,  and  may  use  the  reme- 
dies of  the  creditor,  at  his  own  risk  and  cost.  He  may  accord- 
ingly file  a  bill  against  the  principal  to  compel  him  to  pay  the 
debt  at  maturity,  and  make  the  creditor  a  party,  because  his 
interests  are  at  stake,  and  in  order  that  he  may  be  at  hand 
to  receive  the  money. " 

As  between  themselves,  here,  Topliff  is  the  principal  debtor, 
and  Moore  the  surety.  Judgment  has  been  obtained  by  the 
creditor  against  Moore,  the  surety,  and  its  collection  by  exe- 
cution is  being  proceeded  with.  As  between  themselves, 
Topliff  ought  to  pay  the  debt,  and  not  Moore,  it  being  Top- 
liff s  own  debt.  Topliff  has  given  a  mortgage  on  his  prop- 
erty to  the  creditor  to  secure  the  payment  of  the  debt.  Moore 
asks  but  to  have  this  property,  which  Topliff  has  pledged  for 
the  payment  of  this  debt,  to  be  so  applied.  He  is  not  seek- 
ing to  appropriate  to  himself  this  property  without  payment 
of  the  debt,  but  only  asks  that  upon  payment  by  himself  of 
the  debt  he  shall  have  the  benefit  of  this  mortgage  security, 
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and  in  order  that  there  may  be  complete  relief  in  the  same 
case,  and  because  all  the  parties  in  interest  are  before  the 
court,  he  asks  that  the  mortgaged  premises  be  sold,  and  he 
be  indemnified  out  of  the  proceeds  for  the  payment  made  to 
the  creditors.  Such  relief  would  save  circuity  of  action,  and 
avoid  multiplying  suits.  As  between  Topliff  and  Moore,  the 
equity  of  the  relief  asked  seems  plain.  It  would  be  but 
requiring,  on  the  part  of  Topliff,  performance  of  his  promise 
to  pay  the  debt,  and  the  appropriation  therefor  of  property 
which  he  had  pledged  for  the  purpose.  As  respects  the  cred- 
itors, there  could  be  no  prejudice  to  any  rights  of  theirs.  It 
is  not  sought  to  delay  them  in  any  way,  but  they  may  pro- 
ceed without  hindrance  in  the  collection  of  their  judgment. 
All  that  is  asked  as  respects  them  is,  that  upon  payment 
of  the  judgment  to  them  they  shall  transfer  the  mortgage 
security  they  hold.  Being  in  chancery,  where  costs  are,  by 
the  statute,  in  the  discretion  of  the  court,  costs  upon  the 
creditors  need  not  follow  the  decree.  In  order  to  have  the 
full  benefit  of  the  right  of  subrogation,  such  a  bill  might 
be  necessary  to  guard  against  the  danger  of  injury  from  a 
release  or  transfer  of  the  security. 

The  point  is  made  by  appellees'  counsel  that  the  debt  for 
which  the  mortgage  was  given  has  been  extinguished,  so  far 
as  Bliss  and  Topliff  are  concerned,  by  their  discharge  in 
bankruptcy,  and  the  mortgage  with  the  debt,  and  that  the 
creditors  proving  in  the  bankruptcy  proceeding  their  whole 
claims,  without  reference  to  the  mortgage  security,  and  ac- 
cepting the  composition  on  the  whole  amount,  was  a  waiver 
and  extinguishment  of  the  mortgage.  The  notes  of  Bliss, 
Moore  &  Co.,  the  payment  of  which  the  mortgage  of  Topliff 
was  given  to  secure,  were  the  joint  and  several  obligations 
of  Bliss,  Moore  and  Topliff.  The  bankruptcy  discharge  of 
Bliss  and  Topliff  discharged  them  from  their  personal  lia- 
bility upon  the  notes,  but  did  not  discharge  the  mortgage 
debt.     That  still  remained  owing  by  Moore,  and  the  mort- 
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gage,  as  an  incident  to  it,  continued  operative,  and  Moore's 
existing  equity,  as  surety,  to  have  the  mortgage  security 
surrendered  up  by  the  creditors  to  him  upon  his  payment  of 
the  debt,  would  be  unaffected  by  the  bankruptcy  discharge. 

We  are  of  opinion  the  case  makes  an  equitable  title  for 
relief,  and  the  decree  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  conformable  to  this  opinion. 

Decree  reversed. 


Hartman  Markoe 

V. 

Mary  Wakeman  et  al. 


Filed  at  Ottawa  March  28,  1883— Rehearing  denied  September  Term,  1883. 

1.  Partition — when  presumed,  from  acts  of  the  parties.  A  and  B 
acquired  title  to  a  quarter  section  of  land,  in  1835,  by  an  assignment  of  a 
certificate  of  purchase  from  the  United  States,  and  the  patent  was  issued  to 
them  in  1839.  On  July  7,  1836,  B  signed  a  contract  for  the  sale  of  the  undi- 
vided half  of  the  quarter  to  C,  and  on  September  8,  1836,  conveyed  to  C,  in 
New  York  City,  the  east  half  of  the  quarter.  Before  the  date  of  this  deed 
A  gave  to  B  a  power  of  attorney  to  sell  the  west  half  of  the  tract,  which 
power  of  attorney  B  took  with  him  to  New  York.  On  November  29,  1839, 
A  went  to  New  York,  where  he  made  a  warranty  deed  to  D  for  the  west  half 
of  the  tract,  which  he  left  with  B  until  proper  securities  should  be  given. 
These  deeds  were  all  recorded  in  the  proper  county.  A  afterward  learning 
that  the  securities  were  worthless,  in  1838  filed  his  bill  in  the  New  York  court 
seeking  a  rescission  of  his  contract  of  sale,  asserting  his  ownership  of  the 
west  half  of  the  quarter,  and  asking  to  be  reinvested  with  the  title.  C,  and 
those  claiming  the  east  half  of  the  quarter  under  him,  paid  all  the  taxes 
thereon,  A  paying  no  part  thereof,  though  residing  in  the  same  county, 
making  no  claim  to  such  east  half:  Held,  that  from  these  and  other  facts, 
in  view  of  the  acquiescence  of  A  for  so  many  years,  a  partition  of  the  land 
between  A  and  B  in  1836,  by  deed,  would  be  presumed,  if  necessar}7,  and 
that  A  was  not  entitled  to  a  partition  of  the  east  half  of  the  quarter. 

2.  In  such  case,  the  purchase  from  B  of  the  east  half  of  the  tract  after 
partition  could  not  be  affected  by  any  fraud,  actual  or  supposed,  by  Bs  in 
delivering  A's  deed  for  the  west  half  upon  worthless  security. 
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3.  Tenants  in  common — of  their  rights  as  to  a  specific  part  of  an 
entire  tract.  A  patent  to  two  persons  as  tenants  in  common  of  a  quarter 
section  of  land,  clothes  each  with  title  to  the  undivided  half  of  the  entire 
quarter.  It  does  not  give  to  either  an  undivided  half  of  any  specific  part  of 
the  entire  quarter,  nor  the  right  to  have  partition  of  any  specific  part,  except 
in  case  of  a  sale  of  the  residue  by  both  tenants,  or  by  some  act  of  the  parties, 
or  by  proceedings  at  law. 

4.  Same — purchaser  from  one  of  the  co-tenants  — of  his  rights  as 
against  the  other.  A  conveyance  by  one  co-tenant  gives  the  grantee  no 
greater  rights  than  those  held  by  the  grantor.  An  undivided  interest  in  a 
specific  part  of  a  single  tract  of  land  held  by  co-tenants  as  an  integer, 
acquired  by  them  through  one  deed,  can  not  be  granted  by  the  mere  deed  of 
one  eo-tenant,  so  as  to  entitle  the  grantee,  as  against  the  other  co-tenant,  to 
have  that  specific  part  of  the  entire  tract  partitioned  between  them. 

5.  Recording  of  deeds — constructive  notice — as  to  conveyances  by 
tenants  in  common.  Where  each  of  two  tenants  in  common  has  made  a 
warranty  deed,  one  for  the  east  half  of  the  tract  owned  by  them,  and  the 
other  for  the  west  half,  which  deeds  are  recorded,  the  record  will  afford  con- 
structive notice  to  a  person  subsequently  purchasing  of  either  an  interest  in 
the  part  conveyed  by  the  other,  sufficient  to  put  him  on  inquiry  as  to  the  fact 
that  a  partition  had  been  made  by  the  tenants  in  common  before  their  several 
conveyances. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  ^Gardner,  Judge,  presiding. 

Mr.  Van  H.  Higgins,  and  Mr.  John  Woodbridge,  for  the 
appellant : 

To  pass  the  title  under  a  parol  partition  there  must  be 
possession  under  it  sufficiently  long  to  justify  the  presump- 
tion of  a  deed,  when  a  court  of  equity  will  compel  from  the 
co-tenant  a  deed,  and  protect  the  possession  until  a  convey- 
ance is  decreed.  Tmrilin  v.  Hilliard,  43  111.  302 ;  Nichols  v. 
Padfield,  77  id.  257;  Larrabee  v.  Strobel,  89  id.  381;  Vasey 
v.  Board  of  Trustees,  59  id.  190. 

In  Massachusetts,  Pennsylvania  and  Maine  it  is  held  that 
no  partition  by  the  parties  can  be  effected  unless  accompa- 
nied by  deeds  from  one  co-tenant  to  the  other.  It  is  not 
sufficient  that  each  co-tenant  convey  to  a  stranger,  as  is  the 
case  in  Wisconsin.     Gardner  Man/.  Co.  v.  Heald,  5  Maine, 
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232 ;  Wood  v.  Leet,  36  N.  Y.  504 ;  Porter  v.  Hill,  9  Mass.  34 ; 
Porter  v.  Perkins,  5  id.  232 ;  Snively  v.  Luce,  1  Watts,  69  ; 
Gratz  v.  Gratz,  4  Bawle,  411. 

If  Markoe  had  united  with  Shepard  in  the  deed  to  Wake- 
man,  and  the  latter  had  sold  to  a  third  person,  then  Markoe 
would  be  estopped  from  showing  that  his  subsequent  deed  to 
Eeid  was  obtained  by  fraud.  But  such  is  not  the  case.  The 
deed  to  Eeid  did  not  exist  when  Wakeman  bought  from 
Shepard,  and  being  out  of  the  chain  of  Wakeman's  title,  can 
neither  benefit  nor  injure  him. 

Actual  possession  was  not  taken  until  after  the  filing  of 
the  petition  for  partition.  This  was  a  proceeding  in  rem. 
Louvalle  v.  Menard,  1  Gilm.  43 ;  Hopkins  v.  Medley,  97  111. 
402. 

In  a  proceeding  in  rem  the  filing  of  the  petition  is  a  caveat 
to  all  the  world.     Sherman  v.  Bank,  101  U.  S.  105. 

Messrs.  Dent  &  Black,  for  the  appellees : 

The  facts  show  that  there  was  at  least  a  parol  partition  of 
the  land  between  Markoe  and  Shepard,  the  former  taking  the 
west  half  and  the  latter  the  east  half.  It  is  the  well  settled 
doctrine,  at  least  in  some  courts,  that  a  parol  partition  of 
land  between  tenants  in  common,  carried  into  effect  by  pos- 
session taken  by  each  party  of  his  part,  will  be  binding  on 
the  parties,  as  their  titles  are  distinct,  there  being  but  a 
unity  of  possession,  and  the  object  of  the  division  being  to 
ascertain  the  separate  possession  of  each.  Jackson  v.  Hairier, 
4  Johns.  202  ;  Wood  v.  Fleet,  36  N.  Y.  499  ;  Eaton  v.  Tall- 
madge,  24  Wis.  217;  Tomlin  v.  Hilliard,  43  111.  300;  Vasey 
v.  Board  of  Trustees,  59  id.  1S8. 

The  cases  cited  do  not  hold  that  a  partition  suit  is  a  pro- 
ceeding in  rem,  in  a  technical  sense.  There  is  nothing  in 
the  nature  of  a  proceeding  in  rem  in  a  suit  for  partition. 
Until  the  parties  in  interest  are  brought  into  court  the  peti- 
tion is  not  lis  pendens  as  to  them. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  partition,  filed  by  Hartman  Markoe, 
in  the  Superior  Court  of  Cook  county,  December  6,  1870, 
claiming  to  be  the  owner  in  fee  of  the  undivided  half  of  eighty 
acres  of  land,  known  as  the  east  half  of  the  south-east  quarter 
of  section  27,  township  38,  range  14,  and  lying  a  few  miles 
south  of  the  present  city  of  Chicago.  The  entire  quarter 
section,  containing  one  hundred  and  sixty  acres,  was  origi- 
nally entered  at  the  land  office  of  Chicago  by  Herman  Bond, 
on  June  27,  1835.  On  December  4,  1835,  Bond,  by  an  in- 
strument in  writing  filed  in  the  land  office,  sold  and  assigned 
his  certificate  of  purchase  and  his  interest  in  the  land  to 
Edward  Shepard  and  Hartman  Markoe,  the  petitioner,  and 
requested  that  the  patent  issue  to  them.  The  patent  was 
issued  to  Shepard  and  Markoe,  as  tenants  in  common,  on 
October  1,  1839.  Before  that  time,  Shepard  (September  8, 
1836,)  had  sold  and  conveyed,  by  deed  and  warranty  of  title, 
to  Maurice  Wakeman  the  ivhole  of  the  east  half  of  that  quar- 
ter section.  Wakeman  was  dead  before  the  petition  was  filed, 
and  by  amendment  the  heirs  and  grantees  of  Maurice  Wake- 
man were  made  defendants.  Those  claiming  under  Maurice 
Wakeman  claim  title  in  fee  to  the  ivhole  of  the  tract  of  land 
known  as  the  east  half  of  the  quarter,  by  their  answer  to  the 
petition,  and  also  by  a  cross-bill,  asking  that  the  title  thereto 
be  confirmed  in  them.  Markoe,  and  those  claiming  under 
him  through  conveyances  made  after  the  partition  suit  was 
brought,  but  before  answer  and  cross-bill  filed,  claim  to  own 
the  undivided  half  of  the  tract,  known  as  the  east  half  of 
this  quarter. 

A  careful  examination  and  consideration  of  all  the  docu- 
ments and  other  proofs  in  the  case  lead  clearly  to  the  con- 
clusion that  at  some  time  between  the  7th  of  July,  1836,  and 
the  8th  of  September  of  the  same  year,  Shepard  and  Markoe, 
being  the  owners  in  common  of  the  entire  quarter  section, 
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containing  one  hundred  and  sixty  acres,  each  owning  an 
undivided  half  thereof,  did  make  partition  thereof  between 
themselves,  whereby  Markoe  became  the  owner  in  fee  of  the 
west  half  of  the  quarter,  and  Shepard  became  the  owner  in 
fee  of  the  east  half  of  the  quarter,  and  shows  that  Markoe 
was  thereby  divested  of  all  interest  in  or  title  to  the  east 
half, — the  undivided  half  of  which  he  and  his  grantees  now 
claim.  The  proof  of  this  seems  very  satisfactory,  although 
the  same  is  chiefly  circumstantial. 

When  the  certificate  of  purchase  was  assigned  by  Bond  to 
Shepard  and  Markoe,  December  4,  1S35,  Shepard  was  a 
partner  in  business  of  one  Breese.  Their  store  was  in  Chi- 
cago, which  at  that  time, was  a  small  town.  Markoe  was  a 
book-keeper  and  principal  clerk  in  the  service  of  the  firm  of 
Breese  &  Shepard.  Markoe  and  Shepard  were  both  residents 
of  Chicago,  and  roomed  together  in  a  room  over  the  store, 
and  were  very  intimate  friends.  They  thus  dwelt  together 
until  Shepard  moved  to  New  York  City,  in  the  summer  or 
fall  of  1836.  Shepard  had  money  with  which  to  buy  lands, 
but  Markoe  had  none.  Shepard,  under  an  arrangement  be- 
tween him  and  Markoe,  (made  upon  the  suggestion  of  Shep- 
ard, as  a  professed  act  of  friendship  to  Markoe,)  paid  the 
whole  of  the  price  of  the  land  to  Bond,  and  Markoe  was 
charged  on  the  books  of  Breese  &  Shepard,  in  account  against 
his  salary,  with  one-half  of  the  purchase  money.  Shepard 
kept  all  the  papers  relating  to  the  purchase,  and  was  relied 
upon  by  Markoe  to  make  sale  of  Markoe's  interest  for  him. 
In  July,  1836,  Maurice  Wakeman,  of  New  York  City,  being 
in  Chicago,  on  the  7th  day  of  that  month  signed  a  contract 
in  writing  with  Shepard,  for  the  purchase  from  Shepard  of 
Shepard's  interest  in  some  thirteen  different  tracts  of  land, 
and,  among  others,  Shepard  by  that  writing  contracted  to 
sell  to  Wakeman  the  undivided  half  of  the  whole  of  the  quarter 
in  question.  At  that  time  evidently  no  partition  of  the  land 
had  been  made  between  Markoe  and  Shepard.     By  that  con- 
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tract  of  July  7,  1836,  the  deeds  from  Shepard  to  Wakeman 
were  to  be  made  "on  the  arrival  of  Shepard"  in  the  city  of 
New  York.  Shepard  did  go  from  Chicago  to  New  York  in 
the  summer  of  1836.  Markoe  gave  to  Shepard,  when  he  was 
about  starting  to  New  York  City,  a  power  of  attorney  author- 
izing him  to  sell  for  Markoe,  not  the  undivided  half  of  this 
quarter,  but  the  west  half  of  the  same.  This  is  shown  by  the 
statements  in  Markoe's  bill  in  chancery,  hereafter  spoken  of. 

This  indicates  pretty  clearly  that  after  Shepard's  contract 
of  July  7,  1836,  with  Wakeman,  and  before  Shepard  went 
on  to  New  York,  a  partition  of  this  quarter  had  been  made 
between  them,  by  which  Markoe  had  come  to  claim  the  exclu- 
sive right  to  the  west  half,  instead  of  the  undivided  half  of  the 
whole  quarter.  Not  only  so,  but  we  find  Shepard,  in  fulfill- 
ment of  his  contract  writh  Wakeman,  (made  July  7,  1836, 
and  by  which  he  agreed  to  convey  the  undivided  half  of  this 
quarter,)  makes,  on  September  8,  1836,  a  warranty  deed, 
conveying  to  Wakeman,  not  the  undivided  half  of  the  quarter, 
but  the  east  half  of  the  quarter.  He  then  had  in  his  posses- 
sion the  power  of  attorney  from  Markoe  authorizing  him,  as 
his  agent,  to  sell  the  west  half  as  Markoe's  separate  property, 
and  probably  had  also  with  him  the  deed  of  partition. 

In  further  proof  that  such  partition  had  been  made,  we 
may  note  that  James  Grant,  an  attorney  at  law  in  Chicago, 
and  familiar  with  the  nature  and  evidence  of  title  to  real 
estate  in  Chicago,  surpervised  for  Wakeman,  as  his  attorney, 
the  exchange  of  properties  between  Shepard  and  Wakeman, 
and  Wakeman,  with  full  knowledge  that  on  July  7,  1836, 
Shepard  claimed  the  undivided  half  of  that  quarter,  did,  on 
the  8tn  of  September,  1836,  under  the  advice  of  Grant, 
accept  from  Shepard,  in  lieu  thereof,  a  deed  for  the  east  half 
of  the  quarter.  There  must,  at  that  time,  have  been  extant 
some  evidence  of  such  a  partition.  It  may  have  been,  and 
probably  was,  made,  with  Wakeman's  consent,  after  the  con- 
tract of  July  7,  1836,  and  before  Wakeman  left  Chicago  for 
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New  York  City.  Farther  in  support  of  the  view  that  such  a 
partition  was  in  fact  made  about  that  time,  we  find  Markoe 
in  New  York  City  on  November  29,  1836,  when  and  where 
he  signed,  sealed  and  acknowledged  a  deed  of  that  date  con- 
veying the  west  half  of  the  quarter  section  to  Eeid,  and  cove- 
nanting that  he  owned  the  same  in  fee  simple. 

From  the  fall  of  1836  until  the  commencement  of  this  suit 
in  1870,  a  period  of  more  than  thirty-four  years,  Markoe,  so 
far  as  the  proof  shows,  never,  by  word  or  act,  claimed  to 
have  any  interest  in  or  title  to  the  east  half  of  this  quarter 
section.  Not  only  so,  but  while  Markoe  still  lived  in  Chicago, 
having  discovered  that  the  securities  which  he  accepted  as 
the  consideration  for  his  deed  to  Eeid  for  the  west  half  of 
this  quarter  were,  as  he  says,  absolutely  worthless,  he  went 
to  New  York  City,  and  instituted  there  a  suit  in  chancery,  on 
the  10th  day  of  July,  1S38,  to  set  aside  the  sale  to  Eeid  and 
re-invest  himself  with  the  title  to  the  entire  west  half  of  this 
quarter.  In  that  bill  he  charges  that  on  and  before  the  29th 
of  November,  1836,  he  was  seized  in  fee  of  the  icest  half  of 
this  quarter  section,  containing  eighty  acres ;  that  he  had 
given  to  Shepard,  who  was  then  in  Chicago  and  about  to  go 
to  New  York,  a  power  of  attorney  to  sell  this  tract  (the  west 
half  of  this  quarter)  and  another  tract  lying  in  Illinois.  He 
states  the  time  of  giving  this  power  of  attorney  as  "about 
the  month  of  June,"  1836,  but  as  it  is  evident  Shepard  did 
not  go  on  to  New  York  until  after  this  contract  with  Wake- 
man  of  July  7,  1836,  it  seems  plain  this  power  of  attorney 
was  not  given  until  after  the  7th  of  July,  1836.  His  bill 
further  states,  that  the  deed  from  him  to  Eeid  was  executed 
by  him  and  left  in  New  York,  in  Shepard's  hands,  to  con- 
summate a  sale  for  him  (Markoe)  of  this  west  half  of  the 
quarter  in  question,  at  the  price  of  $3000,  and  the  other 
tract  at  the  price  of  $4000,— in  all,  $7000,— and  Shepard 
was  to  accept  a  mortgage  bond  on  property  near  Utica  for 
$7000  for  the  two  tracts,  and  then  sell  the  bond  and  forward 
17—107  III. 


258  Markoe  v.  Wakeman  et  al.  [Sept. 

Opinion  of  the  Court. 

the  proceeds  in  money  to  Markoe,  at  Chicago.  His  bill  fur- 
ther states  that  Shepard,  instead  of  sending  the  money  sent 
him  a  mortgage  bond  on  property  near  Utica  for  the  sum  of 
$9000,  instead  of  $7000 ;  that  this  bond  was  assigned  to 
Shepard  and  Markoe ;  and  in  explanation,  Shepard  advised 
him  that  he  (Shepard)  had  sold  not  only  these  two  tracts  of 
Markoe,  but  also  some  land  of  his  own  (that  is,  Shepard's 
own  land,)  for  $2000,  so  that  Shepard  owned  $2000  of  the 
$9000  bond,  and  the  residue  belonged  to  Markoe.  With 
this  statement  Markoe  seems  to  have  been  content,  until, 
in  1838,  he  learned  that  the  $9000  bond  was  absolutely 
worthless,  and  that  Shepard  had  absconded,  and  gone  to 
Europe.  Not  only  does  this  bill  assert,  expressly,  that  at 
the  time  of  the  making  of  the  deed,  in  November,  1836, 
Markoe  owned  the  west  half  of  this  quarter  in  fee,  but  its 
whole  tenor  and  drift  absolutely  repels  the  idea  that  Shepard 
still  held  an  interest  of  an  undivided  half  in  that  property, 
— which  would  have  been  the  truth  if  no  partition  had  been 
made  between  them, — and  the  prayer  of  the  bill  is,  that  the 
Keid  deed  be  set  aside,  and  that  property  therein  mentioned 
be  reconveyecl  to  Markoe.  That  bill  is  said  to  be  still  pend- 
ing, and  by  it  Markoe,  for  over  forty  years,  has  been  assert- 
ing the  exclusive  right  to  the  west  half  of  the  quarter,  and  by 
it  is  still  asserting  that  right,  and,  as  said  above,  at  no  time 
after  July,  1836,  until  this  suit  was  begun,  in  1870,  has 
Markoe,  by  word  or  act,  claimed  any  interest  in  the  east  half 
of  this  quarter.  On  the  other  hand,  Maurice  Wakeman,  and 
those  claiming  under  him,  have  been  constantly,  throughout 
all  these  years,  claiming  to  own  in  fee  the  entire  east  half  of 
this  quarter,  and  this  under  the  deed  of  Shepard  to  Maurice 
Wakeman,  September  8,  1836,  which  was  duly  recorded  on 
the  14th  of  November,  1836,  in  Cook  county.  The  tax  books 
show  this  land  listed  from  its  first  taxation  in  the  name  of 
Wakeman,  and  that  the  taxes  were  all  paid,  and  the  proof 
shows  that  through  Ogden  and  his  associates  the  Wakemans 
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paid  taxes  upon  the  east  half  of  this  quarter  from  1S47  to 
1867,  inclusive, — for  twenty-one  years, — and  that  in  1868 
the  agency  was  passed  from  the  Ogdens  to  Andrews,  and  he 
claimed,  for  the  Wakemans,  control  ever  since.  The  proofs 
show  that  for  some  years  after  I860,  the  Ogdens,  as  agents  for 
appellees,  gave  leases,  or  written  permits,  to  persons  to  cut 
hay  from  the  ground,  and  that  since  Andrews  took  charge 
of  the  land  he  has  put  tenants  upon  the  same.  It  further 
appears,  that  as  early  as  1868  persons  claiming  under  Mar- 
koe, through  Eeid,  had  actual  and  exclusive  possession  of 
the  west  half  of  this  quarter  section,  although  it  does  not 
appear  that  this  was  with  the  consent  of  Markoe.  Markoe, 
during  all  these  years,  made  no  attempt  to  pay  taxes,  either 
upon  a  specific  half  of  this  quarter,  or  upon  an  undivided 
half  of  the  whole  quarter,  or  upon  the  undivided  half  of 
either  half. 

In  view  of  all  these  facts, — these  proofs,  affirmative  and 
negative, — the  mind  is  irresistibly  borne  to  the  conclusion 
that  a  partition  of  this  land  was,  in  fact,  made  between 
July  7,  1836,  and  September  8,  1836,  by  which  Markoe  was 
divested  of  all  his  interest  in  the  east  half  of  this  quarter  sec- 
tion. It  is  true  Markoe  swears  no  such  partition  was  ever 
made,  but  he  does  not  deny  that  he  did  make  the  deed  to 
Eeid ;  nor  does  he  pretend  that  he  ever  bought  any  interest 
from  Shepard,  or  that  in  any  way  other  than  by  such  par- 
tition he  acquired  the  right  to  convey  the  west  half.  The 
relations  of  him  and  Shepard  were  such,  in  1836,  that  he,  no 
doubt,  would  have  executed  any  paper  which  Shepard  should 
have  asked  him  to  sign.  The  probability  is,  that  when  Shep- 
ard went  to  New  York  to  fulfill  his  contract  with  Wakeman, 
and  took  with  him  Markoe's  power  of  attorney  authorizing 
him  to  sell  for  Markoe  the  west  half,  he,  at  the  same  time, 
took  with  him  the  deed  of  partition,  and  soon  after,  when  he 
absconded  and  went  to  Europe,  as  Markoe  says,  he  carried 
off  with  him  both  the  power  of  attorney  and  the  deed  of  par- 
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tition,  and  this  accounts  for  the  fact  that  neither  the  power 
of  attorney  nor  the  deed  of  partition  was  ever  recorded ;  and 
in  all  these  matters  Markoe  relied  so  fully  upon  and  so 
trusted  Shepard,  that  little  impression  was  made  upon  his 
mind  by  these  events,  and  so  the  making  of  the  partition  has 
escaped  his  memory. 

Counsel  for  appellants  reason  learnedly,  and  refer  to  man}7 
authorities,  upon  the  extent  of  the  effect  to  be  given  to  an 
oral  agreement  for  partition.  Without  passing  upon  the 
questions  of  the  law  on  that  subject  discussed,  it  seems 
clear  that  in  a  case  like  the  present,  after  such  acquiescence 
for  so  many  years,  from  the  facts  stated  a  partition  by  deed 
should  be  presumed,  if  such  a  partition  be  necessary  to 
that  end. 

But  it  is  said  that  Markoe  was  induced  to  make  his  deed 
of  November  29,  1836,  to  Keid,  by  fraud,  to  which  Shepard 
was  a  party,  and  that  as  against  Shepard,  in  equity,  he  is 
entitled  to  disregard  that  deed,  and  claim  the  undivided  half 
of  the  east  half,  and  inasmuch  as  the  Wakemans  can  only 
prevail  through  the  rights  of  Shepard,  they  must  be  treated 
as  occupying  the  same  position  as  Shepard  would  occupy 
were  he  the  party  in  their  stead.  If  we  are  right  in  our  con- 
clusion that  a  partition  was  actually  made  between  Markoe 
and  Shepard  before  September,  1836,  by  which  Shepard 
became  the  owner  in  severalty  of  the  east  half  of  this  quarter 
section,  then,  by  the  deed  of  Shepard  to  Wakeman,  made 
September  8,  1836,  and  recorded  November  14,  1836,  Wake- 
man had  the  complete  title  to  the  east  half  of  the  quarter, 
and  this  title  could  not  possibly  be  affected  by  any  fraud  or 
other  act  of  Shepard  done  on  November  29,  1836.  Markoe, 
in  his  bill  of  1838,  does  not  claim  that  he  was  cheated  in  the 
partition,  but  only  that  he  was  afterwards  cheated  in  the  sale 
of  what  he  acquired  by  the  partition.  The  rights  of  Wake- 
man, and  those  holding  under  him,  can  not  possibly  be 
affected  by  the  supposed  fraud  of  Shepard. 
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It  is  said  the  National  Life  Insurance  Company  owns  the 
undivided  half  of  the  east  half  of  this  quarter  section  "through 
a  connected  chain  of  title,  with  four  links  in  the  chain :  First, 
the  patent  to  Markoe  and  Shepard ;  second,  Markoe's  deed 
to  Bogue ;  third,  Bogue's  deed  to  Cornell ;  and  fourth,  Cor- 
nell's deed  to  the  National  Life  Insurance  Company," — and 
it  is  said  this  title  is  not  impeached.  The  fallacy  in  suppos- 
ing that  this  shows  a  complete  title,  consists  in  assuming 
that  by  a  patent  granting  the  whole  quarter  section  to  Shep- 
ard and  Markoe,  Markoe  thereby  acquired  such  a  title  to  the 
undivided  half  of  the  east  half  of  the  quarter  as  would  enable 
him,  in  partition  proceedings,  to  demand,  as  against  Shep- 
ard, the  right  to  have  half  of  his  (Markoe's)  interest  set  off  to 
him  out  of  this  east  half.  The  patent  clothed  Shepard  and 
Markoe,  each,  with  title  to  the  undivided  half  of  the  entire 
quarter  section  of  one  hundred  and  sixty  acres.  Markoe  did 
not  thereby  acquire  such  title  to  the  undivided  half  of  the 
east  half  of  the  quarter,  nor  such  title  to  the  undivided  half 
of  any  specific  part  of  the  entire  quarter.  The  patent  gave 
Markoe  the  right  to  have  a  portion  of  the  whole  quarter  set 
off  to  him  in  severalty,  equal  in  value  to  one-half  the  value 
of  the  whole  quarter;  but  it  did  not  give  him  right  to  have 
one-half  of  that  portion  taken  from  the  east  half,  nor,  indeed, 
the  right  to  have  any  portion  of  his  allotment  taken  from 
the  east  half.  If,  after  the  whole  quarter  was  vested  in 
Shepard  and  Markoe,  so  that  Markoe  had  an  undivided  half 
of  the  whole,  and  Shepard  had  the  other  undivided  half  of 
the  whole,  Markoe  ever  acquired  such  full  and  exclusive  title 
to  the  undivided  half  of  the  east  half  of  the  whole,  and  a 
lawful  capacity  to  convey  such  a  title  to  the  same  to  Bogue, 
he  must,  of  necessity,  have  Acquired  that  right  and  title  in 
some  form  from  Shepard.  He  might  have  acquired  such 
right  by  deed  from  Shepard  conveying  to  him  such  right  of 
title.  He  might  have  acquired  that  right  by  deed  of  partition 
between  himself  and  Shepard,  or  by  partition  through  pro- 
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ceeclings  in  court,  or  by  contract  with  Shepard  creating  out 
of  the  one  co-tenancy  in  the  whole,  two  co-tenancies, — one  a 
co-tenancy  of  the  west  half,  and  one  a  co-tenancy  of  the  east 
half, — or  he  might  have  acquired  right  and  capacity  to  grant 
to  Bogue  such  title  in  the  undivided  half  of  the  east  half  by 
and  through  a  sale  and  conveyance  by  both  Shepard  and 
Markoe  of  the  west  half  to  a  stranger,  or  by  a  sale  and  con- 
veyance by  Shepard  to  Markoe  of  the  undivided  half  of  the 
west  half  of  the  tract,  and  perhaps  by  other  acts  or  modes ; 
but  in  no  event  could  he  acquire  such  title  as  he  attempted 
to  convey  to  Bogue,  except  by  and  from  Shepard.  It  follows 
that  Bogue  can  not  have  acquired  the  title  he  professed  to 
buy  from  Markoe,  except  by  and  from  Shepard  and  Markoe, 
both,  hence  he  had  constructive  notice,  by  the  record,  of  the 
deeds  of  Shepard  to  Wakeman,  and  of  Markoe  to  Eeid,  each  of 
said  deeds  being  in  the  line  of  title  he  was  buying,  and  these 
deeds  were  sufficient  to  put  him  on  inquiry,  which  would  have 
given  him  evidence  that  a  partition  had,  in  fact,  been  made, 
by  which  Markoe  was  divested  of  all  title  to  the  east  half  of 
the  quarter.  The  rights  of  those  holding  under  Markoe  are, 
therefore,  no  higher  than  the  rights  of  Markoe,  and  must 
yield  to  the  prior  rights  of  appellees. 

In  no  case  can  the  conveyance  of  one  co-tenant  give  the 
grantee  any  greater  rights  than  those  held  by  the  grantor. 
(Freeman  on  Partition  and  Co-tenancy,  sec.  205.)  As  no 
such  co-tenant  can,  of  right,  demand  that  a  particular  part 
of  the  estate  held  in  common  shall  be  set  off  to  him  on  par- 
tition, so  no  grantee  of  such  co-tenant  can  be  held  to  have 
acquired  that  right.  These  principles  do  not  necessarily 
apply  where  several  separate  tracts  of  land  are  held  by  two 
or  more  as  tenants  in  common*.  Such  holding,  under  cer- 
tain circumstances,  constitutes  several  co-tenancies.  But 
where  the  co-tenancy  relates  to  but  one  tract  of  land,  lying  in 
a  single  body,  acquired  at  the  same  time,  and  by  one  purchase 
and  one  grant,  wherein  the  whole  tract  is  treated  as  an  integer, 
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these  views  apply  until  segregation  has  been  brought  about 
by  acts  of  the  parties  to  be  affected  thereby,  or  by  proceed- 
ings binding  on  them.  Undoubtedly  undivided  interests  in 
distinct  freeholds  may  be  sold  separately  by  a  co-tenant,  so 
as  to  invest  the  grantee  with  the  absolute  title  to  an  undi- 
vided interest  in  one  freehold,  and  not  in  another  held  by  his 
grantor  and  others ;  but  an  undivided  interest  in  a  specific  part 
of  a  single  tract  of  land  held  by  co-tenants  as  an  integer, 
acquired  by  them  through  one  deed,  can  not  be  granted  by 
the  mere  deed  of  one  co-tenant,  so  as  to  entitle  the  grantee, 
as  against  the  other  co-tenant,  to  have  that  specific  part  of 
the  entire  tract  partitioned  between  such  grantee  and  the 
co-tenant  from  whom  he  did  not  purchase.  (Sutton  v.  San- 
Francisco,  36  Cal.  112;  Bigeloiv  v.  Littlefield,  52  Maine,  24; 
Freeman  on  Partition  and  Co-tenancy,  sec.  508,  et  seq.)  We 
are  not  to  be  understood  as  holding  that  such  a  conveyance 
is  entirely  inoperative  or  void,  as  seems  to  be  the  indication 
of  some  of  the  authorities.  That  question  is  not  involved  in 
this  controversy.  If  it  were,  the  writer  of  this  opinion  would 
say  such  a  conveyance  is  not  void,  and  might  attempt  to 
explain  its  legal  effect ;  but  here  the  discussion  of  that  ques- 
tion is  not  required.  What  we  hold  in  this  regard  is,  that 
the  conveyance  of  Markoe  to  Bogue,  and  the  conveyances 
thereunder  to  the  other  appellants,  give  to  none  of  them  any 
standing,  as  against  the  appellees,  better  than  the  standing 
of  Markoe  himself. 

The  decree  in  this  case  is  therefore  affirmed. 

Decree  affirmed. 
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George  F.  Harding 

v. 

Henry  M.  Shepard  et  al. 

Filed  at  Ottawa  June  16,  1883— Rehearing  denied  September  Term,  1883. 

1.  Administration  of  estates — set-off — as  against  a  claim  due  to 
an  estate.  In  an  action  to  recover  a  demand  accruing  to  an  executor  or 
administrator  after  the  death  of  the  testator  or  intestate,  the  defendant  can 
not  set  off  a  debt  due  from  the  testator  or  intestate  in  -his  lifetime. 

2.  Same — set-off,  as  against  purchase  price  of  land  bought  at  admin- 
istrator's sale.  A  purchaser  of  land  at  an  administrator's  sale  bought  up  a 
claim  allowed  against  the  estate,  which  he  offered  to  set  off  against  the  de- 
mand for  the  purchase  money.  From  the  numerous  suits  and  protracted 
litigation  growing  out  of  the  settlement  of  the  estate  and  the  adjustment  of 
claims,  the  costs  and  expenses  of  administration  were  greatly  enhanced,  and 
it  was  unknown,  by  reason  of  pending  litigation,  what  portion  of  the  proceeds 
of  the  sale  of  the  land  would  go  to  the  payment  of  other  claims,  so  that  it 
was  impossible  for  the  administrator  or  the  court  to  know  what  amount  of 
the  purchase  money  could,  consistently  with  the  rights  of  other  claimants 
then  not  determined,  be  allowed  in  favor  of  the  claim  so  held  by  the  pur- 
chaser. In  this  state  of  the  case  the  administrator  applied  to  the  court  which 
had  ordered  the  sale,  for  an  order  to  compel  the  purchaser  to  complete  his 
purchase,  and  the  purchaser  entered  a  motion  to  require  the  administrator 
to  convey  to  him  in  payment  of  his  claim,  which  last  motion  was  denied, 
and  the  purchaser  ordered  to  pay  the  purchase  money  within  thirty  days,  and 
in  default  thereof  that  the  administrator  sell  the  property  again.  Without 
appealing  from  these  orders  the  purchaser  filed  his  bill  against  the  adminis- 
trator and  others  to  enjoin  a  re-sale,  and  seeking  to  compel  a  conveyance  to 
him  in  payment  of  his  claim,  which  bill  the  court,  on  a  hearing,  dismissed: 
Held,  that  the  bill  was  properly  dismissed,  there  being  no  such  special  cir- 
cumstances as  to  justify  a  set-off. 

3.  Same—  administration  of  estates — in  chancery.  It  is  well  settled 
that  a  court  of  chancery  will  not,  except  in  extraordinary  cases,  supersede 
the  probate  court  in  the  administration  of  an  estate. 

4.  A  purchaser  of  land  at  an  administrator's  sale,  after  his  purchase  bought 
a  claim  which  had  been  allowed  against  the  estate,  which  was  due  from  the 
testator  in  his  lifetime,  and  refused  to  pay  his  bid,  offering  to  set  off  this 
claim  against  it.  The  administrator  refused  to  allow  the  set-off,  in  view  of 
the  complicated  and  unsettled  condition  of  the  estate,  and  the  purchaser 
applied  to  the  circuit  court  which  ordered  the  sale  to  compel  the  administra- 
tor to  do  so,  which  court  decided  against  him.     He  then  applied  to  the  pro- 
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bate  court,  and  that  court  decided  the  same  way.  Without  appealing  from 
either  of  these  orders  he  filed  his  bill  in  chancery,  by  which  he  sought  to 
take  the  administration  of  this  estate  from  the  probate  court  and  relitigate 
the  matters  so  passed  upon  by  those  courts:  Held,  that  the  case  was  not 
one  of  equitable  cognizance,  as  all  the  purchaser's  rights  might  have  been 
fully  protected  in  the  probate  court,  and  if  that  court  failed  to  apply  the 
proper  principles  of  law,  his  remedy  was  by  appeal. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Edward  Koby,  for  the  appellant. 

Mr.  M.  W.  Fuller,  and  Mr.  J.  P.  Wilson,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Some  time  in  the  fall  of  1866  Charles  W.  Kicketson  died 
testate,  at  Pittsburg,  Pennsylvania,  where  he  then  resided, 
and  letters  of  administration,  with  the  will  annexed,  were 
shortly  after  his  death  issued  there  on  his  estate  to  William 
Phillips,  who  qualified  as  such,  and  assumed  the  office  and 
trust  of  administrator.  Ricketson  having  left  property  in 
this  State  subject  to  the  payment  of  his  debts  here,  Benja- 
min F.  Quimby,  on  or  about  the  5th  day  of  August,  1867, 
applied  to  the  county  court  of  Cook  county  for  letters  of 
administration  on  his  estate,  which  were  issued  to  him  on 
the  seventh  day  of  the  same  month,  and  Quimby  thereupon 
entered  upon  the  duties  of  his  appointment.  In  May  of  the 
following  year,  it  appearing  that  Ricketson  had  died  testate, 
Quimby 's  letters  were  revoked,  and  letters  de  bonis  non,  with 
the  will  annexed,  were  issued  to  Henry  M.  Shepard,  appellee, 
who,  about  the  time  of  his  appointment,  filed  an  inventory, 
showing  that  there  were  no  personal  assets  belonging  to  the 
estate,  but  that  the  estate  had  an  undivided  interest  in  the 
south  half  and  the  north-west  quarter  of  section  3,  township 
38  north,  range  13  east.  At  the  time  it  was  supposed,  and 
so  the  inventory  showed,  that  a  two-thirds  interest  in  these 
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lands  belonged  to  the  estate,  but  it  was  subsequently  ascer- 
tained that  the  deceased  owned  but  a  half  interest  at  the 
time  of  his  death.  The  estate  also  owned  an  undivided  half 
of  so  much  of  the  north-east  quarter  of  the  same  section  as 
lay  south  of  the  canal,  but  the  interest  of  the  deceased  in 
this  latter  tract  was  not  discovered  or  inventoried  until  the 
4th  of  February,  1870, — more  than  two  years  after  the  issu- 
ing of  letters  of  administration. 

It  further  appears  from  these  inventories,  and  otherwise, 
that  the  estate's  half  interest  in  all  these  lands  was  subject 
to  a  written  agreement  between  Kicketson  and  Michael  Tier- 
nan,  recorded  in  October,  1866,  wherein,  among  other  things, 
it  was  stipulated,  that  in  consideration  of  the  services  of  Tier- 
nan  in  the  purchase  of  the  land,  if  it  sold  for  $150  an  acre, 
or  more,  he  was  to  receive  one-half  of  the  proceeds,  after 
deducting  the  original  purchase  price,  taxes,  costs,  expenses, 
and  interest  at  ten  per  cent  on  said  purchase  price,  and  if 
sold  for  less  than  $150  an  acre,  then  he  was  to  receive  one- 
fourth  of  said  proceeds  after  making  said  deductions,  Eick- 
etson  reserving  the  right  to  sell  when  he  thought  proper. 
The  half  interest  in  these  lands  not  owned  by  Eicketson  be- 
longed, respectively,  to  H.  Brady  Wilkins  and  Silas  Merrick, 
the  interest  of  the  former  being  one-third,  and  of  the  latter 
one-sixth.  The  lands  in  question  were  originally  purchased 
from  the  canal  trustees,  partly  on  time,  the  trustees  issuing 
to  the  purchasers  certificates  of  purchase,  which  were  ulti- 
mately transferred  and  assigned  to  Eicketson,  and  as  part 
of  the  consideration  of  his  purchase  he  assumed  to  the  canal 
trustees  the  balance  due  on  the  original  purchase.  While 
this  transaction  was  in  Eicketson's  name  alone,  it  was  really 
made  for  the  benefit  of  Wilkins  and  Merrick,  in  the  propor- 
tions stated,  as  well  as  for  himself,  and  Eicketson  made  a 
declaration  of  trust  to  that  effect,  subject  to  the  condition 
that  they  were  respectively  to  pay  their  proportionate  shares 
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of  the  unpaid  purchase  money  which  Ricketson  had  assumed 
on  his  purchase. 

On  the  29th  day  of  November,  1869,  a  claim  of  $32,800.86 
was  allowed  by  the  county  court  of  Cook  county  against  the 
estate,  in  favor  of  the  said  Benjamin  F.  Quimby,  which  was 
the  only  claim  allowed  against  the  estate  within  two  years 
from  the  date  of  the  first  letters,  though  both  inventories 
above  mentioned,  which  were  filed  within  the  two  years, 
showed  the  existence  and  terms  of  the  Tiernan  contract ; 
and  subsequently,  in  1881,  the  probate  court  of  Cook  county 
allowed  a  claim  in  favor  of  John  V.  LeMoyne,  as  assignee  of 
one-half  of  the  Tiernan  contract,  and  one  in  favor  of  George 
F.  Harding,  as  assignee  of  the  other  half  of  said  contract,  to 
be  paid  in  due  course  of  administration,  and  from  these 
allowances  appeals  were  taken,  and  are  still  pending.  Rick- 
etson left  at  his  death  his  widow,  Polly  H.  Ricketson,  and 
an  only  child  and  heir,  Lizzie  W.  Ricketson,  who  were  sole 
devisees  under  his  will,  the  former  having  never  renounced 
its  provisions.  Prior  to  June  17,  1870,  there  had  been  filed 
in  the  county  court  against  the  estate,  in  addition  to  the 
Quimby  claim,  the  following  claims :  Tradesmen's  National 
Bank  of  Pittsburg,  $5326.54;  National  Bank  of  Lawrence 
County,  Pa.,  $15,932.82;  W.  W.  Irwin,  $4375;  John  Earl, 
$1250;  E.  D.  Jones,  $1679.33;  Rhodes,  Rhodes  &  Co., 
$38,845.04.  As  to  this  latter  claim  there  has  been  much 
litigation,  and  it  seems  to  be  still  undetermined.  See  Shep- 
hard  v.  Rhodes,  60  111.  301. 

On  the  day  last  above  mentioned  the  administrator  filed 
in  the  circuit  court  of  Cook  county  a  petition  to  sell  the  lands 
in  question  for  the  payment  of  debts,  making  the  said  Polly 
H.  and  Lizzie  Ricketson,  and  one  Scully,  then  in  the  occu- 
pancy of  the  premises,  parties,  who  answered  the  petition, 
and  upon  a  hearing  thereof,  on  the  21st  of  the  same  month, 
an  order  of  sale  was  entered.  In  the  following  month,  to- wit, 
July,  1870,  Quimby  filed  a  bill  in  the  same  court  against 
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Le  Moyne,  Shepard,  and  others,  enjoining  the  sale  by  the 
administrator,  which  was  not  finally  determined  till  in  1874, 
when  the  cause  was  decided  in  this  court  adversely  to  Quimby, 
a  judgment  being  entered  here  dismissing  complainant's  bill. 
(See  Le  Moyne  v.  Quimby  et  al.  70  111.  399,  where  will  be 
found  a  recital  of  many  of  the  facts  appearing  of  record  in 
this  case.)  By  the  great  fire  of  October  9,  1871,  the  records 
and  proceedings  in  the  case  of  Quimby  against  Le  Moyne, 
Shepard,  and  others,  as  well  as  in  the  proceeding  by  Shepard 
to  sell  the  real  estate,  were  destroyed  by  fire.  No  steps  were 
taken  to  restore  the  records  and  proceedings  in  the  latter 
case  until  in  1874,  when  Shepard  filed  a  petition  for  that 
purpose.  Polly  H.  and  Lizzie  W.  Eicketson  having  sold  and 
conveyed  their  interest  in  the  lands  to  Le  Moyne  before  the 
entry  of  the  final  order  to  sell  in  the  proceeding  by  Shepard, 
and  the  said  Lizzie  having,  in  the  meantime,  intermarried 
with  John  Allen,  the  latter  and  Le  Moyne,  together  with 
Lizzie  W.  Allen  and  Scully,  were  made  parties  to  the  petition 
by  Shepard  to  restore  proceedings  to  sell,  Polly  H.  Eicketson 
having  previously  died  intestate,  in  1871,  leaving  the  said 
Lizzie  her  only  heir  at  law.  After  much  resistance  on  the 
part  of  the  Aliens  a  final  order  was  entered  in  May,  1875, 
restoring  the  record  as  prayed  for  in  the  petition.  In  No- 
vember, 1874,  John  and  Lizzie  Allen  filed  a  bill  in  the  Supe- 
rior Court  of  Cook  county  against  Le  Moyne,  Shepard,  and 
others,  in  which  suit,  on  the  bill  being  amended,  in  May, 
1875,  a  motion  was  made  for  an  injunction  restraining  Shep- 
ard, as  administrator,  from  proceeding  to  sell,  as  he  was 
about  to  do.  Upon  the  hearing  of  the  motion,  on  the  9th  of 
July  following,  it  was  denied,  the  motion  withdrawn,  and  bill 
dismissed.  In  August  following,  another  bill  of  like  character 
was  again  filed  by  and  against  the  same  parties,  upon  which 
the  motion  for  an  injunction  restraining  Shepard  from  selling 
under  the  decree,  upon  his  petition,  was  renewed,  George* F. 
Harding  appearing  for  complainants.    The  application  for  an 
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injunction  being  resisted,  the  bearing  of  it  was  postponed 
until  after  tbe  coming  in  of  tbe  report  of  sale,  and  its  confirma- 
tion asked  by  tbe  administrator,  when  both  applications  were 
heard  together.  The  circuit  court  refused  the  injunction 
and  confirmed  the  sale,  and  the  Aliens  appealed  to  this  court. 
The  order  of  the  court  required  twenty-five  per  cent  of  the 
purchase  money  to  be  paid  at  the  time  of  the  sale,  and  the 
balance  upon  its  confirmation  and  the  delivery  of  the  deeds. 
The  sale  was  made  August  10,  1875.  The  property  was  sold 
in  eight  distinct  parcels,  four  of  which  were  bid  off  by  George 
F.  Harding,  the  appellant,  two  by  Qaimby,  and  two  by  Cyrus 
Clark.  Appellant's  purchases  amounted  in  the  aggregate 
to  $35,000,  Quimby's  to  $15,337.75,  and  Clark's  to  $16,- 
777.87.  The  lands  purchased  by  appellant  and  Quimby 
were  embraced  in  the  inventory  filed  within  the  two  years, 
but  those  purchased  by  Clark  were  included  in  the  other 
inventory,  filed  after  that  time.  After  the  sale  of  the  admin- 
istrator, to-wit,  on  the  24th  of  August,  1875,  appellant  pur- 
chased of  Quimby  his  entire  claim  against  the  estate,  and 
took  from  him  an  assignment  of  his  interest  in  his  purchase. 
Harding  having  thus  added  Quimby's  purchases  to  his  own, 
they  amounted  altogether  to  $50,336.50,  so  that  while  Hard- 
ing was  indebted  to  the  estate  in  this  sum,  less  the  amount 
already  paid  by  himself  and  Quimby  on  their  purchases,  the 
estate  was  indebted  to  him  to  the  full  amount  of  the  Quimby 
claim,  less  a  set-off  allowed  against  it  in  the  purchase  of  the 
land  equal  to  twenty-five  per  cent  on  the  amount  of  Quimby's 
purchases,  in  the  manner  hereinafter  stated.  The  balance 
of  this  Quimby  claim,  amounting  to  between  $40,000  and 
$50,000,  after  the  payment  of  the  costs  and  expenses  of  ad- 
ministration, is  the  only  claim,  except  those  founded  on  the 
Tiernan  contract,  and  they  are  still  subject  to  litigation, — 
that  is,  entitled  to  share  in  the  proceeds  of  the  sale  of  the 
lands  first  inventoried,  which,  as  just  seen,  amounts  to  the 
sum  of  $50,336.50. 
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At  the  time  of  the  sale  Harding  and  Clark  paid,  in  cash, 
twenty-five  per  cent  on  their  respective  purchases,  and  the 
administrator,  in  view  of  the  largeness  and  priority  of  Quim- 
by's  claim,  gave  him  a  receipt  for  an  amount  equal  to  twenty- 
five  per  cent  on  his  purchase,  and  credited  the  estate  with  a 
like  amount  on  Quimby's  claim,  though  no  money  actually 
passed  between  them.  After  the  appeal  was  taken  from  the 
order  confirming  the  sale,  as  heretofore  stated,  in  view  of 
the  fact  the  money  received  by  the  administrator  as  advance 
payment  on  the  land  would,  in  consequence  of  the  appeal, 
be  probably  tied  up  in  his  hands  for  a  considerable  time,  as 
it  subsequently  was,  he,  upon  consultation  with  the  parties, 
and  at  their  request,  refunded  to  Harding  and  Clark  fifteen 
per  cent  of  the  money  advanced  by  them,  respectively,  upon 
the  express  understanding  that  they  would  return  it  to  him 
whenever  requested  to  do  so.  The  appeal  from  the  order  of 
the  circuit  court  was  heard  at  the  June  term,  1878,  of  this 
court,  resulting  in  an  affirmance  of  that  order. 

In  May,  1877,  the  second  bill  filed  by  the  Aliens  against 
L&Moyne,  Shepard,  and  others,  coming  on  to  be  heard,  the 
complainants,  as  they  had  in  the  former  case,  dismissed  the 
same,  and  in  July  following  filed  a  third  bill  against  the  same 
parties,  substantially  the  same  as  the  other  two  bills.  In 
this  case  LeMoyne  filed  a  cross-bill,  and  the  cause  was  heard 
upon  the  original  and  cross-bills  in  October,  1878,  resulting 
in  a  decree  dismissing  the  original  bill,  and  in  granting  relief 
to  LeMoyne  under  his  cross-bill.  The  decree  found  that 
LeMoyne,  as  grantee  of  Wilkins  and  Merrick,  was  the  owner 
of  one  undivided  half  of  the  lands  in  controversy,  and  as 
grantee  of  Lizzie  and  Polly  H.  Eicketson  he  was  the  owner 
of  the  other  undivided  half,  subject  to  the  right  of  Eicket- 
son's  creditors  to  have  the  same  sold  for  the  payment  of  his 
debts,  and  this  decree,  on  appeal  to  the  Supreme  Court,  was 
affirmed  at  its  September  term,  1881,  and  a  rehearing  denied 
at  its  March  term,  1882.     See  102  111.  25. 
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When  the  order  confirming  the  sale  was  finally  affirmed  by 
this  court,  the  administrator  called  on  appellant,  and  re- 
quested him  to  comply  with  the  terms  of  the  sale  by  paying 
to  him  the  amount  of  his  bid,  to  be  administered  under  the 
direction  of  the  probate  court,  or  at  least  so  much  thereof  as 
would  fully  warrant  the  administrator  in  reporting  to  the 
court  that  the  bids  for  the  land  had  all  been  paid  in,  and 
the  administrator  particularly  insisted  that  Harding  should 
return  to  him  the  fifteen  per  cent  of  the  purchase  money 
which  Shepard  had  refunded  to  him  on  the  express  condition 
that  it  should  be  so  returned  when  called  for,  but  Harding 
utterly  refused  to  do  any  thing  in  the  matter,  insisting  the 
money  due  from  him  on  his  purchases  in  reality  belonged  to 
him,  and  hence  he  was  under  no  obligations  to  pay  it  over. 
Considerable  figuring  and  negotiations  passed  between  him 
and  the  administrator  with  the  view  of  compromising  the 
matter  by  ascertaining  some  fixed  amount  which  the  admin- 
istrator would  be  safe  in  receiving,  and  treating  the  balance 
as  paid  in,  which  are  unimportant  to  detail  here,  as  we  are 
of  opinion  he  can  not  avail  himself  of  them  in  this  suit  to 
exonerate  himself  from  such  duties  as  the  law  cast  upon  him 
as  a  purchaser  at  the  sale. 

Under  these  circumstances  the  administrator  applied  to 
the  circuit  court  for  an  order  directing  the  bidders  at  the 
sale  to  pay  up  their  bids,  and  upon  their  failure  to  do  so,  to 
order  a  re-sale  of  the  property.  At  the  same  term  Harding 
applied  for  an  order  directing  the  administrator  to  deliver 
to  him  the  deeds,  upon  his  executing  a  receipt  for  the  amount 
of  the  Quimby  claim.  The  matter  was  heard  before  the  cir- 
cuit court  on  the  30th  of  June  and  1st  of  July,  1SS1,  and 
an  opinion  delivered  announcing  the  views  of  the  court,  but 
the  final  order  was  not  made  till  the  10th  of  October  follow- 
ing, so  as  to  afford  an  opportunity  of  presenting  the  matter 
to  the  probate  court,  which  was  done,  but  that  court,  after  a 
full  hearing,  refused  to  interpose,  and  the  circuit  court,  on 
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the  day  last  named,  entered  an  order  overruling  Harding's 
motion,  and  sustaining  the  application  of  the  administrator. 
By  the  order  of  the  court  then  made,  Harding  and  Clark 
were  required  to  pay  the  amounts  of  their  respective  bids 
within  thirty  clays,  and  in  case  of  their  failure  to  do  so  the 
administrator  was  directed  to  re-sell  the  property.  At  the 
instance  of  Harding  a  bill  of  exceptions,  embodying  the  evi- 
dence heard  on  these  motions,  was  taken,  and  signed  by  the 
judge.  Clark  paid  up  his  bids,  and  the  amount  of  $16,849.86 
was  duly  reported  by  the  administrator  to  the  probate  court. 
Harding,  however,  refused  to  comply  with  the  order  of  the 
circuit  court,  but  made  other  propositions  to  the  administra- 
tor, not  necessary  to  detail  here,  which  the  latter  declined, 
but  made  a  formal  tender  of  a  deed  to  Harding  for  the  prop- 
erty purchased  by  him,  upon  the  payment  of  the  balance 
due  on  his  bids,  which  the  latter  declined  to  do.  Instead  of 
complying  with  the  order  of  the  circuit  court,  or  appealing 
from  its  order,  or  from  the  order  of  the  probate  court  in  rela- 
tion to  the  same  matter,  the  appellant  filed  the  present  bill, 
which  necessarily  involves  a  reconsideration  of  many  of  the 
same  matters  already  passed  upon  in  these  other  proceed- 
ings. On  a  final  hearing  of  the  cause  in  the  Superior  Court, 
to  which  it  had  previously  been  transferred  from  the  circuit 
court,  a  decree  was  entered  dismissing  the  bill,  to  reverse 
which  this  appeal  is  brought. 

It  moreover  appears,  that  in  consequence  of  the  numerous 
suits  and  protracted  litigation  growing  out  of  the  settlement 
of  the  estate  and  the  adjustment  of  the  claims  presented 
against  it,  the  costs  and  expenses. of  administration  were 
greatly  enhanced,  and  at  the  time  of  filing  the  present  bill 
were,  to  a  large  extent,  unsettled  and  undetermined.  More- 
over, it  was  equally  unsettled  and  unknown,  by  reason  of 
pending  litigation,  what  amount,  if  any,  of  the  proceeds  of 
the  land  purchased  by  Harding  and  Quimby  would  be  required 
in  payment  of  the  claims  founded  upon  the  Tiernan  contract. 
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It  was  therefore  impossible,  even  if  there  was  no  question  as 
to  the  right  to  do  so,  for  the  administrator  to  know  what 
amount  of  the  purchase  money  due  from  Harding  could,  con- 
sistently with  the  rights  of  other  claimants,  be  set  off  against 
the  Quimby  claim.  It  is  clear  the  court  could  not  properly, 
if  at  all,  have  administered  this  fund,  and  made  a  proper 
adjustment  of  the  unsettled  claims  and  expenses,  until  the 
money  itself  had  been  brought  into  court,  and  any  attempt 
to  do  so  would  necessarily  have  been  attended  with  great 
embarrassment. 

It  is  a  well  recognized  rule  of  law  that  in  an  action  to 
recover  a  demand  accruing  to  an  executor  or  an  administra- 
tor after  the  death  of  the  testator  or  intestate,  the  defendant 
can  not  set  off  a  debt  due  from  the  testator  or  intestate  in 
his  lifetime.  (Newhall  v.  Turney,  14  111.  341 ;  Lombard  v. 
Older,  17  Beav.  542.)  Numerous  authorities  might  be  cited 
to  the  same  effect,  but  it  is  unnecessary  to  do  so.  Notwith- 
standing this  well  settled  rule,  there  doubtless  might  be 
special  circumstances  which  would  authorize  such  a  set-off, 
but  under  the  circumstances  of  this  case,  for  reasons  already 
stated,  we  see  nothing  to  relieve  it  from  the  operation  of  the 
general  rule. 

It  is  also  well  settled  that  a  court  of  chancery  will  not, 
except  in  extraordinary  cases,  supersede  the  probate  court 
in  the  administration  of  an  estate.  (Crain  v.  Kennedy,  85 
111.  340  ;  Heustis  v.  Johtison,  84  id.  61 ;  Hales  v.  Holland, 
92  id.  498.)  To  maintain  the  present  bill  would  be  to  deprive 
the  probate  court  of  all  further  power  and  jurisdiction  over 
the  estate.  •  What  extraordinary  circumstances  are  there  in 
this  case  that  demand  such  heroic  treatment?  We  fail  to 
perceive  them.  In  a  word  or  two,  the  case  seems  to  be  this : 
The  appellant  buys  land  at  an  administrator's  sale,  and  pays 
but  a  small  portion  of  the  purchase  money.  After  his  pur- 
chase he  buys  a  claim  allowed  against  the  estate,  which  was 
due  from  the  testator  in  his  lifetime,  and  then  refuses  to  pay 
18—107  III. 
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the  balance  on  his  purchase,  but  offers  to  set  off  this  claim 
against  it.  The  administrator,  refuses  to  allow  the  set-off, 
and  appellant  applies  to  the  circuit  court,  by  motion,  to  com- 
pel him  to  do  so,  and  the  court,  upon  due  consideration, 
decides  the  case  against  him.  He  then  applies  to  the  pro- 
bate court,  and  that  court  decides  against  him.  He  then, 
without  appealing  from  the  order  of  either  of  these  courts, 
files  the  present  bill,  by  which  he  seeks  to  take  the  adminis- 
tration of  the  estate  from  the  probate  court,  and  relitigate 
the  matters  already  passed  upon  by  those  courts.  We  do 
not  think  these  facts  present  a  case  of  equitable  cognizance. 
All  his  rights  might  have  been  fully  protected  in  the  probate 
court,  and  if  that  court  failed  to  apply  the  principles  of  law 
applicable  to  the  circumstances  in  the  case,  there  remained 
to  him  the  same  right  of  appeal  which  he  would  have  had  if 
it  had  been  determined  in  a  court  of  equity.  We  desire  to 
be  distinctly  understood  that  the  conclusion  reached  upon 
the  main  question  in  this  case  is  based,  principally,  upon  the 
fact  that  the  appellant  has  already  had  his  day  in  court  in 
the  other  proceedings  referred  to,  and  if  he  was  dissatisfied 
with  the  conclusion  reached  in  them  he  should  have  appealed 
to  a  higher  tribunal. 

To  the  suggestion  that  the  costs  and  expenses  have  since 
been  ascertained,  we  are  of  opinion  it  can  make  no  difference, 
for  the  rights  of  the  parties  before  us  must  be  passed  upon 
as  they  existed  at  the  time  of  filing  the  bill. 

In  view  of  the  almost  unprecedented  litigation  over  this 

estate,  we  think  we  may  appropriately  say,  in  conclusion, 

debet  esse  finis  litium. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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John  C.  Eue 

v. 
Chaeles  A.  Dole  et  al. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Same— mortgage — whether  a  transaction  was  an  absolute  sale  or 
only  a  mortgage — conveyance  in  satisfaction  of  a  mortgage  indebtedness, 
with  a  contract  for  a  repurchase.  Where  the  owner  of  property  had  given 
deeds  of  trust  for  a  large  sum  of  borrowed  money,  and  had  failed  to  pay 
the  interest  or  taxes  for  four  years,  on  being  notified  by  the  executors  of  the 
creditor  that  they  would  proceed  to  foreclose  the  trust  deeds  and  sell  the 
premises  unless  the  interest  was  paid,  he  replied  that  he  preferred  to  make  a 
deed  for  the  property  rather  than  to  have  a  sale  made  under  the  trust  deeds 
or  on  foreclosure,  and  after  some  negotiations  the  amount  of  the  indebted- 
ness was  agreed  on,  and  he  conveyed  the  property  by  a  deed  absolute  in  form, 
taking  back  a  contract  to  convey  the  land  to  him  upon  the  payment  of  the 
sum  found  to  be  due,  within  one  year,  and  his  notes  and  deeds  of  trust  were 
surrendered  and  the  record  of  the  trust  deeds  satisfied,  he  executing  no  new 
obligation  binding  him  to  pay:  Held,  that  the  transaction  was  not  in  the 
nature  of  a  mortgage,  but  was  an  absolute  sale  of  the  equity  of  redemption, 
and  that  the  contract  given  back  to  the  grantor  was  a  re -sale. 

2.  A  mortgagee  has  the  right,  if  he  can  agree  with  the  mortgagor  on  the 
terms,  to  purchase  the  mortgaged  premises,  and  if  he  does,  the  mere  fact  that 
the  deed  to  him  is  made  in  satisfaction  of  the  mortgage  does  not  make  such 
deed  a  mortgage,  and  the  surrender  of  the  evidences  of  the  mortgage  debt, 
taking  back  no  new  obligation  to  pay,  is  a  circumstance  affording  evidence 
that  the  new  conveyance  was  not  intended  as  a  mortgage. 

3.  A  mortgage  being  a  conditional  conveyance  of  property  as  a  security 
for  the  payment  of  money  or  the  performance  of  some  act  or  duty,  it  is 
essential  to  its  creation  and  existence  that  there  be  a  subsisting  indebtedness 
or  obligation  to  pay  money  or  perform  some  duty  or  act.  When  the  debt 
or  obligation  is  released  or  wiped  out,  the  conveyance  becomes  null  and 
void.  Therefore  land  can  not  be  conveyed  as  security  for  a  debt  where  no 
debt  exists. 

4.  Where  mortgaged  premises  are  conveyed  by  the  mortgagor  to  the 
mortgagee  in  satisfaction  of  the  mortgage  debt,  so  that  no  recovery  can  be 
had  upon  such  original  debt  in  an  action  at  law,  the  transaction  must  be 
regarded  as  an  absolute  sale,  and  this  though  the  grantee  may  execute  a  con- 
tract for  re-sale  upon  payment  of  the  same  price  within  a  given  time. 

5.  Whatever  presumption  may  arise  that  the  transaction  is  a  mortgage 
when  a  deed  has  been  given,  and  at  the  same  time  a  contract  for  a  reconvey- 
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ance  executed,  may  be  repelled  by  any  facts  showing  that  the  debt  was  sur- 
rendered and  cancelled  at  the  time  of  the  conveyance.  The  mere  fact  that  a 
deed  is  executed  and  a  bond  given  for  a  reconveyance,  does  not  stamp  the 
transaction  as  a  mortgage. 

6.  Same — rights  of  the  holder  of  the  contract  of  re-sale,  as  to  tender 
of  deed  to  him,  and  an  accounting .  Where  the  holder  of  a  mortgage  debt 
accepts  from  the  mortgagor  an  absolute  deed  for  the  mortgaged  premises  in 
full  satisfaction  of  the  indebtedness,  and  at  the  same  time  gives  the  grantor 
a  contract,  by  which  he  obligates  himself  to  reconvey  the  premises  upon  the 
payment  of  a  certain  sum  within  one  year,  with  a  provision  that  if  the  pay- 
ment should  not  be  made  within  the  time  limited  the  contract  should  be  null 
and  void,  if  the  holder  of  the  contract  fails  to  make  such  payment  in  proper 
time,  he  will  have  no  right,  on  bill  filed  by  the  maker  of  the  contract  to  have 
the  same  cancelled  as  a  cloud  on  his  title,  to  insist  that  a  deed  should  have 
been  first  tendered  to  him,  and  an  account  rendered  by  the  owner. 

7.  Same — as  to  the  adequacy  of  price — effect  of  that  question  on  the 
transaction.  Where  the  owner  of  property,  not  being  able  to  pay  his  indebt- 
edness secured  by  deed  of  trust,  after  time  to  consider,  and  on  mature  delib- 
eration, conveys  the  same  to  the  holder  of  such  indebtedness  in  full  discharge 
thereof,  without  any  deception,  fraud  or  oppression  practiced  upon  him,  and 
has  given  him  the  privilege  of  repurchasing  within  a  year  at  the  same  price, 
of  which  he  fails  to  avail  himself,  the  conveyance  will  be  sustained,  although 
he  may  have  parted  with  the  property  at  less  than  its  full  value. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Messrs.  Dent  &  Black,  for  the  appellant : 

To  determine  the  conveyance  and  the  contract  made  with 
it  constitute  an  absolute  sale  or  a  mere  mortgage,  the  court 
will  look  not  only  to  the  writings,  but  beyond  and  outside  of 
them,  and  the  case  is  open  to  the  whole  range  of  parol  evi- 
dence, so  far  as  it  conduces  to  show  the  relation  between  the 
parties  and  the  end  they  had  in  view.  3  Leading  Cases  in 
Equity,  (3d  Am.  ed.)  630. 

Where  an  absolute  conveyance  has  been  proved  to  have 
been  made  as  security  for  an  antecedent  debt,  and  not  as  an 
absolute  satisfaction,  so  that  the  debt  survives,  it  will  take 
effect  as  a  mortgage.  3  Leading  Cases  in  Equity,  (3d  Am. 
ed.)  638 ;   Preschhaker  v.  Feaman,  32  111.  472 ;    1  Hilliard  on 
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Mortgages,  (4th  ed.)  115,  119  ;  Ewart  v.  Walling,  42  111.  453  ; 
Bice  v.  Bice,  4  Pick.  349. 

Inadequacy  of  price  is  a  circumstance  of  weight  in  cases 
of  this  sort.  1  Jones  on  Mortgages,  sec.  275 ;  3  Leading 
Cases  in  Equity,  630. 

When  it  is  doubtful  whether  a  transaction  is  a  mortgage 
or  a  conditional  sale,  it  will  generally  be  treated  as  a  mort- 
gage.    1  Jones  on  Mortgages,  sec.  279. 

For  cases  in  which  deeds  absolute  on  their  face  have  been 
held  mortgages,  see  Ennor  v.  Thompson,  46  111.  222 ;  Harbi- 
son v.  Houghton,  41  id.  522;  Miller  v.  Thomas,  14  id.  42S  ; 
DelaJiay  v.  McConnell,  4  Scam.  158  ;  Tillson  v.  Moulton,  23 
111.  656;  Russell  v.  Southard,  12  How.  154;  Peugh  v.  Davis, 
96  U.  S.  332;   Morris  v.  Nixon,  1  How.  118. 

Messrs.  Grant,  Swift  &  Brady,  for  the  appellees : 
An  existing  indebtedness  is  essential  to  the  existence  of  a 
mortgage.  4  Kent's  Com.  136;  1  Washburn  on  Eeal  Prop, 
chap.  16,  sec.  19;  2  Bouvier's  Law  Die.  (15th  ed.)  title, 
"Mortgage  ;"  Mitchell  v.  Burnham,  44  Maine,  299  ;  2  Abbott's 
Law  Die.  title,  "Mortgage;"  Almy  v.  Wilbur,  2  Wood.  &  M. 
371 ;  1  Jones  on  Mortgages,  sec.  16.  The  giving  back  of 
the  contract  of  re-sale  did  not  convert  the  transaction  into  a 
mortgage.  (1  Jones  on  Mortgages,  sec.  267,  and  cases  there 
cited.)  If  the  transaction  is  to  be  considered  as  a  mortgage, 
the  relation  of  debtor  and  creditor  should  continue  to  exist, 
and  their  rights  should  be  reciprocal.  But  here  the  debt 
was  extinguished,  and,  by  the  very  nature  of  the  transaction, 
the  debt  must  be  regarded  as  purchase  money  of  the  premises 
described  in  the  deed,  and  the  transaction  as  a  sale  upon 
condition,  which  the  grantor  could  defeat  only  by  perform- 
ance of  the  conditions  on  his  part  within  the  time  limited 
for  the  purchase,  and  so  entitle  himself  to  a  reconveyance  of 
the  property.  Bobinson  v.  Cropsey,  2  Edw.  Ch.  138 ;  Same 
case  affirmed,  6  Paige,  480 ;  Holmes  v.  Grant,  8  Paige,  243 ; 
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1  Jones  on  Mortgages,  sec.  264 ;  Wright  v.  Cooper,  35  Vt. 
179;   Glover  v.  Payne,  19  Wend.  51S. 

It  follows,  then,  that  when  a  conveyance  is  made,  absolute 
in  form,  in  satisfaction  of  a  precedent  debt,  it  can  not  take 
effect  as  a  mortgage,  although  a  contract  of  repurchase  is 
given  back  as  a  part  of  the  transaction,  because  the  previous 
debt  being  extinguished,  and  no  new  one  created,  one  of  the 
essential  attributes  of  a  mortgage  is  lacking.  Conway  v. 
Alexander,  7  Cranch,  237 ;  McKinstrue  v.  Conhj,  12  Ala.  678  ; 
Sloicey  v.  McMurray,  27  Mo.  113;  Hoopes  v.  Bailey,  28  Miss. 
328. 

When  a  contract  of  repurchase,  together  with  a  deed,  con- 
sidered as  one  transaction,  is  inconsistent  on  its  face  with 
the  theory  of  a  mortgage,  it  must  be  treated  as  a  deed  and 
an  agreement  to  sell.  Hanford  v.  Blessing,  80  111.  188; 
1  Jones  on  Mortgages,  sec.  261 ;  Ford  v.  Irwin,  18  Cal.  117  ; 
Pitts  v.  Cable,  44  111.  103;  Carr  v.  Rising,  62  id.  14;  Hoopes 
v.  Bailey,  2S  Miss.  32S ;  3  Leading  Cases  in  Equity,  (3d  ed.) 
644. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  on  March  19,  18S0,  by 
Charles  A.  Dole  and  Lyman  D.  Stevens,  executors  and  trus- 
tees under  the  last  will  and  testament  of  James  McQuestion, 
deceased,  against  John  C.  Rue,  in  which  the  complainants 
claimed  title  in  fee  to  certain  premises  on  Clark  street,  in 
Chicago,  under  a  deed  from  the  defendant,  Eue,  bearing  date 
March  17,  1878.  The  bill  sought  the  cancellation  of  an 
agreement  between  the  parties,  of  the  same  date  of  the  deed, 
which  provided  that  in  case  Rue  should,  on  or  before  March 
1,  1879,  pay  to  them  or  their  successors  the  sum  of  $69,046, 
and  such  other  sums  as  they  might,  after  the  date  of  the 
contract,  have  expended  on  the  property  in  insurance,  taxes 
and  repairs,  then  said  executors  would  execute  a  quitclaim 
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deed  for  the  premises  to  Rue.  The  defendant  put  in  an 
answer  to  the  bill,  in  which,  in  substance,  he  denied  that 
the  executors  were  seized  of  the  premises,  and  set  up  that  the 
deed  and  the  agreement  constituted  but  a  mortgage  on  the 
premises.  On  or  about  the  1st  day  of  May,  18S0,  the  defend- 
ant filed  a  cross-bill,  in  which  he,  in  substance,  set  up  that 
the  execution  of  the  deed  to  complainants,  the  surrender  and 
cancellation  of  the  previous  trust  deeds  and  notes,  and  the 
giving  of  the  written  agreement  for  a  deed,  constituted  a 
mortgage  on  the  property,  and  he  prayed  to  be  allowed  to 
redeem. 

There  is  no  substantial  dispute  between  the  parties  in 
regard  to  the  facts,  except  in  regard  to  the  value  of  the  prem- 
ises. It  appears  from  the  evidence  that  in  1869  McQuestion, 
the  testator  of  complainants,  made  a  loan  of  $30,000  to  the 
defendant,  Rue,  and  in  1872  he  made  an  additional  loan  of 
$15,000,  both  of  which  were  secured  by  deeds  of  trust  on  the 
premises.  McQuestion  died  in  1875.  No  interest  was  paid 
on  the  loans  after  1874.  In  the  fall  of  1877,  interest  and 
taxes  having  accumulated  on  the  property  to  quite  a  large 
sum,  the  executors  wrote  the  defendant  that  unless  the  inter- 
est on  the  trust  deeds  was  paid  they  would  be  compelled  to 
foreclose.  The  defendant  replied  that  he  preferred  to  make 
a  deed  rather  than  have  a  sale  under  the  trust  deeds,  or  a 
suit  in  court.  After  some  correspondence  and  negotiation 
it  was  finally  agreed  that  Rue  and  his  wife  should  deed 
the  premises  to  the  executors,  who  would  cancel  the  claims 
against  Rue  and  give  him  a  contract,  under  which  he  could 
repurchase  on  or  before  March  1,  1879.  Under  this  arrange- 
ment the  warranty  deed  of  March  19,  1878,  and  the  contract 
of  same  date,  were  executed.  Before  the  execution  of  the 
deed  and  contract,  the  amount  due  the  executors  on  the  two 
loans  was  computed,  and  found  to  be,  at  the  date  of  deed, 
$61,340,  to  which  was  added  interest  at  the  rate  of  seven 
and  three-tenths   per  cent,  making  $69,046,  which  is  the 
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consideration  named  in  the  deed  and  amount  named  in  the 
contract.  Upon  the  execution  of  the  deed  and  contract 
the  notes  and  deeds  of  trust  were  cancelled,  and  surrendered 
to  the  defendant,  and  the  possession  of  the  property  was 
delivered  to  the  executors.  About  the  25th  day  of  January, 
1879,  Morey,  at  the  request  of  the  defendant,  wrote  the 
executors,  asking  an  extension  of  time  for  three  months  for 
the  payment  of  the  amount  named  in  the  contract.  On  the 
3d  of  February  the  executors  replied,  refusing  an  extension, 
of  which  the  defendant  was  at  once  notified.  After  the  ex- 
ecutors had  refused  to  extend  the  date  of  payment,  on  Feb- 
ruary 19  the  contract  was  placed  upon  record. 

These  are  in  substance  the  facts,  so  far  as  it  is  necessary 
to  state  them  in  order  to  arrive  at  a  proper  understanding 
of  the  questions  involved,  and,  under  the  facts,  the  question 
arises  whether  the  deed  upon  which  complainants  rely  is 
absolute,  or  whether  the  transaction  of  March  19,  1878, 
which  resulted  in  the  deed  and  contract,  is  to  be  regarded 
as  a  mortgage. 

The  deed  purports  upon  its  face  to  convey  the  premises 
absolutely,  and  the  contract  is  a  mere  re-sale  of  the  premises 
upon  the  payment  of  a  certain  sum  at  a  specified  time.  So 
far,  then,  as  appears  from  the  terms  of  the  deed  and  con- 
tract, there  is  nothing  to  indicate  that  the  transaction  was  a 
mortgage.  It  is  true  that  the  deed  was  made  in  satisfaction 
of  a  debt  which  was  secured  by  mortgage  on  the  same  prem- 
ises, but  a  mortgagee  has  a  right,  if  he  thinks  proper,  and 
can  agree  with  the  mortgagor  on  the  terms  of  purchase,  to 
purchase  the  mortgaged  premises.  The  mere  fact,  therefore, 
that  this  deed  was  made  in  satisfaction  of  a  prior  mortgage, 
does  not  make  such  deed  a  mortgage.  Nor  was  there  any- 
thing in  regard  to  the  surrounding  circumstances  to  indi- 
cate that  the  deed  was  taken  as  a  mortgage.  Here  was  a 
large  debt,  long  past  due,  with  unpaid  accumulated  interest 
amounting  to  some  $20,000.     No  taxes  had  been  paid  by  the 
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mortgagor  for  foiir  or  five  years.  Under  such  circumstances 
it  is  but  reasonable  to  suppose  that  the  mortgagee  would 
insist  that  the  relation  of  mortgagor  and  mortgagee  should 
terminate,  and  that  the  debt  should  be  paid  or  the  land  sold 
in  satisfaction  of  the  debt.  This  is  what  the  executors  did, 
and  rather  than  have  the  land  sold  on  the  deeds  of  trust  or 
under  decree  of  foreclosure,  the  mortgagor  agreed  to  convey 
the  land  absolutely  to  the  mortgagees,  and  take  back  a  con- 
tract, as  he  no  doubt  thought  there  was  a  margin  in  the 
property,  for  a  reconveyance,  upon  condition  that  he  paid  a 
specified  amount  within  a  day  named. 

There  is  nothing  in  the  circumstances  that  surround  the 
arrangement  that  tends  to  show  that  the  parties  intended  that 
the  relation  of  mortgagor  and  mortgagee  should  still  con- 
tinue. At  the  time  this  arrangement  was  made,  the  notes, 
which  were  the  evidence  of  appellee's  debt,  were  surrendered 
to  the  defendant,  and  the  deeds  of  trust  were  cancelled  of 
record,  and  surrendered ;  and  as  the  past  indebtedness  was 
wiped  out,  there  was  nothing  remaining  for  the  supposed 
mortgage  to  secure,  as  it  is  an  essential  element  of  a  mortgage 
that  some  obligation  should  exist  to  be  secured.  In  4  Kent's 
Commentaries,  136,  We  find  this  clear  definition  of  a  mort- 
gage :  "The  conveyance  of  an  estate  by  way  of  pledge  for  the 
security  of  debt,  and  to  become  void  on  payment  of  it. "  In 
2  Bouvier's  Law  Die.  title  "Mortgages, "  it  is  said  :  "A  mort- 
gage is  a  conditional  conveyance  of  land,  designed  as  security 
for  the  payment  of  money,  or  fulfillment  of  some  contract, 
or  the  performance  of  some  act,  and  to  be  void  upon  such 
payment,  fulfillment  or  performance."  Jones  on  Mortgages, 
sec.  16,  says :  "A  definition  broad  enough  to  cover  any  view 
of  the  transaction,  and  any  form  of  it,  can  only  be  that  it  is 
a  conveyance  of  land  as  security."  This  embraces  the  two 
things  essential  to  constitute  a  mortgage. 

Here,  when  the  deed  was  made  the  debt  was  cancelled  and 
the  notes  were  surrendered.     No  new  note  was  given,  nor 
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was  there  any  agreement  by  Rue  to  pay  the  executor  a  single 
dollar.  The  contract  given  to  him  does  not  bind  him  to 
make  any  payment  whatever,  but  it  merely  provides  that 
the  executor  shall  convey  the  premises  to  him,  provided  he 
pays  a  certain  amount  at  a  certain  time.  If,  then,  there  was 
no  debt  due  from  Rue  to  the  executors,  how  could  the  deed 
and  contract  be  held  to  be  a  mortgage  ?  The  land  could  not 
be  conveyed  as  security  for  a  debt,  because  there  was  no  debt 
to  secure.  Suppose  the  complainants  had,  after  the  deed 
and  contract  were  executed,  and  after  the  time  for  a  convey- 
ance had  expired,  sued  the  defendant  in  an  action  at  law  to 
recover  the  amount  of  the  original  indebtedness,  could  the 
action  have  been  maintained  ?  We  think  not,  for  the  reason 
the  land  was  conveyed  in  satisfaction  of  the  indebtedness. 
And  where  a  plea  of  payment  would  operate  as  a  bar  to  an 
action  of  that  character,  for  the  reason  the  conveyance  had 
extinguished  the  debt,  the  transaction  may  be  regarded  as 
an  absolute  sale.  Upon  this  point  Jones  on  Mortgages  says  : 
"An  absolute  deed  delivered  in  payment  of  a  debt  is  not  con- 
verted into  a  mortgage  merely  because  the  grantee  therein 
gives  a  contemporaneous  stipulation  binding  him  to  reconvey 
on  being  reimbursed,  within  an  agreed  period,  an  amount 
equal  to  the  debt  and  the  interest  thereon.  If  the  convey- 
ance extinguishes  the  debt,  and  the  parties  so  intended,  so 
that  a  plea  of  payment  would  bar  an  action  thereon,  the 
transaction  would  be  an  absolute  sale  notwithstanding.  And 
so  if  there  was,  in  fact,  a  sale,  an  agreement  by  the  pur- 
chaser to  re-sell  the  property  within  a  limited  time,  at  the 
same  price,  does  not  convert  it  into  a  mortgage. "  (1  Jones  on 
Mortgages,  sec.  267,  and  cases  cited.)  The  same  author,  in 
section  326,  announces  the  rule,  that  whatever  presumption 
may  arise  that  the  transaction  is  a  mortgage,  where  a  deed 
has  been  given,  and  at  the  same  time  a  contract  for  a  recon- 
veyance executed,  may  be  repelled  by  any  facts  showing  that 
the  debt  was  surrendered  and  cancelled  at  the  time  of  the 
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conveyance.  Here  the  debt  was  extinguished,  and  the  rela- 
tion of  debtor  and  creditor  no  longer  existed,  and  in  our 
judgment  there  was  no  debt  for  a  mortgage  to  operate  upon. 
If  there  was  no  debt,  it  would  be  so  inconsistent  with  the 
intention  of  the  parties,  judging  from  what  they  did,  that  it 
could  not  be  held  that  the  transaction  was  a  mortgage.  The 
mere  fact  that  a  deed  was  executed,  and  a  bond  given  for  a 
reconveyance,  does  not  stamp  the  transaction  as  a  mortgage. 
Pitts  v.  Cable,  44  111.  103;    Hanford  v.  Blessing,  80  id.  18S. 

But  it  is  said  complainants  should  have  been  required  to 
render  an  account,  and  tender  a  deed,  before  they  were  enti- 
tled to  a  decree  rescinding  the  agreement  to  convey.  If  the 
transaction  was  not  a  mortgage,  as  we  have  seen  it  was  not, 
no  account  could  be  required.  All  moneys  received  from  the 
property,  as  rents,  by  complainants,  they  were  entitled  to 
hold  as  owners,  and  all  moneys  disbursed  for  taxes,  repairs, 
etc.,  were  paid  out  in  the  same  capacity,  and  hence  they 
were  under  no  obligation  to  account  to  the  defendant.  Had 
the  defendant  been  ready  to  perform  the  contract  within  the 
time  prescribed,  then,  perhaps,  under  the  terms  of  the  con- 
tract, an  account  of  the  rents  might  have  been  required  by 
him ;  but  as  he  was  not  ready,  and  did  not  offer  to  perform 
the  contract,  no  account  could  be  required.  As  to  the  ten- 
der of  a  deed,  the  contract  did  not  require  this  to  be  clone. 
By  the  terms  of  the  contract,  unless  the  defendant  paid  a 
certain  amount  by  a  specified  time  all  rights  he  had  by  vir- 
tue of  the  contract  terminated,  and  the  contract,  by  virtue 
of  its  own  provisions,  became  null  and  void. 

It  is  also  urged  that  complainants  did  not  pay  a  fair  or 
adequate  price  for  the  property,  and  that  it  is  not  equitable 
that  they  should  use  their  position  as  mortgagees  for  the 
oppression  of  the  defendant,  in  depriving  him  of  the  equity 
of  redemption.  There  is  a  conflict  in  the  evidence  as  to  the 
value  of  the  property,  but  whether  it  was  worth  more  or  less 
than  complainants  paid  we  do  not  regard  as  a  controlling 
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fact  in  the  case.  The  arrangement  under  which  complain- 
ants obtained  a  deed  from  the  defendant,  was  made  after 
mature  deliberation  by  the  defendant.  No  deception,  fraud 
or  oppression  was  used,  but  complainants  acted  honestly  and 
fairly  in  the  whole  transaction,  and  when  property  is  obtained 
under  such  circumstances,  although  its  full  value  may  not 
be  paid,  the  contract  must  be  sustained. 

Counsel  for  defendant  has  referred  to  Miller  v.  Thomas,  14 
111.  428,  and  Harbison  v.  Houghton,  41  id.  522,  as  having  an 
important  bearing  on  the  case.  It  is  true  that  in  each  of 
these  cases  the  transaction  was  held  to  be  a  mortgage,  but 
upon  an  examination  the  cases  will  be  found  entirely  differ- 
ent from  the  case  before  us, — so  much  so  that  they  can  not 
be  relied  upon  as  a  precedent  to  govern  here.  In  the  Harbi- 
son case  notes  were  given  for  the  debt,  and  in  the  Miller  case 
there  was  an  express  covenant  to  pay,  while  here  there  is  no 
obligation  whatever  resting  on  the  defendant  to  pay  any  sum 
whatever.  In  other  important  respects  the  cases  differed 
from  this  record,  and  while  the  rule  there  announced  is  cor- 
rect under  the  facts  of  those  cases,  it  can  have  no  controll- 
ing influence  here. 

In  conclusion,  we  find  no  ground  for  disturbing  the  decree 
of  the  circuit  court,  and  it  will  be  affirmed. 

Decree  affirmed. 


William  M.  Brophy 

v. 
Catharine  Lawler. 


Filed  at  Ottawa  May  10,  18S3— Rehearing  denied  September  Term,  1883. 

1.  Tbust — attempt  to  defeat  it  by  fraud — as  to  the  manner  of  granting 
relief.  Land  was  conveyed  to  a  person,  in  trust,  to  receive  the  rents,  issues 
and  profits,  and  apply  them  to  the  use  of  another  during  his  natural  life, 
and  upon  the  death  of  the  latter  to  convey  the  premises  to  a  son  of  the 
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grantor,  in  fee.  The  remainder-man,  by  fraudulent  devices,  induced  the 
holder  of  the  life  interest  to  join  the  trustee  in  a  conve3'ance  of  the  property 
to  himself,  to  enable  him,  as  he  represented,  to  sell  a  portion  of  the  same  in 
order  to  pay  certain  taxes  and  assessments  which  had  accumulated  against 
it,  promising  that  he  would  then  make  a  declaration  of  trust  for  a  life  interest 
in  the  residue,  as  it  originally  existed,  but  which  he  refused  to  do.  It  was 
held,  on  bill  filed  by  the  cestui  que  trust,  that  he  was  entitled  to  be  restored 
to  his  rights  in  respect  to  the  life  interest  in  the  portion  of  the  land  which 
had  not  been  sold. 

2.  In  such  case  there  is  no  error  in  decreeing  that  the  fraudulent  grantee 
convey  directly  to  the  cestui  que  trust  the  life  estate  in  the  premises,  instead 
of  vesting  the  title  again  in  a  trustee.  He  could  not  complain  of  such  dis- 
position of  the  life  estate,  as  his  estate  in  remainder  could  in  nowise  be 
affected  thereby.     The  original  trust  was  practically  a  dry  trust. 

3.  Fraud — effect  of  subsequent  action  as  a  waiver  of  party's  rights. 
A  person  who  is  induced  by  fraudulent  and  false  statements  to  convey  his 
interest  in  property,  will  not  be  precluded  from  rescinding  by  afterward  deal- 
ing with  the  subject  matter  of  the  contract,  if  at  the  time  of  such  dealing  he 
was  ignorant  of  the  fraud  practiced. 

4.  So  where  a  person  having  a  life  estate  in  real  property  is  induced  to 
convey  it  to  the  remainder-man  for  a  certain  purpose,  under  the  promise  of 
the  grantee  to  make  a  declaration  of  trust  of  a  life  estare  in  favor  of  the 
grantor,  and  afterward  makes  a  conditional  agreement  that  if  a  certain  other 
thing  is  done  it  will  be  accepted  in  lieu  of  the  former  obligation,  the  latter 
agreement,  without  performance,  amounts  to  nothing,  and  can  not  be  set  up 
to  defeat  the  grantor's  rights  under  the  original  promise. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Eobert  Hervey,  and  Mr.  C.  Stuart  Beattie,  for  the 
appellant. 

Messrs.  Snowhook,  Johnston  &  Gray,  for  the  appellee. 
Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

One  Michael  Brophy,  in  1852,  assuming  to  be  a  single 
man,  had  a  ceremony  of  marriage  performed  between  him- 
self and  a  lady,  with  whom  he  thereafter  lived  as  his  wife 
until  in  1854,  when  she  died.  She  had  one  child  by  Brophy 
during  this  period, — the  appellant,  William  Martin  Brophy. 
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In  1855,  Michael  Brophy,  still  assuming  to  be  a  single  man, 
had  a  marriage  ceremony  performed  between  himself  and 
the  appellee,  Catharine  Lawler,  and  thereafter  he  lived  with 
her  as  his  wife,  the  appellant  being  a  member  of  the  family, 
until  in  1863,  when  a  woman,  claiming  to  be  Ann  Brophy, 
the  wife  of  Michael  Brophy  by  a  marriage  prior  to  either  of 
the  marriage  ceremonies  above  alluded  to,  came  from  Ireland ; 
and  thereupon  Michael  Brophy  and  the  appellee  separated, 
and  he  thereafter  treated  the  said  Ann  as  his  wife.  In  order 
to  atone,  somewhat,  for  the  wrong  done  appellee,  as  it  is 
reasonable  to  presume,  Michael  Brophy,  and  Ann,  his  wife, 
thereupon,  on  the  9th  day  of  June,  1862,  conveyed,  by  deed 
of  that  date,  lot  No.  12,  in  block  No.  10,  in  H.  0.  Stine's 
subdivision  of  part  of  John  Jacob  Astor's  addition  to  the  city 
of  Chicago,  being  forty  feet  by  one  hundred  and  fifty  feet,  to 
John  Hyland,  in  trust,  "to  receive  the  issues,  rents  and  profits 
of  the  said  premises,  and  apply  them  to  the  use  of  the  said 
Catharine  Lawler  during  the  term  of  her  natural  life, "  and 
after  her  death  "to  convey  the  same,  by  deed,  to  William 
Martin  Brophy,  *  *  *  in  fee  simple."  Appellee  im- 
mediately went  upon  the  property  thus  conveyed,  taking  the 
appellant,  then  a  lad  of  some  thirteen  years,  with  her,  call- 
ing him  and  treating  him  as  her  son.  They  lived  together 
upon  the  property  until  his  marriage,  in  1876,  shortly  after 
which,  in  consequence  of  disagreement  between  her  and  his 
wife,  they  lived  separately,  though  on  this  property.  In  1865 
the  city  widened  Division  street,  and  in  doing  so  took  thirteen 
feet  off  the  south  side  of  the  lot,  leaving  it  but  twenty-seven 
instead  of  forty  feet  wide.  The  memorable  fire  in  the  city, 
of  October,  1871,  destroyed  the  improvements  on  the  lot. 
Prior  to  that  time  appellee  paid  the  taxes  and  took  care  of 
the  property,  but  subsequently  she  placed  the  chief,  if  not,  the 
entire,  management  of  it  in  the  hands  of  appellant.  On  the 
20th  of  October,  1880,  Hyland,  the  trustee,  and  the  appellee, 
united  in  a  quitclaim  deed  of  the  lot  to  appellant.     On  the 
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16th  of  November,  1880,  a  deed  of  the  east  forty-eight  feet 
of  the  lot,  to  Townsend  and  others,  bearing  date  and  pur- 
porting to  have  been  "acknowledged  by  appellant  and  wife, 
and  also  by  appellee,  on  the  15th  of  October,  1880,  was 
delivered.  Appellee  filed  her  bill  in  chancery,  against  Wil- 
liam Martin  Brophy,  and  Hannah  Brophy,  his  wife,  asking 
that  they  be  enjoined  from  selling  or  incumbering  the  lot,  and 
that  they  be  decreed  to  convey  it  subject  to  the  same  trusts 
upon  which  it  was  originally  conveyed  by  Michael  Brophy. 
The  court  decreed  that  they  convey  to  her  a  life  estate.  Wil- 
liam Martin  Brophy,  alone,  appealed. 

The  first  point  urged  against  the  decree  below  is,  that  the 
evidence  fails  to  support  the  material  allegations  of  the  bill. 
Counsel  say,  "the  theory  of  her  bill,  which  is  verified  by  her 
oath,  is,  that  in  order  to  pay  the  taxes  and  assessments  which 
had  accumulated  on  the  property  it  became  necessary  to  sell 
forty-eight  feet  of  the  land,  and  that  to  do  this  appellant 
represented  that  Hyland  must  surrender  his  trust,  and  that 
when  the  title  was  complete  in  him  appellant  would  convey 
the  forty-eight  feet,  within  a  few  days,  to  the  purchaser,  and 
then,  immediately  after,  make  a  declaration  of  trust  of  an 
estate  for  life  in  the  balance  of  the  property,  in  appellee's 
favor," — and  this,  they  insist,  has  not  been  proved.  We 
can  not  concur  in  this  view.  The  vital  part  of  the  allegation 
is,  that  appellant  agreed  that  he  would  make  a  declaration  of 
trust,  in  favor  of  appellee,  of  an  estate  for  life  in  the  lot 
after  the  conveyance  of  the  forty-eight  feet,  and  this,  we 
think,  is,  in  substance,  abundantly  proved.  The  proof  clearly 
shows  that  until  the  marriage  of  appellant  the  relation  be- 
tween him  and  appellee  was  as  intimate  as  that  of  mother 
and  son.  That  relation,  indeed,  practically  existed  between 
them  from  a  period  when  he  was  too  young  to  know  any  other 
mother,  and  they  were,  moreover,  sufferers  from  the  same 
desertion  and  the  same  cause  of  disgrace.  She  had  no  child  of 
her  own,  so  far  as  the  proof  shows,  and  no  other  companion. 
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Not  unnaturally,  therefore,  she  implicitly  believed  in  him, 
and  relied  upon  his  fidelity, — and  this  affords  a  sufficient 
explanation  why  no  formal  contract  was  made  and  reduced 
to  writing.  She  had  no  idea  that  such  a  thing  was  neces- 
sary. But  it  is  not  required  that  the  proof  shall  show  a 
formal  contract,  and  the  accurate  use  of  technical  terms.  It 
is  sufficient  if  it  clearly  appears  that  appellee  was  induced  by 
appellant  to  believe,  and  did  believe,  when  she  joined  Hyland 
in  the  quitclaim  deed  to  appellant,  that  in  consideration 
thereof,  after  the  conveyance  of  the  forty-eight  feet  to  Town- 
send,  she  was  to  be  placed  in  the  same  situation  with  respect 
to  the  balance  of  the  lot  that  she  then  occupied.  That,  in 
effect,  was  simply  to  declare  a  trust,  in  her  favor,  of  a  life 
estate.  She  testifies  and  repeats  that  this  was  the  fact, 
and  she  is  fully  corroborated  by  Snowhook,  an  apparently 
disinterested  witness,  and  we  deem  it  unnecessary  to  reca- 
pitulate at  length  all  the  evidence  to  that  effect.  It  would 
have  been  most  unnatural  that  she  should  have  parted  with 
all  interest  in  this  property,  which,  so  far  as  appears  from  the 
evidence,  was  her  sole  reliance  for  a  present  and  future  sup- 
port ;  and  to  have  given  it  to  appellant  with  an  assurance, 
only,  as  he  claims  was  the  fact,  that  he  would  make  a  will  in 
her  favor,  would  have  been  to  have  parted  with  all  interest 
in  it.  True,  she  was  at  liberty  to  do  this,  but  the  evidence 
does  not  show  this  was  her  intention.  The  same  evidence 
which  shows  a  blind  confidence  in  appellant  to  Ihe  degree  of 
disregarding  all  formalities  of  a  contract,  also  authorizes  the 
inference  that  she  did  not  even  suppose  appellant  would  be 
willing  to  deprive  her  of  all  present  interest  in  the  property. 
Had  this  property  been  something  about  which  she  could 
have  afforded  to  have  been  liberal,  the  case  might  have  been 
different.  As  it  is,  her  dependence  upon  it  is,  in  itself,  a 
corroborative  circumstance  in  favor  of  the  truth  of  her  story. 
But  counsel  argue,  if  there  ever  was  an  agreement,  appel- 
lee has  waived  her  right  to  have  it  performed,  and  under  this 
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they  cite  authorities  to  the  point  that  a  party  defrauded  can 
not  be  allowed  to  deal  with  the  subject  matter  of  the  con- 
tract, and  afterwards  rescind  it.  The  evidence  upon  which 
this  is  predicated  is  to  the  effect  that  some  time  after  the 
quitclaim  deed  was  delivered,  appellant  agreed  with  appellee 
to  furnish  her  a  room  in  a  house  on  the  lot,  and  pay  her  $15 
per  month.  It  is  not,  however,  pretended  that  when  any 
such  agreement  was  made  appellee  knew  that  she  had  been 
defrauded  by  appellant,  which  is  indispensable  to  the  doc- 
trine relied  upon.  There  is  absolutely  no  evidence  showing 
that  appellee  then  knew  that  appellant  had  made  false  state- 
ments to  her,  and  thereby  induced  her  to  acknowledge  the 
quitclaim  deed.  The  substance  of  the  preponderance  of  the 
evidence  is  clearly  to  the  effect  that  appellee  was  simply  will- 
ing to  reside  in  the  house  indicated,  and  take  the  $15,  and 
that  appellant  failed  to  carry  out  even  that  offer.  She  denies 
that  she  ever  abandoned  her  right  to  have  a  life  estate  in  the 
property.  But,  at  most,  under  any  reasonable  view  of  the 
evidence,  what  is  claimed  as  a  contract  was  but  a  conditional 
agreement, — that  is  to  say,  if  what  was  agreed  to  be  done 
should  be  done,  it  would  be  accepted  in  lieu  of  the  former 
obligation,  and  so  without  performance  it  could  amount  to 
nothing.  (Chitty  on  Contracts,  (11th  Am.  ed.)  1124,  and 
notes.)  There  is  no  element  of  estoppel  in  the  case.  It  is 
not  shown  appellant  did,  by  virtue  of  any  subsequent  agree- 
ment with  appellee,  what  he  would  not  otherwise  have  done. 
She  was  entitled,  equitably,  to  the  possession  of  all,  and  his 
assumed  liberality  seems  to  have  been  chiefly  with  that  which 
already  belonged  to  her. 

We  are  unable  to  perceive  how  it  concerns  appellant 
whether  appellee's  life  estate  be  vested  in  her  absolutely,  or 
in  a  trustee  for  her  use.  His  estate  can  in  nowise  be  affected 
thereby.  The  same  remedy  he  would  have  to  protection 
against  wraste  and  improvident  management  of  the  property 
in  the  one  case,  he  has  in  the  other.  The  trust  was,  prac- 
19—107  III. 
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tically,  a  dry  trust,  and  we  think  no  harm  is  done  by  the 
decree  vesting  the  life  estate  in  appellee  without  the  inter- 
vention of  a  trustee. 

The  decree  is  affirmed.  ~.  ~.        , 

Decree  affirmed. 

Subsequently,  on  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  We  have  considered  the  petition  for  rehear- 
ing in  this  cause,  and  perceive  no  reason  for  changing  from 
or  modifying  what  is  said  in  the  opinion  heretofore  filed. 
We  think  the  evidence  amply  sustains  the  decree,  and  further 
remark  in  that  regard  is  unnecessary. 

Counsel,  by  anticipation,  complain  that  appellant  will  not 
receive  what  he  is  entitled  to  have  for  expenditures,  etc.  This 
is  premature.  The  decree  directs  an  account  to  be  taken, 
and  until  that  shall  be  done  it  can  not  be  assumed  that 
appellant  will  not  be  therein  allowed  everything  to  which  he 
is  lawfully  entitled.  If,  when  the  account  shall  be  taken, 
appellant  shall  not  receive  all  that  he  claims,  he  may  except 
thereto,  and  will  be  entitled  to  an  appeal  from  any  decree  of 
the  Superior  Court  thereon. 

Complaint  is  likewise  made  that  appellant  has  no  security 
that  appellee  will  pay  taxes  and  assessments.  This,  also,  is 
premature.  We  can  not  assume  now  that  appellee  will  neg- 
lect or  refuse,  in  the  future,  to  pay  taxes  or  assessments. 
The  presumption  is,  that  she  will  pay  them,  because  it  will 
be  essential  to  the  preservation  of  her  estate.  But  if  she 
shall  neglect  or  refuse  to  perform  this  duty,  ample  remedy 
will  then  be  found  whereby  appellant  can  cause  her  estate  to 
be  charged  therewith. 

The  judgment  is  affirmed,  but  the  cause  will  be  remanded, 
to  the  end  that  the  account  decreed  may  be  taken. 


1883.]       International  Bank  et  al.  v.  Jenkins  et  al.  291 

Syllabus.     Brief  for  the  Plaintiffs  in  Error. 

The  International  Bank  of  Chicago  et  al. 

v. 

Bobert  E.  Jenkins  et  al. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Whit  of  ekeor — is  a  new  suit.  The  suing  out  of  a  writ  of  error  is 
the  commencement  of  a  new  suit  for  all  purposes. 

2.  Limitation — for  and  against  assignee  of  bankrupt.  The  two  years' 
limitation  in  respect  to  suits  at  law  or  in  equity  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  such  assignee,  applies  to  writs 
of  error  as  well  as  to  other  suits.  Congress  had  the  right  to  adopt  such  a 
provision,  and  it  is  binding  on  the  State  courts. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  S.  Williams,  Judge, 
presiding. 

Messrs.  Bosenthal  &  Pence,  for  the  plaintiffs  in  error: 

The  United  States  statutes  are  to  be  administered  by  the 
State  courts  as  well  as  the  United  States  Court,  when  they 
are  applicable.  Clajiln  v.  Houseman,  93  U.  S.  130;  Eyster 
v.  Gaff,  91  id.  521. 

A  writ  of  error  is  a  suit  at  law  or  in  equity.  Powell's  App. 
Court  Prac.  46,  346;  1  Tidd's  Prac.  *1,  196;  Ripley  v.  Mor- 
ris, 2  Gilm.  381 ;  Hickman  v.  Haines,  5  id.  20;  Smith  v.  Rob- 
inson, 11  111.  119;  Roberts  v.  Trustees,  32  id.  474;  Wadliams 
v.  Gay,  73  id.  421 ;  Freeman  on  Judgments,  sec.  205. 

A  suit  is  the  "lawful  demand  of  a  right,"  at  law  or  in 
equity,  without  regard  to  the  form  given  it.  Union  Canal 
Co.  v.  Woodside,  11  Pa.  St.  176 ;  Weston  v.  City  Council  of 
Charleston,  2  Pet.  449;  Bailey  v.  Glover,  21  Wall.  346. 

The  appellate  court,  by  virtue  of  a  writ  of  error,  has  the 
power  to  restore  to  a  plaintiff  something  real  or  personal,  or 
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to  render  a  judgment  in  his  favor  for  something  clue  him. 
Practice  act,  sec.  80 ;  Schultze  v.  Houfes,  96  111.  335 ;  3  Ba- 
con's Abridgment,  title,  "Error;"  Freeman  on  Judgments, 
sec.  4S2. 

.  A  writ  of  error  by  an  assignee  to  reverse  a  decree  relating 
to  property  assigned  to  him,  is  a  suit,  within  the  meaning  of 
section  5057  of  the  Bevised  Statutes  of  the  United  States, 
and  must  be  brought  within  two  years.  Bailey  v.  Glover, 
21  Wall.  342;  Marshall  v.  Knox,  16  id.  551 ;  Cleveland  v. 
Boerum,  24  N.  Y.  613;  Wilson  v.  Childs,  8  B.  K.  527. 

A  plea  of  the  Statute  of  Limitations  is  not  required  as  a 
defence  to  a  writ  of  error  when  the  record  discloses  that  the 
time  has  elapsed  for  bringing  the  suit.  A  motion  to  dismiss 
is  the  proper  .practice  in  such  a  case.  Brooks  v.  Morris,  11 
How.  204 ;  Bertrand  v.  Taylor,  87  111.  235  ;  Parkhurst  v.  Race, 
100  id.  55S  ;  Henry  County  v.  Winnebago  Drainage  Co.  52  id. 
454;  Humbert  v.  Trinity  Church,  7  Paige,  195. 

Mr.  W.  T.  Burgess,  for  the  defendants  in  error : 
The  judgment  of  the  Appellate  Court  must  be  final  before 
it  can  be  reviewed  on  appeal  or  writ  of  error.  The  judgment 
or  decree  must  be  such  that,  in  case  of  an  affirmance,  the 
court  below  would  have  nothing  to  do  but  execute  the  judg- 
ment or  decree.  Whiting  v.  Bank  of  the  United  States,  13 
Pet.  15;  Forgay  v.  Conrad,  6  How.  204;  Craighead  v.  Wil- 
son, IS  id.  201 ;  Beebe  v.  Russell,  19  id.  285 ;  Bronson  v. 
Railroad  Co.  2  Bl.  531  ;  Thompson  v.  Dean,  7  Wall.  345 ; 
St.  Clair  County  v.  Livingston,  IS  id.  62S  ;  Parcel  v.  Johnson, 
20  id.  654;  Railroad  Co.  v.  Sasey,  23  id.  409;  Commissioners 
v.  Lucas,  93  U.  S.  113. 

It  has  been  uniformly  held  that  a  judgment  of  reversal, 
with  leave  for  further  proceedings  in  the  court  below,  can 
not  be  brought  up  on  writ  of  error.  Brown  v.  Union  Bank, 
4  How.  466 ;  Pepper  v.  Dunlap,  5  id.  51 ;  Tracy  v.  Holcombe, 
24   id.   426;  Moore  v.  Bobbins,   18   Wall.  588;   McComb  v. 


1883.]       International  Bank  et  al.  v.  Jenkins  et  al.  293 

•  Opinion  of  the  Court. 

Knox  County,  91  U.  S.  1;   Baker  v.  White,  92  id.  179;  Davis 
v.  Crouch,  94  id.    514;  Buck  v.  County  of  Hamilton,  99  111. 

507. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  record  presents  the  question  whether  the  suing  out 
of  a  writ  of  error  is  the  commencement  of  a  suit,  and  if  so, 
whether  it  is  within  the  limitation  of  the  bar  of  the  5057th 
section  of  the  Eevised  Statutes  of  the  United  States.  Other 
questions  are  also  presented,  but  this  is  the  main  question. 

It  has  been  repeatedly  held  by  this  court  that  the  suing  out 
of  a  writ  of  error  is  the  commencement  of  a  suit.  (Ripley  v. 
Morris,  2  Gilm.  3S1 ;  Hickman  v.  Haines,  5  id.  20;  Smith  v. 
Robinson,  11  111.  119;  Roberts  v.  Fahs  et  al.  32  id.  474;  Bur- 
nap  v.  Wight,  14  id.  303.)  And  the  doctrine  that  it  is  a  suit 
was  fully  recognized  in  Schrocder  v.  Mercliants  and  Mechanic's 
Ins.  Co.  104  111.  71.  In  the  first  four  of  these  cases  the  ques- 
tion arose  on  motions  to  dismiss  the  writ  of  error  because  it 
was  sued  out  by  non-resident  plaintiffs  without  filing  a  bond 
for  costs,  as  required  by  the  statute  of  such  plaintiffs  before 
bringing  suits  in  the  circuit  or  Supreme  courts.  It  is  true 
that  those  cases  did  not  involve  the  bar  of  the  Statute  of 
Limitations,  but  they  did  whether  a  proceeding  in  this  court 
by  error  was  a  new  suit,  and  it  was  held  to  be  the  commence- 
ment of  a  new  suit, — and  such  has  been  the  settled  law  for 
nearly  forty  years ;  and  it  must  be  that  if  it  is  a  suit  for  one 
purpose,  it  is  for  all  purposes.  But  if  it  were  not,  in  the 
case  of  Bitmap  v.  Wight,  supra,  it  was  held  to  be  where  the 
Statute  of  Limitations  is  interposed  to  defeat  the  writ  of 
error.     So  we  may  regard  the  question  as  at  rest. 

It,  then,  being  established  that  a  proceeding  on  a  writ  of 
error  is,  for  all  purposes,  a  suit,  it  follows,  as  was  held  in 
Bitmap  v.  Wight,  supra,  that  the  Statute  of  Limitations  may 
be  interposed  as  a  bar.  Our  statute  has  limited  the  suit  to 
five  years ;   and  the  5057th  section  of  the  Eevised  Statutes 
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of  the  United  States  provides,  that  "no  suit,  either  at  law  or 
in  equity,  shall  be  maintainable  in  any  court  between  an 
assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest  touching  any  property  or  rights  of  property  trans- 
ferable to  or  vested  in  such  assignee,  unless  brought  within 
two  years  from  the  time  when  the  cause  of  action  accrued 
for  or  against  such  assignee ;  and  this  provision  shall  not, 
in  any  case,  revive  a  right  of  action  barred  at  the  time  when 
an  assignee  is  appointed."  Congress  had  the  unquestioned 
power  to  adopt  this  provision  governing  the  action  of  the 
States  and  their  courts,  because  the  power  had  been  con- 
ferred on  it  by  the  Federal  constitution.  This  is,  then,  a 
rule  by  which  the  State  courts  are  governed,  and  to  which 
the  State  statutes  must  yield.  The  case  of  International 
Bank  of  Chicago  v.  Jenkins,  104  111.  143,  is  in  point,  and 
governs  this  case. 

The  Appellate  Court  ruled  otherwise,  and  for  this  error  its 
decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Subsequently,  on  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  This  case  was  brought  to  this  court  by  the 
International  bank.  The  decree  of  the  Appellate  Court  held 
that  the  limitation  section  of  the  Bankrupt  act  was  not  appli- 
cable, and  did  not  control  in  this  case.  At  the  March  term, 
1883,  of  this  court,  a  motion  was  entered  to  dismiss  the  writ 
of  error,  on  the  ground  that  the  decree  of  the  Appellate 
Court  was  not  so. far  final  as  to  authorize  the  bank  to  bring 
error  to  reverse  the  decree ;  but  it  was  held  that  the  writ 
was  properly  brought,  and  the  motion  was,  at  that  term, 
overruled.  When  the  writ  of  error  went  to  the  Appellate 
Court,  it  brought  the  entire  record,  and  all  the  parties  in 
the  case,  from  that  to  this  court.  The  case  could  not  be 
split  up,  and  one  portion  be  pending  in  this  court  and  another 
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pending  in  the  Appellate  or  the  circuit  court.  When  the 
bank  sued  out  the  writ  the  clerk  of  the  Appellate  Court  was 
required  to  return  the  entire  record,  and  the  service  brought 
the  defendant  in  error  before  this  court,  and  the  reversal  of 
the  decree  of  the  Appellate  Court  leaves  that  court  to  proceed 
with  and  hear  the  case,  and  render  the  proper  decree.  There 
is  nothing  in  the  record  from  which  it  appears  a  reversal  of 
the  decree  of  that  court  in  anywise  affects  the  rights  of  Mrs. 
Kankin.  The  merits  of  her  case  were  not  discussed  in  this 
court,  and  are  therefore  not  passed  upon.  The  decree  of  the 
Appellate  Court  is  reversed  only  because  of  the  error  in  hold- 
ing that  the  plea  of  the  bar  of  the  statute  of  the  Bankrupt 
act  was  not  good  as  a  defence.  The  rights  of  other  parties 
to  the  record  are  not  passed  upon  here,  and  the  Appellate 
Court  will  dispose  of  their  rights  as  equity  may  require,  and 
not  affected  by  the  reversal  on  the  sufficiency  of  the  plea. 


Charles  Linington    

v. 
George  H.  Strong  et  al. 

Filed  at  Ottawa  March  28,  1883— Rehearing  denied  September  Term,  1883. 

1.  Fraud — negligence  of  the  other  party,  as  affecting  the  character  of 
the  fraudulent  conduct.  A  party  guilty  of  fraudulent  conduct,  whereby  he 
induces  another  to  execute  a  written  contract,  will  not  be  allowed  to  impute 
negligence  to  the  latter  as  against  his  own  deliberate  fraud.  Even  where 
parties  are  dealing  at  arms'  length,  if  one  of  them  makes  to  the  other  a  posi- 
tive statement  upon  which  the  latter  acts,  with  the  knowledge  of  the  party 
making  such  statement,  in  confidence  of  its  truth,  and  such  statement  is 
known  to  be  false  by  the  party  making  it,  such  conduct  is  fraudulent,  and 
from  it  the  guilty  party  can  take  no  benefit. 

2.  While  the  law  requires  of  all  persons  the  exercise  of  reasonable  pru- 
dence in  the  business  of  life,  and  does  not  permit  one  to  rest  indifferent  in 
reliance  upon  the  interested  representations  of  an  adverse  party,  still  there 
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is  a  certain  limit  to  this  rule;  and  as  between  the  original  parties,  when  it 
appears  that  one  has  been  guilty  of  an  intentional  and  deliberate  fraud,  by 
which,  to  his  knowledge,  the  other  has  been  misled  and  influenced  in  his 
action,  he  can  not  escape  the  legal  consequences  of  his  fraudulent  conduct 
by  saying  that  the  fraud  might  have  been  discovered  had  the  party  whom  he 
deceived  exercised  reasonable  care  and  diligence. 

3.  Same — change  in  contract — whether  material.  Where  a  party  agreed 
to  a  contract  which  bound  him  to  manufacture  and  sell  2500  dozen  pinchers 
per  year,  and  to  pay  thereon,  quarterly,  to  the  patentee,  a  royalty  of  $1.44 
per  gross,  and  the  other  party  presented  for  execution  what  he  claimed  to  be 
copies,  which  bound  him  to  pay  a  royalty  on  2500  dozen  pinchers  per  annum, 
at  the  rate  of  $1.44  per  gross:  Held,  that  the  variance  or  difference  in  such 
respect  was  not  so  material  as  to  import  fraud,  or  lead  to  the  conclusion  that 
had  the  latter  been  fully  read  the  party  executing  the  same  would  have  re- 
fused to  sign  it. 

4.  Same — affirming  contract  after  notice  of  the  fraud.  Where  a  con- 
tract, before  signing,  has  been  changed  as  to  the  character  of  the  obligation 
imposed,  and  the  same  is  afterwards  signed  by  the  person  to  be  bound,  with- 
out knowledge  of  such  difference,  he  can  not  avoid  the  contract  as  executed 
if  he  ratifies  and  acquiesces  in  it  after  his  attention  has  been  called  to  the 
change. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — - 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  E.  A.  Sherburne,  for  the  appellant: 

Credulity  on  the  part  of  one  is  no  license  for  fraud  in 
another.  Kirldand  v.  Lott  et  al.  2  Scam.  15  ;  Weqtherford  v. 
Fishback,  3  id.  175;  Devine  v.  Edwards,  87  111.  177;  Lloyd  v. 
Higbee,  25  id.  603. 

When  a  bargain  is  made  and  concluded,  the  rule  of  caveat 
emptor  ceases,  and  both  parties  afterwards  are  bound  to  exer- 
cise good  faith  in  carrying  out  the  contract ;  and  if  one  is 
trusted  to  reduce  the  contract  to  writing,  he  is  bound  to  do 
it  truly,  and  any  variation  from  it  by  inserting  provisions 
not  embraced  in  it,  or  omitting  some  of  its  terms,  if  not 
known  and  assented  to  by  the  other,  is  a  fraud.  Botsford  v. 
McLean,  45  Barb.  487;    Whitney  v.  Roberts,  22  111.  381. 
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The  appellant  repudiated  the  contract  as  soon  as  he  learned 
of  the  fraud,  and  made  no  more  instruments  after  he  discov- 
ered the  change  in  the  contract.  But  suppose  he  had  con- 
tinued to  make  the  pinchers  and  sell  all  he  could,  that  would 
he  no  ratification  of  the  fraud,  but  simply  carrying  out,  as 
he  had  a  right  to  do,  the  contract  he  had  actually  made. 

Messrs.  Smith  &  Burgett,  for  the  appellees : 

The  law  conclusively  presumes  that  appellant  knew  the 
terms  of  the  written  contract  when  he  signed  it.  No  trick 
or  artifice  was  used  to  prevent  his  reading  the  same.  He 
can  not  now  say  he  did  not  read  it.  McCormick  v.  Malbury, 
43  Iowa,  561 ;  Hawkins  v.  Hawkins,  50  Cal.  558  ;  Dntton  v. 
Clapper,  53  Ind.  276  ;  Clodfelter  v.  Hulette,  72  id.  137 ;  Rogers 
v.  Place,  29  id.  577;  Bacon  v.  Markley,  46  id.  116;  Wooley  v. 
Moore,  77  id.  567;  Faucett  v.  Carrier,  115  Mass.  20;  Same 
v.  Same,  109  id.  99 ;  Maine  Ins.  Co.  v.  Hodgins,  66  Maine, 
109;  Watson  v.  Planters  Bank,  22  La.  Ann.  14;  Upton  v. 
Tribilcock,  91  U.  S.  45;  McClellen  v.  Sanford,  26  Wis.  595; 
Albany  City  Bank  v.  Martin,  56  How.  Pr.  500  ;  Bigelow  on 
Frauds,  73,  74,  115;  Cooley  on  Torts,  488,  490;  2  Kent's 
Com.  4S4;   1  Story's  Eq.  Jur.  sec.  105,  200  a,  237. 

It  was  the  duty  of  appellant  to  have  read  the  contract,  or 
have  another  read  it  for  him,  when  no  artifice  was  used  to 
keep  him  from  doing  so.  A  man  is  bound  to  use  ordinary 
care  to  prevent  fraud  or  imposition,  and  if  he  fails  to  do  so 
the  courts  can  not  relieve  him.  Fayon  v.  Newson,  1  Dev.  L. 
20;  Farrar  v.  Olsten,  id.  69;  Foley  v.  Cowgill,  5  Blackf.  18; 
Catling  v.  Newell,  9  Ind.  572;  Binck  v.  Wood,  43  Barb.  315; 
Mainlock  v.  Fairbanks,  46  Wis.  415;  Brown  v.  Fagan,  71 
Mo.  563;  Slaughten  v.  Gerson,  13  Wall.  379;  57  111.  327; 
19  id.  4S6;  15  id.  540;  4  Scam.  202;  22  111.  610;  56  id. 
179;  70  id.  350. 

If  the  means  of  knowledge  are  at  hand  at  the  time,  the 
law  presumes  that  a  party  relies  upon  his  own  knowledge, 
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and  will  not  permit  a  denial.     See  the  cases  cited  in  coun- 
sel's brief  in  Strong  v.  Linington,  8  Bradw.  436. 

Cases  where  one  party  falsely  states  to  the  other  the  terms 
of  the  instrument,  are  to  be  distinguished  from  those  in  which 
a  different  paper  is  surreptitiously  substituted  for  that  in- 
tended to  be  executed,  Bigelow  on  Torts,  29,  30 ;  Bigelow 
on  Frauds,  73-7S ;  Bi/ers  v.  Daugherty,  40  Ind.  198 ;  Laidla 
v.  Loveless,  id.  211 ;  Nebeker  v.  Cutsinger,  48  id.  436. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Cook  county,  by  appellees,  against  appellant,  to 
recover  an  amount  of  money  claimed  to  be  due  April  1, 
1880,  upon  a  contract  between  appellant  and  appellees,  elated 
April  1,  IS 76,  which  contract  provided  that  appellant,  in 
consideration  of  the  grant  to  him  by  appellees  of  the  exclu- 
sive right  and  privilege  of  manufacturing  a  certain  patented 
invention  within  the  United  States  and  Territories,  for  an 
improvement  in  pinchers,  for  the  period  of  five  years  from 
the  date  of  the  contract,  agreed  to  pay  a  royalty  of  $1.44  for 
each  gross  of  pinchers  manufactured,  payment  to  be  made 
quarterly,  at  the  end  of  each  quarter  year ;  to  keep  an  accu- 
rate book  account  of  the  number  of  pinchers  manufactured 
and  sold,  and  render  a  true  statement  thereof  at  the  end  of 
each  quarter ;  and  further  agreed  to  pay  a  royalty  on  at  least 
2500  dozen  of  said  pinchers  each  year  during  the  term  of  the 
contract,  in  default  whereof  appellees  might  terminate  the 
contract.  There  was  a  clause  in  the  contract  providing  that 
one-half  of  the  royalty  on  2500  dozen  was  to  be  paid  to  each 
of  the  parties  of  the  first  part,  and  as  to  all  pinchers  sold  in 
excess  of  2500  dozen  the  payment  was  to  be,  sixty  per  cent  to 
Strong,  and  forty  per  cent  to  Young.  The  contract  was  set 
out  in  full  in  the  first  count  of  the  declaration.  There  was  a 
plea  of  the  general  issue,  trial  before  a  jury,  and  verdict  for 
$328.     A  motion  for  a  new  trial  was  overruled,  and  juclg- 
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merit  on  the  verdict,  and  appeal.  The  judgment  of  the  trial 
court  was  affirmed  in  the  Appellate  Court  for  the  First  Dis- 
trict, and  an  appeal  was  allowed  by  that  court  in  the  cause, 
and  the  case  is  before  us  to  determine  the  propriety  of  the 
action  of  the  Appellate  Court  in  affirming  the  judgment. 

It  is  urged  in  behalf  of  the  appellees,  that  in  the  absence  of 
any  finding  of  facts  by  the  Appellate  Court,  it  must  be  taken, 
as  found  by  that  court,  that  the  facts  in  the  case  are  adverse 
to  appellant.  This  point  the  appellant  attempts  to  meet  by 
the  suggestion  that  he  does  not  ask  this  court  to  pass  upon 
any  controverted  questions  of  fact,  but  claims  that  the  judg- 
ment is  erroneous  upon  the  uncontroverted  facts  established, 
and  that  the  instructions  given  by  the  trial  court  did  not  cor- 
rectly present  to  the  jury  the  law  governing  the  case.  The 
language  of  sec.  90  of  the  Practice  act,  as  found  in  chap.  110, 
Kurd's  Stat.  18S0,  is  as  follows:  "The  Supreme  Court  shall 
reexamine  cases  brought  to  it  by  appeal  or  writ  of  error,  as  to 
questions  of  law  only,  and  no  assignment  of  error  shall  be 
allowed  which  shall  call  in  question  the  determination  of  the 
inferior  or  Appellate  courts  upon  controverted  questions  of  fact 
in  any  case,  except  those  enumerated  in  preceding  section." 

In  the  trial  court,  as  matter  of  defence  to  the  action,  it 
was  contended  that  the  appellees  were  not  entitled  to  recover 
upon  the  contract  sued  on,  because,  as  was  alleged,  after  the 
terms  of  the  contract  had  been  agreed  upon  between  the  par- 
ties thereto,  and  a  draft  thereof  reduced  to  writing,  appellees 
took  such  draft  for  the  purpose  of  having  it  copied  in  tripli- 
cate, returning  with  what  they  claimed  to  be  exact  copies 
thereof,  which  copies  appellant  examined  cursorily, — suffi- 
ciently to  satisfy  himself  of  the  general  nature  of  the  paper, — 
and  then  signed,  without  reading  it  over  carefully,  and  it  is 
claimed  that  in  the  contracts  thus  signed  there  were  two 
alterations  from  the  draft  which  had  been  agreed  upon,  which 
alterations  were  of  a  material  character.  What  was  claimed 
to  be  the  original  draft  of  the  contract  in  evidence,  after  pro- 
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viding  for  the  assignment  of  the  right  to  manufacture  for  the 
term  of  five  years,  etc.,  proceeded  as  follows :  "And  in  con- 
sideration thereof,  the  said  party  of  the  second  part  agrees 
to  pay  to  the  party  of  the  first  part  a  royalty  of  $1.44  for 
each  and  every  gross  of  said  pinchers  made  and  sold  by  him 
during  said  time,  payment  to  be  made  at  the  end  of  each 
quarter  year  at  the  office  of  said  second  party,  in  Chicago. 
And  said  second  party  hereby  agrees  to  keep  a  correct  book 
account  of  the  number  of  said  pinchers  manufactured  and 
sold  by  him,  and  render  a  true  statement  therefrom  to  said 
party  at  the  end  of  each  quarter,  and  shall  also  make  and 
sell  at  least  2500  dozen  of  said  pinchers  per  year  during  the 
term  aforesaid,  and  in  default  thereof  this  contract  may,  at 
the  option  of  the  said  party  of  the  first  part,  be  declared  null 
and  void."  The  language  of  the  contract  as  signed,  after 
stating  the  assignment,  etc.,  was  as  follows:  "And  in  con- 
sideration therefor,  the  said  party  of  the  second  part  agrees 
to  pay  the  party  of  the  first  part  a  royalty  of  $1.44  for  each 
and  every  gross  of  said  pinchers  made  and  sold  by  him  dur- 
ing the  said  time,  payment  to  be  made  at  the  end  of  each 
quarter  year  at  the  office  of  the  said  second  party,  in  Chicago. 
And  said  second  party  hereby  agrees  to  keep  a  correct  book 
account  of  the  number  of  said  pinchers  manufactured  and 
sold  by  him,  and  render  a  true  statement  therefrom  to  the 
said  first  party  at  the  end  of  each  quarter,  such  statement  of 
account  to  be  verified  by  affidavit  by  the  party  of  the  second  part, 
and  also  agrees  to  pay  the  royalty  on  at  least  2500  dozen  of 
said  pinchers  each  year  during  the  term  aforesaid,  the  same 
to  be  paid  quarterly,  at  the  expiration  of  each  and  every  quarter, 
and  in  default  thereof  this  contract  may,  at  the  option  of 
said  party  of  the  first  part,  be  declared  null  and  void." 
Then  follows  the  provision  as  to  the  distribution  of  the  roy- 
alty, which  was  added  in  the  contract  by  agreement  of  the 
parties.  Evidence  tending  to  show  that  these  allegations 
were  true  is1  found  in  the  record. 
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As  against  the  claim  of  fraud,  whereby  it  was  sought  to 
defeat  their  action,  appellees  relied  upon  the  fact,  alleged  by 
them,  that  they  were,  at  the  time  of  the  dealing,  in  an  adverse 
attitude  with  the  appellant, — under  no  trust  relation  or  obli- 
gation to  him, — and  that  he  had  the  fullest  opportunity  to 
read  the  contracts  that  were  executed  before  signing  the 
same,  and  it  is  claimed  that  appellant's  omission  to  read  the 
contracts  before  signing  was  such  negligence  upon  his  part 
as  to  defeat  his  right  to  deny  his  obligation  under  the  terms 
of  the  contracts  signed  by  him. 

We  find  in  the  charge  to  the  jury  no  cause  to  reverse  this 
judgment.  The  court  below  instructed  the  jury,  in  effect,  at 
the  instance  of  the  appellees,  that  the  law  requires  every  per- 
son to  exercise  reasonable  prudence  in  business  affairs,  and 
that  before  relieving  a  party  from  the  obligations  of  a  con- 
tract upon  the  ground  of  fraud,  it  must  appear  that  he  exer- 
cised reasonable  care  and  prudence  to  learn  the  nature  of  the 
contract  before  executing  it ;  that  if  the  defendant  could  read, 
and  had  an  opportunity  to  read  the  contract  before  signing, 
it  was  his  duty  to  do  so,  unless  induced  not  so  to  do  by  will- 
fully false  statements  of  the  plaintiffs,  or  one  of  them,  as  to 
its  being  a  copy  of  the  original ;  and  if  the  defendant  had 
full  opportunity  to  read  the  contract  before  signing  it,  and 
was  not  induced  to  sign  it  by  false  statements  made  by 
plaintiffs,  or  either  of  them,  the  defendant  would  not  be  per- 
mitted to  deny  knowledge  of  the  contents  thereof.  To  the 
giving  of  this  instruction,  and  to  the  modifying  of  the  instruc- 
tion asked  by  defendant,  defendant  excepted. 

The  modification  of  the  defendant's  instruction  complained 
of  was  in  the  court's  adding  to  the  clause  in  the  instruction 
reading  as  follows,  "and  if  the  jury  believe,  from  the  evi- 
dence, that  such  representations  were  false,  and  made  with 
fraudulent  intent,  to  induce  defendant  to  sign,  and  plaintiffs 
added  to  said  alleged  copies  material  conditions,  hereinafter 
named,  not  contained  in  the  original  draft,  and  not  known 
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or  consented  to  by  the  defendant,  then  such  contract  was 
not  binding  upon  the  defendant,"  the  following  limiting 
clause,  to-wit :  "Unless  ratified  by  him  after  knowing  the 
fraud,  if  the  jury,  from  the  evidence,  should  so  find."  It  is 
contended  that  there  is  no  evidence  in  the  record  tending  to 
support  this  qualification  of  the  defendant's  instruction,  but 
in  fact  there  is  evidence  tending  to  show  that  some  time  after 
the  first  quarter's  royalty  fell  clue  by  the  terms  of  the  con- 
tract, appellees  called  upon  appellant  and  demanded  $75 
claimed  to  be  due  for  the  quarter.  Appellant  denied  his 
liability  to  them  for  any  quarterly  payment,  when  appellees 
told  him  to  look  at  his  contract.  No  payment  was,  in  fact, 
made  at  the  time,  and  appellant  swears  that  he  did  not  look 
at  his  contract  for  a  number  of  months  after  this  interview. 
This  evidence,  however,  tends  to  show  that  within  a  com- 
paratively short  time  after  the  execution  of  the  contract  the 
precise  point  about  which  the  parties  now  dispute,  to-wit, 
the  question  of  the  absolute  liability  of  the  appellant  to  pay 
quarterly  the  royalty  upon  2500  dozen  pinchers  annually, 
came  into  dispute  between  them.  We  think  there  was  enough 
in  the  testimony  in  this  respect  to  justify  the  court  in  making 
the  qualification  of  the  defendant's  instruction  complained  of, 
and  that  such  qualification  was  not  erroneous. 

As  to  the  instructions  given  for  appellees,  and  complained 
of  by  appellant,  we  think  there  was  no  error.  The  doctrine 
is  well  settled,  that,  as  a  rule,  a  party  guilty  of  fraudulent 
conduct  shall  not  be  allowed  to  cry  "negligence, "  as  against 
his  own  deliberate  fraud.  Even  where  parties  are  dealing  at 
arms'  length,  if  one  of  them  makes  to  the  other  a  positive 
statement,  upon  which  the  other  acts  (with  the  knowledge  of 
the  party  making  such  statement)  in  confidence  of  its  truth, 
and  such  statement  is  known  to  be  false  by  the  party  making 
it,  such  conduct  is  fraudulent,  and  from  it  the  party  guilty 
of  fraud  can  take  no  benefit.  While  the  law  does  require  of 
all  parties  the  exercise  of  reasonable  prudence  in  the  busi- 
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ness  of  life,  and  does  not  permit  one  to  rest  indifferent  in 
reliance  upon  the  interested  representations  of  an  adverse 
party,  still,  as  before  suggested,  there  is  a  certain  limitation 
to  this  rule,  and,  as  between  the  original  parties  to  the  trans- 
action, we  consider  that  where  it  appears  that  one  party  has 
been  guilty  of  an  intentional  and  deliberate  fraud,  by  which, 
to  his  knowledge,  the  other  party  has  been  misled,  or  influ- 
enced in  his  action,  he  can  not  escape  the  legal  consequences 
of  his  fraudulent  conduct  by  saying  that  the  fraud  might 
have  been  discovered  had  the  party  whom  he  deceived  exer- 
cised reasonable  diligence  and  care.  But  the  instruction  in 
this  case  in  nowise  invades  this  rule.  By  the  express  terms 
of  the  agreement  to  which  appellant  swears  he  did  assent, 
appellant  bound  himself  to  manufacture  and  sell  2500  dozen 
pinchers  per  year,  and  to  pay  thereon,  quarterly,  a  royalty 
of  $1.44  per  gross.  Between  such  an  undertaking  and  the 
agreement  sued  on,  to-wit,  that  the  appellant  would  pay 
royalty  on  2500  dozen  pinchers  per  annum,  at  the  rate  of 
$1.44  per  gross,  payable  quarterly,  there  is  no  such  material 
difference  as  to  import  fraud,  or  as  to  lead  to  the  conclusion 
that  had  this  contract  been  fully  read  by  appellant  before 
signing  he  would  have  refused  his  signature  thereto.  The  ob- 
ligation to  pay  $300  per  annum  at  least,  was  as  positive  under 
the  original  draft  of  the  agreement  as  under  that  finally  exe- 
cuted between  the  parties,  although  the  phraseology  differs. 

The  modification  of  the  contract,  making  payments  for 
royalties  payable  quarterly,  seems  to  have  been  affirmed  and 
acquiesced  in  after  that  change  was  brought  to  appellant's 
attention.  The  modification  of  the  language  requiring  the 
payment  of  royalties  on  a  given  number  of  pinchers,  instead 
of  requiring  the  manufacture  of  the  same  number  each  year, 
and  the  payment  of  a  royalty  on  each,  did  not  change  the 
legal  effect  of  the  contract  to  appellant's  injury. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Frank  Grundies 

v. 
Simon  Eeid  et  al. 

Filed  at  Ottaiva  May  10,  1883— Rehearing  denied  September  Term,  1883. 

1.  Kecording  act — how  far  a  protection  to  purchasers — where  one 
appearing  to  hold  title  by  one  name  is  also  known  by  another  name- 
notice.  The  record  of  deeds,  etc.,  showed  a  perfect  title  to  certain  lots  in 
Conrad  Eickenberg,  and  no  judgments  against  him..  He  effected  a  loan  of 
money  on  the  lots  by  giving  a  deed  of  trust  thereon,  the  lenders  having  the 
abstracts  of  title  examined  by  an  experienced  attorney,  who  pronounced  the 
title  good,  under  which  trust  deed  the  creditors  acquired  the  title  by  fore- 
closure. It  was  held,  in  the  absence  of  any  satisfactory  proof  of  notice  to 
the  parties  making  the  loan  that  Eickenberg  was  also  known  by  the  name  of 
Charles,  that  they  were  protected  against  a  title  derived  by  sale  on  execution 
as  to  one  of  the  lots  under  a  prior  judgment  in  favor  of  one  Klickman  and 
against  Charles  Eickenberg,  although  in  fact  Eickenberg  was  known  by  both 
names,  Charles  and  Conrad,  and  the  judgment  was  against  Conrad  by  the 
name  of  Charles,  the  public  record,  however,  not  showing  such  latter  fact. 

2.  The  law  in  this  State  protects  purchasers  of  real  estate  in  their  pur- 
chase as  the  title  appears  of  record,  unless  there  be  notice  of  something  to 
the  contrary;  therefore,  to  affect  the  title  of  a  purchaser  from  Conrad  E.,  in 
whom  the  record  showed  title,  by  a  prior  judgment  standing  against  Charles 
E.,  it  is  incumbent  on  the  party  deriving  title  by  sale  under  that  judgment  to 
prove  that  the  subsequent  purchaser  had  notice  that  such  judgment  had  been 
rendered  against  Conrad  E.  by  the  name  of  Charles  E. 

3.  Same — what  ivill  amount  to  notice.  A  party  making  a  loan  to  Conrad 
E.,  on  a  deed  of  trust  upon  lots  19  and  20,  the  records  showing  him  to  own 
the  same,  had  their  attorney  examine  the  abstracts  of  the  title,  on  which  was 
a  note  of  a  sale  of  lot  20  upon  a  judgment  against  one  K.  and  Charles  E,, 
which  was  marked  satisfied:  Held,  that  this  fact  was  not  notice  that  Charles 
E.  and  Conrad  E.  were  one  and  the  same  person,  or  of  the  existence  of 
another  prior  judgment  against  Charles  E.  and  another,  or  sufficient  to  put  a 
prudent  man  on  inquiry.  The  reasonable  presumption  might  be  there  had 
been  a  mistake  in  selling  one  man's  land  on  an  execution  against  another. 
Bare  suspicion  will  not  raise  an  inference  of  a  fraudulent  intent. 

4.  Where  there  is  not  actual  notice  that  the  property  is  in  some  way 
affected,  and  no  fraudulent  turning  away  from  a  knowledge  of  facts  which 
the  res  gestae  would  suggest  to  a  prudent  mind,  or  where  mere  want  of  cau- 
tion, as  distinguished  from  fraudulent  and  willful  blindness,  is  all  that  can 
be  imputed  to  the  purchaser,  then  the  purchaser  will,  in  equity,  be  consid- 
ered, as  in  fact  he  is,  a  bona  fide  purchaser  without  notice. 
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5.  Same — of  what  matters  of  record  a  purchaser  must  take  notice.  A 
purchaser  is  not  chargeable  with  constructive  notice  of  all  instruments  and 
incumbrances  of  record,  but  only  of  such  as  lie  in  the  apparent  chain  of 
title,  or  may  have  been  made  by  one  in  some  way  connected  with  the  property 
involved  in  interest,  and  that  brought  home  to  the  notice  of  the  purchaser. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Frank  Grundies, 
the  appellant,  in  the  circuit  court  of  Cook  county,  against  the 
appellees,  on  the  11th  day  of  November,  18S0,  in  which  the 
complainant  alleged  that  he  was  the  owner  in  fee  simple  of 
lot  19,  in  block  55,  in  canal  trustees'  subdivision  of  section 
7,  township  39  north,  of  range  14  east,  of  the  third  principal 
meridian,  situated  in  the  city  of  Chicago,  and  sought  to  have 
an  alleged  claim  of  title  to  the  premises  by  part  of  the  defend- 
ants declared  invalid,  and  set  aside  as  a  clo^ud  upon  the  com- 
plainant's title. 

The  claim  of  title  of  both  parties  is  from  and  through  one 
Eickenberg,  whose  real  name  was  Conrad  Eickenberg,  but 
who  was  also  known  and  called  by  the  name  of  Charles  Eick- 
enberg. On  July  21,  1865,  one  Griffin,  having  title  to  lot  19 
in  question,  and  the  adjoining  lot  20,  in  the  same  subdivi- 
sion, conveyed  both  lots  19  and  20  to  Eickenberg,  by  the 
name  of  Conrad  Eickenberg,  by  a  general  warranty  deed. 
On  December  2,  1865,  Eickenberg,  by  the  name  of  Conrad 
Eickenberg,  executed  to  L.  C.  Paine  Freer  a  trust  deed  con- 
veying both  lots  19  and  20,  to  secure  a  loan  of  $4500 
obtained  from  Eeid,  Murdock  &  Fischer.  On  July  29,  1879, 
Freer  conveyed  both  lots  to  Thomas  Murdock,  on  a  sale  made 
under  the  power  in  the  trust  deed,  and  Murdock  now  holds 
the  lots  in  trust  for  his  firm  of  Eeid,  Murdock  &  Fischer. 
This  is  the  defendants'  claim  of  title.  The  complainant's 
claim  of  title  is  as  follows :  In  1874  Eickenberg  executed  an 
appeal  bond  in  the  penalty  of  $10,000,  as  surety  of  Edward 

Wolf,   by  the  name  of   Charles  Eickenberg.     An  action   of 
20—107  III. 
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debt  was  brought  on  this  bond  in  the  Superior  Court  of  Cook 
county  by  Frank  Klickman,  and  at  the  May  term,  1875,  a 
judgment  was  rendered  in  favor  of  Klickman,  against  Charles 
Eickenberg,  impleaded  with  Edward  Wolf,  for  $10,000  debt, 
to  be  discharged  on  the  payment  of  $220  damages,  and  costs 
of  suit.  On  this  judgment  an  execution  was  issued  and 
levied  on  lot  19,  and  the  same  was  sold  thereunder  to  Frank 
Klickman  for  $251.34,  on  March  25,  1876,  and  the  sheriff's 
certificate  of  purchase  issued  to  him,  which  he  afterwards 
sold  and  assigned  to  the  complainant,  Frank  Grundies.  On 
January  24,  1878,  the  sheriff  of  Cook  county  executed  to 
Grundies,  as  assignee  of  the  certificate  of  purchase,  a  sher- 
iff's deed,  conveying  to  him  lot  19. 

The  evidence  in  the  case  shows  that  Eeid,  Murclock  & 
Fischer  had  no  acquaintance  with  or  knowledge  of  Eicken- 
berg previous  to  the  time  of  making  their  loan  to  him ;  that 
they  were  applied  to  by  a  loan  broker  for  the  loan  of  $4500 
to  Conrad  Eickenberg,  and  the  abstracts  of  title  to  the  prop- 
erty in  question  to  secure  the  loan,  which  were  submitted, 
they  had  examined  by  Mr.  Freer,  an  experienced  lawyer, 
who  pronounced  the  title  good  in  Conrad  Eickenberg,  as 
shown  by  the  abstracts,  whereupon  they  made  the  loan, 
taking  the  trust  deed  upon  this  property  to  secure  it.  The 
abstracts  which  Mr.  Freer  examined,  consisting  of  consecu- 
tive examinations  made  by  prominent  abstracters  in  Chicago 
in  the  usual  way,  show  a  number  of  mortgages  or  trust  deeds 
to  have  been  made  by  Conrad  Eickenberg  and  his  wife,  and 
the  making  of  releases  thereof,  and  also  quitclaim  deeds,  by 
other  parties  to  Conrad  Eickenberg.  There  is  no  mention 
anywhere  in  the  abstracts  of  any  "Eickenberg"  having  any 
connection  with  the  title  to  the  premises  except  Conrad  Eick- 
enberg, nor  is  there  any  other  Eickenberg  except  Conrad 
Eickenberg  named  in  the  line  of  the  titte  to  the  property. 
The  abstracters  certify  that  they  find  no  judgments  against 
Conrad  Eickenberg,   at  any  time,   which  are  liens  on  said 


1883.]  Grundies  v.  Beid  et  al.  307 

Briefs  of  Counsel. 

land.  The  abstract  had  noted  on  it  a  judgment  rendered  in 
the  circuit  court  of  Cook  county  July  27,  1874,  by  confession 
in  favor  of  the  Traders'  National  Bank  of  Chicago,  against 
August  Klenke  and  Charles  Eickenberg,  for  $552;  that  an 
execution  had  been  issued  on  that  judgment,  and  that  the 
sheriff  had  levied  on  and  sold  to  Joseph  0.  Butter,  the  presi- 
dent of  the  bank,  all  the  interest  "of  said  defendant"  in  and 
to  lot  20,  block  55, — that  being  one  of  the  lots  embraced  in 
the  trust  deed,  but  not  the  lot  in  question, — and  across  the 
face  of  the  entry  of  this  judgment  is  written:  "This  judg- 
ment satisfied  in  full,  December  29,  1875 ;  Jacob  Gross, 
clerk."  At  the  foot  of  the  certificate  of  sale  to  Butter  is  the 
note  :  "No  examination  made  for  judgments  against  Charles 
Eickenberg. "  On  final  hearing,  upon  proofs  taken,  the  cir- 
cuit court  dismissed  the  bill,  and  the  complainant  appealed. 

Messrs.  Forrester  &  Felsenthal,  for  the  appellant : 
If  a  purchaser  has  sufficient  information  to  lead  him  to  a 
knowledge  of  a  fact,  he  is  deemed  in  law  to  be  cognizant  of 
the  fact,  and  possession  of  the  land  is  notice  to  the  pur- 
chaser of  the  possessor's  title.  McConnel  v.  Reid,  4  Scam. 
117;   Doyle  v.  Teas,  id.  625;  Morrison  v.  Kelly,  22  111.  625. 

Whatever  is  sufficient  to  put  a  person  on  inquiry  will  be 
notice  of  all  other  facts  that  such  inquiry  would  have  revealed. 
Cox  et  al.  v.  Milner,  23  111.  422.  See  further  as  to  what  is 
notice,  Shepardson  v.  Stevens,  71  111.  646 ;  Preston  v.  Wil- 
liams et  al.  81  id.  179 ;  Babcock  et  al.  v.  Lusk,  57  id.  329 ; 
Slattery  v.  Rafferty,  93  id.  281 ;  Ogden  et  al.  v.  Haven  et  al. 
24  id.  60. 

Mr.  Frank  J.  Crawford,  for  the  appellees : 

There  was  no  evidence  that  there  was  any  direct  commu- 
nication to  appellees  Beid,  Murdock  &  Fischer,  or  to  Mr. 
Freer,  that  Conrad  Eickenberg  and  Charles  Eickenberg  were 
one  and  the  same  person.     There  is  no  such  relation  between 
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the  names  Conrad  and  Charles  as  to  justify  the  use  of  one 
for  the  other.  They  are  of  different  derivation,  and  are  cer- 
tainly not  idem  sonans;  and  while  it  is  true,  as  a  matter  of 
law,  that  two  christian  names,  although  they  differ  in  sound, 
are  not  variant  where  they  are  of  the  same  derivation,  as, 
Piers  and  Peter,  Saunders  and  Alexander,  Jane  and  Joan, 
Jean  and  John ;  yet  if  the  names  are  of  different  derivation, 
or  "different  in  baptism,"  as,  Agnes  and  Ann,  Isabel  and 
Sibil,  James  and  Jacob,  they  are  variant.  Myers  v.  Fegally, 
39  Pa.  St.  431 ;   2  Eoll.  Abridgment,  135,  136. 

For  a  statement  of  the  law  of  constructive  notice,  see 
Jones  v.  Smith,  1  Hare's  Ch.  *55 ;  Sugden  on  Vendors,  (14th 
ed.)  chap.  24,  sec.  1;  Dey  v.  Dunham,  2  Johns.  Ch.  182; 
McMechan  v.  GriJJing,  3  Pick.  149 ;  Shirley  v.  Phillips  et  al. 
17  111.  471. 

Constructive  notice,  flowing  exclusively  from  matters  of 
record,  can  never  be  construed  to  be  more  extensive  or 
broader  than  the  facts  stated  in  the  record.  Gale  v.  Morris, 
29  N.  J.  Eq.  222 ;   Carbine  v.  Pringle,  90  111.  302. 

Purchasers  are  not  bound  to  look  beyond  the  judgment  or 
decree,  and  the  legal  effect  it  may  have  on  the  title  which  is 
the  subject  of  inquiry.  Dugan  et  al.  v.  Follett  et  al.  100  111. 
590.     See,  also,  Jenkins  v.  Rosenberg  et  al.  105  111.  157. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  time  (December  2,  1875,)  Eeid,  Murdock  &  Fischer 
made  a  loan  to  Conrad  Eickenberg  of  $4500,  and  took  from 
him  a  trust  deed  on  the  lot  19  in  controversy,  and  lot  20,  to 
secure  the  loan,  the  public  records  showed  a  perfect  title 
to  the  property  to  be  in  Conrad  Eickenberg.  Against  such 
apparent  title  appellant  claims  to  have  a  paramount  title, 
derived  under  a  judgment  against  Charles  Eickenberg,  ren- 
dered on  May  22,  1875.  Apparently  they  are  different  per- 
sons, and  a  judgment  against  Charles  Eickenberg  would  not 
affect  the  title  to  land  in  Conrad  Eickenberg.     But  the  evi- 
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dence  shows  that  Conrad  Eickenberg  was  sometimes  known 
and  called  by  the  name  of  Charles  Eickenberg,  and  that 
the  aforesaid  judgment  was  in  fact  rendered  against  Conrad 
Eickenberg  by  the  name  of  Charles  Eickenberg.  The  public 
records  do  not  show  this.  Our  law  protects  the  purchasers  of 
real  estate  in  their  purchases  of  the  same  as  the  title  appears 
of  record,  unless  there  be  notice  of  something  to  the  con- 
trary. In  order,  then,  to  affect  appellees'  title  derived  from 
Conrad  Eickenberg  by  a  prior  judgment  standing  against 
Charles  Eickenberg,  it  is  incumbent  on  appellant  to  make 
proof  that  at  the  time  Eeid,  Murdock  &  Fischer  took  their 
trust  deed  from  Conrad  Eickenberg  they  had  notice  that  such 
judgment  had  been  rendered  against  Conrad  Eickenberg  by 
the  name  of  Charles  Eickenberg.  As  before  said,  the  records 
show  nothing  of  this.  There  is  no  pretense  of  any  actual 
notice.  If  Eeid,  Murdock  &  Fischer  were  chargeable  with  any 
notice,  it  was  merely  constructive  notice, — such  notice,  only, 
as  the  law  would  imply  from  other  facts  and  circumstances. 
The  evidence  in  the  case  establishes  clearly  that  Eeid, 
Murdock  &  Fischer,  or  Mr.  Freer,  their  attorney,  had  no 
knowledge  or  information  whatever,  at  the  time  of  the  making 
of  the  loan  and  of  the  execution  of  the  trust  deed,  of  Eick- 
enberg ever  having  been  called  or  known  by  any  other  name 
than  Conrad  Eickenberg,  or  of  the  existence  of  the  Klickman 
judgment, — the  one  under  which  appellant  claims, — against 
Charles  Eickenberg,  or  of  its  being  claimed  that  the  judg- 
ment was  a  lien  on  the  property  of  Conrad  Eickenberg.  All 
that  we  find  in  the  entire  evidence  which  can  be  claimed  as 
showing  any  notice,  is  what  appeared  in  the  abstract  ex- 
amined by  Mr.  Freer  of  the  note  of  a  sale  of  lot  20, — one  of 
the  two  lots  embraced  in  the  trust  deed, — to  Eutter,  upon  a 
judgment  in  favor  of  the  Traders'  National  Bank,  which  had 
been  rendered  against  one  August  Klenke  and  Charles  Eick- 
enberg, and  it  is  the  only  question  in  the  case,  as  we  regard, 
whether  that  circumstance  constituted  notice  of  the  exist- 
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ence  of  the  Klickman    judgment   rendered  against  Conrad 
Eickenberg  by  the  name  of  Charles  Eickenberg. 

That  note  on  the  abstract  showed,  to  be  sure,  that  lot  20, 
one  of  the  two  lots  which  Eeid,  Murdock  &  Fischer  were 
about  to  take  a  trust  deed  of  from  Conrad  Eickenberg,  but 
not  the  lot  in  question,  had  been  sold  on  a  judgment  against 
August  Klenke  and  Charles  Eickenberg.  But  might  not  a 
purchaser  of  ordinary  prudence  say,  what  of  that  ?  and  dis- 
miss the  matter  without  further  thought.  He  would  see  that 
it  was  a  case  of  selling  one  man's  property  on  an  execution 
against  another  man,  and  that  it  would  not  affect  the  title  at 
all.  Charles  Eickenberg  and  Conrad  Eickenberg  were  appar- 
ently different  persons.  There  was  no  such  relation  between 
the  names  as  to  indicate  that  they  were  one  and  the  same 
person.  The  title  to  the  lots  was  in  Conrad  Eickenberg,  and 
his  title  could  not  be  affected  by  a  sale  of  one  of  them  under 
an  execution  against  Charles  Eickenberg.  We  think  an 
intending  purchaser  might  so  conclude,  and  act  in  entire 
good  faith,  without  inquiring  farther.  Had  the  judgment 
and  execution  been  against  August  Klenke  alone,  and  the 
sale  of  lot  20  been  under  such  execution,  it  would  seem  clear 
that  Keid,  Murdock  &  Fischer  would  not,  from  that  circum- 
stance, have  been  put  upon  any  inquiry  how  the  lot  came  to 
be  thus  sold.  The  judgment  and  execution  being  against 
Charles  Eickenberg,  as  well  as  Klenke,  would  seem  to  differ 
the  case  but  little.  There  would  be  the  essential  thing  that 
the  judgment  and  execution  were  not  against  the  same  per- 
son, apparently,  as  the  one  who  held  the  title.  From  this 
circumstance,  noted  in  the  abstract,  there  would  be  no  neces- 
sary inference  that  Conrad  Eickenberg  and  Charles  Eicken- 
berg were  one  and  the  same  person,  and  so  put  a  purchaser 
from  Conrad  Eickenberg  upon  an  examination  whether  there 
were  not  judgments  against  Charles  Eickenberg.  Other  pre- 
sumptions might  be  indulged,  as,  that  there  had  occurred 
a  mistake  in  selling  one  man's  land  on  an  execution  against 
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another  person,  or  that  there  had  been  some  misapprehen- 
sion about  the  name,  in  that  one  particular  case,  in  render- 
ing judgment  against  Conrad  Eickenberg  by  the  name  of 
Charles  Eickenberg.  But  in  McMechan  v.  Griffin,  3  Pick. 
154,  it  was  said,  with  reference  to  notice  of  an  unregistered 
deed:  "The  fact  of  notice  must  be  proved  by  indubitable 
evidence, — either  by  direct  evidence  of  the  fact,  or  by  prov- 
ing other  facts  from  which  it  may  be  clearly  inferred.  It  is 
not,  in  such  case,  sufficient  that  the  inference  is  probable, — 
it  must  be  necessary  and  unquestionable." 

Whether  there  may  not  be  a  greater  strength  of  proof  re- 
quired to  affect  a  purchaser  with  notice  of  an  unregistered 
deed  than  in  other  cases,  as  has  been  held,  we  will  not  stop 
to  consider.  In  Doyle  v.  Teas,  4  Scam.  250,  the  principle 
of  the  distinction  was  doubted.  Appellant's  counsel  remark 
upon  the  supposed  fact  that  Mr.  Freer,  the  attorney  of  Eeid, 
Murdock  &  Fischer,  caused  entry  of  the  satisfaction  of  the 
Traders'  bank  judgment  to  be  made  at  the  time  of  the  loan, 
as  evincing  knowledge  that  that  judgment  was  a  lien  on  lot 
20  ;  but  there  is  no  evidence  of  that  fact.  Mr.  Freer  testifies, 
explicitly,  that  he  had  no  knowledge  of  the  satisfaction  of 
that  judgment,  and  all  that  the  evidence  shows  on  the  sub- 
ject is,  that  Butter's  understanding  was,  the  judgment  was 
paid  from  the  proceeds  of  the  loan.  It  is  not  lot  20,  which 
was  sold  under  the  judgment  in  favor  of  the  Traders'  bank, 
that  is  involved  here,  but  lot  19,  sold  under  the  Klickman 
judgment,  and  it  is  this  Klickman  judgment  against  Charles 
Eickenberg  in  regard  to  which  it  is  necessary  to  make  proof 
of  notice.  All,  we  think,  that  can  be  said  as  to  the  sale  of 
lot  20,  one  of  the  two  lots  Eickenberg  had  title  to,  under  a 
judgment  and  execution  against  Charles  Eickenberg,  is,  that 
it  was  a  suspicious  circumstance,  which  might  have  led  a 
person  of  extreme  caution  to  inquire  and  find  out  how  it  had 
come  that  that  lot  had  been  sold  on  an  execution  against 
some  one  else.     But  suspicion  is  not  enough.     As  said  in 
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McConnel  v.  Reed,  4  Scam.  123,  "bare  suspicion  will  not 
raise  an  inference  of  fraudulent  intent."  The  point  of  inquiry 
here,  is,  whether  this  note  on  the  abstract  of  the  sale  of  lot 
20,  under  a  judgment  against  August  Klenke  and  Charles 
Eickenberg,  was  a  circumstance  sufficient  to  charge  Keid, 
Murdock  &  Fischer  with  notice  that  Conrad  Eickenberg  went 
by  the  name  of  Charles  Eickenberg  as  well  as  Conrad  Eicken- 
berg, and  to  impose  upon  them  the  duty  of  examination  as 
to  judgments  against  Charles  as  well  as  against  Conrad 
Eickenberg, — whether  it  was  a  circumstance  which  would 
have  led  a  man  of  ordinary  prudence  and  caution  to  make 
inquiry  in  regard  to  that  fact,  and  that  the  not  doing  so  was 
gross  negligence,  and  of  the  character  of  fraudulent  intent. 
In  a  discussion  of  this  subject  of  constructive  notice,  by  Vice 
Chancellor  Wigram,  in  Jones  v.  Smith,  1  Hare's  Ch.  55,  he 
thus  remarks  :  "If,  in  short,  there  is  not  actual  notice  that 
the  property  is  in  some  way  affected,  and  no  fraudulent  turn- 
ing away  from  a  knowledge  of  facts  which  the  res  gestae  would 
suggest  to  a  prudent  mind ;  if  mere  want  of  caution,  as  dis- 
tinguished from  fraudulent  and  willful  blindness,  is  all  that 
can  be  imputed  to  the  purchaser, — then  the  doctrine  of  con- 
structive notice  will  not  apply ;  then  the  purchaser  will,  in 
equity,  be  considered,  as  in  fact  he  is,  a  bona  fide  purchaser 
without  notice.  This  is  clearly  Sir  Edward  Sugden's  opinion, 
and,  with  that  sanction,  I  have  no  hesitation  in  saying  it  is 
mine  also."  In  Ware  v.  Lord  Egmont,  4  De  G.  M.  &  G.  473, 
the  Lord  Chancellor  Cranworth,  in  giving  judgment,  said : 
"The  question  upon  constructive  notice  is  not  whether  the 
purchaser  had  the  means  of  obtaining,  and  might,  by  pru- 
dent caution,  have  obtained,  the  knowledge  in  question,  but 
whether  the  not  obtaining  it  was  an  act  of  gross  or  culpa- 
ble negligence."  And  see  2  Sugden  on  Vendors  and  Pur- 
chasers, (14th  ed.)  571,  572 ;  Doyle  v.  Teas,  4  Scam.  202. 

But  further,  we  do  not  see  that  any  notice  with  respect  to 
lot  20  would  impose  upon  appellees  any  duty  toward  one 
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having  interest  only  in  lot  19.  As  regards  such  person,  all 
its  significance  would  appear  to  be  in  its  affording  a  pre- 
sumption that  therefrom  appellees  were  led  to  make  inquiry 
and  actual  ascertainment  of  the  fact  that  Eickenberg  was 
known  and  called  by  the  name  of  Charles,  as  well  as  by  the 
name  of  Conrad.  But  when  proof  positive  is  made,  as  it  was 
here,  that  appellees  were  not  led  to  make  such  inquiry,  and 
never  did  have  any  knowledge  whatever  of  Conrad  being 
known  or  called  by  the  name  of  Charles,  or  of  any  judgment 
ever  being  rendered  against  Conrad  by  the  name  of  Charles, 
it  destroys  the  presumption,  and  all  effect  of  the  notice  would 
seem  to  be  done-  away  with.  Charles  Eickenberg  apparently 
is  not  connected  of  record  with  the  title.  We  have  frequently 
decided  that  a  purchaser  is  not  chargeable  with  constructive 
notice  of  all  instruments  and  incumbrances  of  record,  but 
only  of  such  as  lie  in  the  apparent  chain  of  title,  or  may 
have  been  made  by  one  in  some  way  connected  with  the 
property  involved  in  interest,  and  that  brought  home  to  the 
notice  of  the  purchaser.  Manly  v.  Pettee,  38  111.  128;  Irish 
v.  Sharp,  89  id.  261 ;  Carbine  v.  Pringle,  90  id.  302. 
Finding  no  error  in  the  decree,  it  must  be  affirmed. 

Decree  affirmed. 


Chicago,  Pekin  and  Southwestern  Railroad  Company  et  al. 

v. 
The  Town  of  Marseilles. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Practice — motion  for  new  trial  before  a  judge  other  than  the  one 
who  tried  the  case.  After  the  entry  of  judgment  in  a  cause,  but  during  the 
trial  term,  the  unsuccessful  party  entered  his  motion  for  a  new  trial,  before 
a  judge  other  than  the  one  who  presided  at  the  trial  of  the  case.  No  appli- 
cation was  made  for  a  continuance  of  the  motion.  It  was  held,  the  judge 
before  whom  the  motion  for  a  new  trial  was  thus  pending,  although  he  had 
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not  presided  on  the  trial  of  the  cause,  had  rightful  authority  to  deny  the 
motion,  and  it  was  not  error  to  do  so. 

2.  In  such  case,  the  party  seeking  the  new  trial,  by  making  an  application 
for  a  continuance  of  his  motion,  supported  by  a  proper  affidavit  showing 
sufficient  cause,  might  have  had  the  motion  for  a  new  trial  postponed  to  some 
day  when  it  could  be  heard  by  the  judge  who  tried  the  case.  But  a  motion 
of  this  kind  ought  not  to  be  postponed  beyond  the  teial  term,  except  for 
good  cause  shown. 

3.  Bill  of  exceptions — by  whom  to  be  signed,  where  a  motion  for  a 
new  trial  has  been  overruled  by  a  judge  other  than  the  one  who  tried  the 
case.  Where  a  motion  for  a  new  trial  is  denied  by  a  judge  of  the  court 
other  than  the  one  who  presided  at  the  trial,  and  an  appeal  is  granted,  with 
leave  to  file  bond  and  bill  of  exceptions  within  thirty  days,  the  judge  who 
tried  the  cause  will  be  authorized  to  sign  the  bill  of  exceptions,  and  if  none 
is  tendered  to  him,  it  is  the  appellant's  own  fault  that  he  could  not  obtain 
the  judgment  of  the  Appellate  Court  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict. 

4.  The  proper  practice  would  seem  to  be,  where  two  judges  preside  at 
different  times  during  the  trial,  or  other  disposition  of  a  cause,  that  each 
should  give  a  bill  of  exceptions  concerning  the  matters  which  transpired 
before  him. 

5.  Same — when  necessary— presumption  in  favor  of  judgment.  In  the 
absence  of  a  bill  of  exceptions  showing  the  evidence  on  the  trial,  it  will  be 
presumed  that  a  motion  for  a  new  trial  was  properly  overruled,  and  an  affirm- 
ance of  the  judgment  by  the  Appellate  Court  is  proper. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
La  Salle  county;  the  Hon.  George  W.  Stipp,  Judge,  pre- 
siding. 

Messrs.  Leland  &  Gilbert,  for  the  appellants. 

Messrs.  Blanchard  &  Blanchard,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  that  a  trial  was  had  in  this 
cause  on  the  10th  day  of  November,  1881,  before  George  W. 
Stipp,  presiding  judge,  and  a  jury.  The  action  was  debt, 
upon  an  appeal  bond.  The  only  plea  upon  which  issue  was 
taken  was  non  est  factum.     The  trial  resulted  in  a  verdict 
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and  judgment  against  the  defendants,  —  appellants  here. 
Upon  the  return  of  the  verdict,  November  10,  (the  day  the 
trial  was  had,)  no  motion  was  entered  for  a  new  trial,  and 
the  court  rendered  judgment  on  the  verdict.  At  a  subsequent 
day  of  the  term  (December  10)  Judge  Stipp  was  absent  and 
Judge  McRoberts  was  presiding.  Counsel  for  defendants 
entered  a  motion  for  a  new  trial,  which  was  heard  and  over- 
ruled. An  appeal  was  taken  to  the  Appellate  Court,  and  the 
following  errors  assigned :  First,  the  court  below  erred  in 
overruling  the  motion  of  appellants  for  a  new  trial ;  and 
second,  the  court  below  erred  in  not  granting  a  new  trial  and 
in  not  setting  aside  the  judgment.  The  Appellate  Court 
affirmed  the  judgment  of  the  circuit  court,  and  to  secure  a 
reversal  of  that  judgment  this  appeal  was  taken. 

It  is  not  claimed  in  the  argument  that  any  substantial 
ground  existed  for  a  new  trial,  but  the  point,  and  only  point, 
relied  upon  to  reverse  the  judgment  is,  that  Judge  McRoberts 
had  no  authority  to  hear  and  pass  upon  a  motion  for  a  new 
trial  in  a  case  which  had  been  tried  before  Judge  Stipp, — 
or,  to  state  the  question  in  the  language  of  counsel  for  appel- 
lants, can  a  circuit  judge  properly  overrule  a  motion  for  a 
new  trial  of  a  cause  tried  before  another  circuit  judge.  Had 
appellants  entered  a  motion  for  a  continuance  of  the  motion 
for  a  new  trial,  and  supported  the  motion  by  a  proper  affi- 
davit showing  sufficient  cause,  it  might  have  been  the  duty 
of  the  then  presiding  judge  to  have  ordered  a  continuance  of 
the  motion  to  some  future  day  when  it  could  be  heard  by  the 
judge  who  tried  the  cause;  but  a  motion  of  this  character 
ought  not  to  be  postponed  beyond  the  term  at  which  the 
cause  is  tried,  unless  good  cause  is  shown.  Should  a  motion 
for  a  new  trial  be  made  on  the  last  day  of  the  term,  for  mere 
delay,  where  a  term  of  court  had  been  held  by  two  judges, 
as  here,  it  would  be  manifestly  unjust  to  order  a  postpone- 
ment of  the  hearing  of  the  motion  to  a  subsequent  term  of 
court ;  and  yet  such  might  be  the  result  in  many  cases,  if  a 
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continuance  of  the  motion  could  be  granted  without  cause 
being  shown  by  proper  affidavit. 

It  is  said  appellants  have  been  denied  the  right  to  have 
the  court  review  the  evidence  and  determine  whether  it  sus- 
tained the  verdict.  If  such  is  the  case,  they  alone  are  to 
blame.  Had  they  entered  the  motion  for  a  new  trial  when 
the  verdict  was  rendered,  the  judge  who  tried  the  cause  could 
then  have  decided  the  motion  for  a  new  trial,  or  had  they 
entered  a  motion  for  a  continuance  of  the  motion,  and  sup- 
ported it  by  proper  affidavit,  as  stated  before,  the  same  result 
might  have  been  reached.  If,  then,  appellants  have  been 
denied  a  right  conferred  by  law,  they  alone  are  to  blame,  and 
courts  are  not  organized  to  relieve  parties  of  their  own  negli- 
gent acts. 

It  is  also  contended  that  appellants  have  been  denied  the 
right  to  have  the  Appellate  Court,  on  appeal,  determine 
whether  the  verdict  is  sustained  by  the  evidence.  This  is 
a  clear  misapprehension  of  the  true  situation  of  the  case. 
When  the  motion  for  a  new  trial  was  overruled,  appellants 
prayed  an  appeal,  and  obtained  an  order  for  leave  to  file  bond 
and  bill  of  exceptions  in  thirty  days.  Under  this  order,  had 
they  prepared  a  bill  of  exceptions  containing  all  the  evidence 
introduced  on  the  trial,  the  judge  who  tried  the  case  was 
authorized  to  sign  the  bill  of  exceptions ;  but  he  was  never 
requested  to  sign  a  bill  of  exceptions.  It  was,  therefore,  not 
the  fault  of  the  judge  who  tried  the  case,  or  the  judge  who 
overruled  the  motion  for  a  new  trial,  that  appellants  did  not 
obtain  the  judgment  of  the  Appellate  Court  on  the  question 
whether  the  verdict  was  sustained  by  the  evidence.  No  reason 
is  perceived  which  would  prevent  Judge  Stipp  from  signing  a 
bill  of  exceptions  which  would  show  every  step  taken  in  the 
case  before  him,  and  Judge  McKoberts  could  also  sign  a  bill 
of  exceptions  showing  all  the  proceedings  in  the  case  before 
him.  Indeed,  this  would  seem  to  be  the  proper  practice 
where  two  judges  preside  at  different  times  during  the  trial 


1883.]        Barnes  v.  Brookman  et  at.  317 

Syllabus. 

or  disposition  of  a  cause.  As  the  case  was,  however,  pre- 
sented to  the  Appellate  Court,  this  court  could  not  have  done 
otherwise  than  affirm  the  judgment. 

While  it  is  true  one  judge  presided  at  the  trial  and  another 
passed  on  the  motion  for  a  new  trial,  the  court  was  all  the 
time  one  and  the  same  court.  It  had  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties,  and,  in  the  absence  of  a  bill 
of  exceptions  containing  the  evidence  heard  on  the  trial,  the 
presumption  is  that  the  motion  for  a  new  trial  was  properly 
overruled.  But  whether  the  motion  was  properly  overruled 
or  not  does  not  affect  the  decision  of  the  question  presented 
by  this  record.  If  Judge  McRoberts  had  the  power  to  pass 
upon  the  motion,  appellants  have  no  standing  here.  It  was 
purely  a  question  of  power.  McRoberts  was  one  of  the  three 
circuit  judges  of  the  circuit  in  which  the  cause  was  tried,  and 
in  the  discharge  of  his  duties  as  circuit  judge  he  possessed 
the  same  and  all  the  judicial  powers  which  were  possessed 
by  the  judge  who  presided  when  the  cause  was  tried. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Noah  Barnes 

v. 

John  R.  Brookman  et  al. 

Filed  at  Ottawa  May  10,  1883—Rehearing  denied  September  Term,  1883. 

1.  Pleading  over — waiver  of  demurrer.  By  pleading  over  a  defendant 
waives  his  demurrer  to  the  declaration,  and  can  not  thereafter  assign  error 
on  any  ruling  in  regard  to  it. 

2.  Amendments  and  jeofails— defective  pleading  cured  after  judg- 
ment. If  no  motion  is  made  in  arrest  of  judgment,  section  6  of  the  Statute 
of  Amendments  prevents  a  reversal  "for  any  mispleading,  insufficient  plead- 
ing," etc.  The  rule  is,  a  verdict  will  aid  a  defective  statement  of  title,  but 
will  never  assist  a  statement  of  a  defective  title  or  cause  of  action. 
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3.  Bond — good  as  a  common  law  obligation,  though  not  in  compliance 
with  the  statute.  An  obligation  entered  into  voluntarily,  and  for  a  sufficient 
consideration,  unless  it  contravenes  the  policy  of  the  law,  or  is  repugnant  to 
some  provision  of  the  statute,  is  valid  at  common  law,  notwithstanding  the 
attempt  may  have  been  to  execute  it  pursuant  to  a  statute  with  the  terms  of 
which  it  does  not  strictly  comply. 

4.  Injunction  bond — of  its  conditions.  It  has  been  held,  in  case  of 
enjoining  the  collection  of  a  promissory  note,  the  statute  prescribes  no  rule 
in  regard  to  the  conditions  to  be  inserted  in  the  bond,  and  that  the  chancellor 
or  master  may,  hence,  in  the  exercise  of  a  reasonable  discretion,  require  the 
complainant  to  give  security  for  the  payment  of  the  debt,  in  case  he  fails  to 
maintain  his  suit. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt,  in  the  Superior  Court  of 
Cook  county,  by  appellees,  for  the  use  of  William  C.  Minard, 
against  appellant  and  Abraham  Moses,  on  a  bond,  of  which 
the  following  is  a  copy : 

"Know  all  men  by  these  presents,  that  we,  Abraham  Moses 
and  Noah  Barnes,  of  the  county  of  Cook,  and  State  of  Illi- 
nois, are  held  and  firmly  bound  unto  John  B.  Brookman  and 
T.  M.  Bradley,  of  the  same  county  and  State  aforesaid,  in 
the  sum  of  $1200,  to  be  paid  to  the  said  John  B.  Brookman 
and  T.  M.  Bradley,  their  executors,  administrators  or  assigns, 
for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves jointly  and  severally,  and  our  respective  heirs,  execu- 
tors and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  this  4th  day  of  May,  A.  D.  1872. 

"Whereas,  the  above  bounden  Abraham  Moses  has  filed 
his  bill  of  complaint  in  the  Superior  Court  of  Cook  county, 
and  State  of  Blinois,  against  the  above  named  John  B. 
Brookman  and  T.  M.  Bradley,  praying,  among  other  things, 
for  an  injunction  to  restrain  said  T.  M.  Bradley  from  taking 
any  further  steps  towards  the  enforcement  of  a  judgment 
entered  against  Abraham  Moses  by  said  John  B.  Brookman, 
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in  the  Superior  Court  of  Cook  county,  December  21,  1871, 
or  from  levying  on  any  of  said  Moses'  property,  or  intermed- 
dling with  the  same,  under  any  execution  issued  under  said 
judgment,  and  to  restrain  said  Brookman  from  disposing  of 
three  other  promissory  notes  given  by  Abraham  Moses  and 
Martha  Moses  to  John  K.  Brookman;  and  whereas,  said 
court  has  allowed  an  injunction  for  that  purpose,  according 
to  the  prayer  of  said  bill,  upon  the  said  Abraham  Moses  giv- 
ing bond  and  security  as  provided  by  law : 

"Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above  bounden  Abraham  Moses  and  Noah 
Barnes,  their  executors  or  administrators,  or  any  of  them, 
shall  and  do  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
said  John  K.  Brookman  and  T.  M.  Bradley,  their  heirs,  execu- 
tors, administrators  or  assigns,  the  sum  of  $1200,  and  also 
all  such  costs  and  damages  as  shall  be  awarded  against  the 
said  complainants  in  case  the  said  injunction  shall  be  dis- 
solved, then  the  above  obligation  to  be  void ;  otherwise  to  be 
and  remain  in  full  force  and  effect. 

(Signed)  A.  Moses,  [Seal.] 

Noah  Barnes.      [Seal.]  " 

The  bond  was  executed  to  obtain  a  writ  of  injunction,  which 
was  thereupon  issued,  enjoining  and  restraining  said  John  B. 
Brookman  and  Timothy  M.  Bradley  from  taking  any  further 
steps  toward  the  collection  and  enforcement  of  a  certain  judg- 
ment note  upon  which  judgment  was  entered  in  the  Superior 
Court  of  Cook  county,  December  21,  1871,  in  favor  of  John  K. 
Brookman,  against  Abraham  Moses,  in  the  sum  of  $557.57, 
etc.,  and  enjoining  and  restraining  John  K.  Brookman  from 
entering  up  judgment  against  Martha  Moses  on  a  certain 
judgment  note  for  $500,  upon  which  judgment  had  already 
been  entered  up  against  Abraham  Moses,  as  aforesaid,  or 
from  transferring  said  judgment,  and  from  transferring, 
assigning  or  selling,  or  entering  up  judgment  on  three  prom- 
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issory  notes,  for  $500  each,  given  by  Abraham  Moses  and 
Martha  Moses,  and  held  by  said  John  K.  Brookman,  etc. 

The  injunction  was  dissolved,  but  no  damages  were  awarded 
by  the  court.  The  order  of  dissolution  is  as  follows,  omitting 
the  caption:  "This  day  come  the  complainants  hereto,  by 
*  *  *  their  solicitors,  and  the  defendants,  by  *  *  * 
their  solicitors,  also  come.  And  thereupon  the  said  defend- 
ant submits  his  motion  herein  to  dissolve  the  injunction 
heretofore  granted  in  this  cause,  and  the.  court  now  here, 
after  hearing  affidavits  read  in  support  of  the  same,  and  in 
the  opposition  thereto,  and  being  fully  advised  in  the  prem- 
ises, sustains  said  motion,  and  it  is  ordered  by  the  court  that 
the  said  injunction  be  and  the  same  is  hereby  dissolved." 

The  defence  of  accord  and  satisfaction  was  interposed,  but 
inasmuch  as  no  question  arising  thereon  is  discussed  in  the 
opinion,  it  is  unnecessary  to  set  out  the  evidence  arising 
thereon. 

The  cause  was  submitted  to  and  tried  by  the  court  without 
the  intervention  of  a  jury,  by  agreement  of  parties.  The 
court  rendered  judgment  for  plaintiffs  for  $1200  debt,  and 
$1200  damages,  and  costs  of  suit.  On  appeal  from  this 
judgment  to  the  Appellate  Court  for  the  First  District  it  was 
affirmed.     This  appeal  is  from  that  judgment. 

Mr.  George  H.  Leonard,  for  the  appellant. 

Mr.  Charles  H.  Crawford,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  only  question  sought  to  be  raised  upon  this  record 
relates  to  the  amount  of  damages  embraced  by  the  judgment 
of  the  Superior  Court.  That  some  amount  was  recoverable 
is  not  questioned ;  it  is  simply  controverted  that  the  amount 
could  be,  under  the  evidence,  equal  to  the  full  penalty  of  the 
bond.     By  pleading  over  the  defendants  waived  their  demur- 
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rer,  and  could  not  thereafter  assign  error  on  any  ruling  in 
regard  to  it.  [American  Express  Co.  v.  Plnckney,  29  111.  392 ; 
Walker  et  al.  v.  Welch  et  al.  14  id.  277.)  No  motion  in  arrest 
of  judgment  was  made,  and  the  statute  (Bev.  Stat.  1874, 
sec.  6,  chap.  7,  title,  "Amendments  and  Jeofails,")  prevents 
a  reversal  "for  any  mispleading,  insufficient  pleading,"  etc. 
No  objection  was  taken  to  the  admission  of  evidence,  nor  was 
any  motion  made  to  exclude  evidence  after  it  was  admitted. 
No  proposition  of  law  was  submitted  to  and  passed  upon  by 
the  court,  and  it  is  not  shown  that  any  question  of  law  was 
distinctly  presented  to  the  court  by  the  motion  for  a  new 
trial,  which  was  passed  upon  by  the  court  in  overruling  that 
motion.  The  question,  therefore,  upon  which  we  are  asked 
to  pass  is  purely  one  of  fact. 

But  the  finding  of  the  Appellate  Court  is  conclusive  on  all 
such  questions,  and  it  is  of  no  moment  how  great  or  how 
slight  may  be  the  evidence  the  one  way  or  the  other,  pro- 
vided only  the  question  is  purely  one  of  fact,  to  be  determined 
from  the  preponderance  of  the  evidence.  Edgerlon  v.  Weaver 
et  al.  105  111.  43. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Subsequently,  on  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  A  petition  praying  for  a  rehearing  in  this 
case  is  presented  to  us,  based  upon  the  assumed  ground  that 
we  have,  in  the  opinion  heretofore  filed,  misapprehended  ap- 
pellant's position,  and  it  is  therein  said :  "Appellee  concedes 
that  if  appellant  was  entitled  to  recover  anything,  he  should 
have  obtained  judgment  for  the  full  amount  of  the  penalty 
of  the  bond. "  This,  then,  presents  only  the  question  whether 
the  bond  is  void  upon  its  face ;  for  if  it  is  valid,  there  can, 
of  course,  be  some  recovery  under  it. 

21—107  III. 
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We  have  several  times  held  that  an  obligation  entered 
into  voluntarily,  and  for  a  sufficient  consideration,  unless  it 
contravenes  the  policy  of  the  law,  or  is  repugnant  to  some  pro- 
vision of  the  statute,  is  valid  at  common  law,  notwithstand- 
ing the  attempt  may  have  been  to  execute  it  pursuant  to  a 
statute  with  the  terms  of  which  it  does  not  strictly  comply. 
Pritchett  v.  The  People,  1  Gilm.  525 ;  Foamier  v.  Faggott,  3 
Scam.  347 ;  Ballingall  v.  Carpenter,  4  id.  306 ;  Todd  v.  Cow- 
ell,  14  111.  72.  This  bond  was  voluntarily  entered  into.  It 
was  entered  into  upon  consideration  of  the  issuing  of  a  writ 
of  injunction,  which  is,  beyond  all  question,  a  sufficient  con- 
sideration ;  and  it  is  not  pointed  out  in  argument,  and  we 
are  unable  to  perceive  of  our  own  motion,  wherein  it  con- 
travenes the  policy  of  the  law,  or  is  repugnant  to  any  statu- 
tory provisions.  Indeed,  we  have  held,  in  case  of  enjoining 
the  collection  of  a  promissory  note,  the  statute  prescribes  no 
rule  in  regard  to  the  conditions  to  be  inserted  in  the  bond, 
and  that  the  chancellor  or  master  may,  hence,  in  the  exer- 
cise of  a  reasonable  discretion,  require  the  complainant  to 
give  security  for  the  payment  of  the  debt,  in  case  he  fails  to 
maintain  his  suit.     Billings  v.  Sprague,  49  111.  509. 

Whether  this  bond  is  to  be  regarded  as  penal  or  absolute, 
we  are,  both  by  the  concession  of  appellant  and  the  fact  that 
as  the  record  comes  before  us  we  can  consider  such  questions 
only  as  may  be  entertained  on  error,  relieved  from  inquiring 
into.  At  most,  here,  there  was  but  a  defective  statement  of 
the  plaintiff's  cause  of  action,  and  the  rule  is,  a  verdict  will  aid 
a  defective  statement  of  title,  but  will  never  assist  a  statement 
of  a  defective  title  or  cause  of  action.  1  Chitty's  Pleading, 
(14th  Am.  ed.)  680,  *681 ;  2  Tidd's  Practice,  (3d  Am.  ed.) 
918,  *919. 

The  rehearing  is  denied. 
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I 

Patrick  J.  Sexton 

v. 

The  City  of  Chicago. 

Filed  at  Ottawa  June  16,  1883— Rehearing  denied  September  Term,  1883. 

1.  Peactice — trial  by  the  court — degree  of  evidence  required,  to  sup- 
port a  proposition  of  law.  In  the  case  of  a  trial  by  the  court  without  a  jury, 
if  there  is  evidence  in  the  record  tending  to  establish  the  hypothetical  case 
made  by  a  proposition  of  law  based  thereon,  the  court  should  give  the  same, 
if  otherwise  unobjectionable.  It  is  not  necessary  there  should  be  a  prepon- 
derance of  evidence  to  warrant  the  making  of  such  proposition. 

2.  Building  conteact — reference  to  plans  and  specifications — how 
far  controlling  the  rights  of  the  parties.  A  city  had,  prior  to  letting  con- 
tracts for  furnishing  materials  and  doing  work  on  a  proposed  city  hall, 
through  its  architect  and  draughtsman,  prepared  a  general  plan  of  the  build- 
ing, consisting  of  numerous  drawings  and  specifications,  showing,  in  dis- 
tinct views  or  subordinate  plans,  the  different  parts  of  the  building,  and  the 
different  kinds  of  work  and  material  required,  and  the  manner  in  which  the 
same  was  to  be  done,  and  also,  with  a  view  of  facilitating  bidding  on  the  dif- 
ferent parts  of  the  work,  and  for  the  purpose  of  furnishing  each  contractor 
after  the  work  was  let  with  a  distinct  plan  relating  mainly  to  his  own  work, 
caused  a  number  of  copies  or  duplicates  of  the  subordinate  plans  of  the  work 
to  be  prepared,  some  of  them  showing  the  stone  work,  and  others  the  iron 
work,  and  so  on,  and  advertised  for  bids  for  the  several  parts  of  the  work. 
From  the  copies  or  duplicates  shown  him  on  file,  a  contractor  bid  on  the  iron 
work,  which  bid  was  accepted,  and  a  formal  contract  was  entered  into  between 
him  and  the  city,  in  which  the  city  reserved  the  right  to  forfeit  the  contract, 
or  any  part  of  it,  for  any  breach  or  default  on  the  part  of  the  contractor  in 
its  performance,  and  furnished  him  the  same  plans  and  specifications  to  be 
used  by  him  in  doing  the  work:  Held,  in  an  action  by  the  contractor  to 
recover  upon  a  quantum  meruit,  that  the  reference  in  the  contract  to  the 
plans  and  specifications  was  to  be  understood  as  meaning  those  upon  which 
the  plaintiff  made  his  estimate  and  which  were  so  furnished  to  him,  and  that 
the  city  had  no  right  to  declare  his  contract  forfeited  for  his  refusal  to  do 
work  not  shown  on  such  plans  and  specifications,  or  furnish  materials  differ- 
ent from  those  therein  shown,  although  the  architect  of  the  city  may  have 
omitted  to  copy  therein  some  changes  made  in  the  originals,  and  that  the 
plaintiff  was  entitled  to  recover. 

3.  If  there  are  differences  in  the  several  sets  of  plans  furnished  by  the 
owner  as  a  guide  for  the  estimates  of  work  proposed  to  be  let,  and  a  bidder 
uses  the  set  furnished  him  by  the  agents  of  the  owner  for  making  his  esti- 
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mates  and  bid,  and  a  difference  between  him  and  the  owner  arises  as  to  the 
amount  and  quality  of  the  work  let,  he  having  made  his  bid  on  the  plans 
submitted  to  him,  which  was  accepted,  and  was  made  the  basis  of  the  con- 
tract, the  words  "plans,"  "diagrams"  and  "drawings"  in  the  contract  entered 
into  upon  such  bid  will  be  held  to  refer  to  the  plans,  etc.,  so  furnished  to 
him  by  the  owner,  and  if  such  plans,  etc.,  differ  from  the  originals,  it  will  be 
the  fault  of  the  owner  or  his  agent,  and  advantage  of  such  difference  can 
not  be  taken,  to  the  prejudice  of  the  contractor. 

4.  Same — deficiency  in  specifications — how  far  it  will  exonerate  the  con- 
tractor from  doing  certain  portions  of  the  work.  Where  a  contract  to  fur- 
nish the  materials  for  the  iron  work  of  a  building,  and  do  the  work  necessary, 
refers  to  plans  and  specifications  which  show  only  openings  for  sky-lights, 
giving  no  sizes,  weights  or  data  to  guide  in  their  construction,  so  that  the 
contractor  can  not  make  them  without  additional  plans  and  specifications, 
the  construction  of  such  sky-lights  can  not  be  held  to  have  been  included  in 
the  letting  and-  contract,  and  the  contractor  may  well  refuse  to  make  the 
same. 

5.  Action — right  to  recover  on  quantum  meruit.  In  such  case,  whether 
the  party  letting  the  work  is  estopped  from  denying  the  correctness  of  the 
plans  so  furnished,  and  therefore  had  no  right  to  declare  a  forfeiture  of  the 
contract,  or  whether,  by  reason  of  the  mutual  mistake  caused  by  the  negli- 
gence in  not  furnishing  correct  copies  of  the  plans,  etc.,  no  contract  was 
created,  is  unimportant  to  decide,  as  in  either  case  the  contractor  is  entitled 
to  recover  on  a  quantum  meruit  for  the  materials  furnished  and  his  labor. 
The  contractor  has  a  right  to  acquiesce  in  the  forfeiture  and  recover  the 
value  of  his  services  and  materials. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Leonard  Swett,  and  Mr.  John  N.  Jewett,  for  the 
appellant : 

The  reference  in  the  contract  to  "the  plans,  diagrams  and 
specifications"  made  and  prepared  for  the  work,  refers  to 
those  furnished  the  plaintiff,  and  upon  which  he  made  his 
bid.  He  had  a  right  to  take  them  as  duplicates  of  those 
on  file. 

Upon  a  breach  by  one  of  the  parties  to  a  special  contract, 
the  opposite  party  may  recover  for  labor  performed  under  it 
upon  a  quantum  meruit.    Huntly  v.  Butts,  1  Scam.  410;  Her- 
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rington  v.  Hubbard,  id.  569  ;  Read  et  al.  v.  Phillips  et  al.  4 
id.  42  ;  Bannister  v.  Bead,  1  Gilm.  98  ;  Selbij  v.  Hutchinson, 
4  id.  319  ;  Webster  v.  Enfield,  5  id.  299  ;  Wilson  v.  Bauman 
et  al.  80  111.  494 ;  £c/i/ZZo  v.  McEwen,  90  id.  79. 

The  city  having  furnished  to  Sexton  a  tracing  from  the 
original  plan  in  the  office,  showing  the  dimensions  and  weight 
of  the  iron  rafters,  as  a  plan  for  him  to  bid  upon,  and  after- 
wards having  given  him  said  tracing  as  a  plan  to  do  the 
work  by,  if  Sexton  relied  upon  it  as  a  true  copy  of  the  orig- 
inal plan,  and  did  not  know  to  the  contrary  until  he  had 
completed  all  the  work  he  did,  the  city  is  estopped  from 
proving  that  the  original  plan  on  file  in  the  office  is  different 
from  the  tracing  furnished  Sexton  to  bid  on  and  do  the  work 
by.  2  Smith's  Leading  Cases,  711 ;  Pickard  v.  Sears,  6  A. 
&  E.  475;  Hicks  et  al.  v.  Crams  et  al.  17  Vt.  455;  Howes 
v.  Spicer,  23  id.  509 ;  Davis  v.  Bradley,  24  id.  54 ;  Roe  v. 
Jerome,  IS  Conn.  138;  Bushnell  v.  Church,  15  id.  419. 

Mr.  Francis  Adams,  and  Mr.  F.  S.  Winston,  Jr.,  for  the 
appellee : 

It  is  the  original  plan,  and  not  a  tracing,  to  which  the 
contract  refers,  and  which  must  be  consulted  in  every  case  of 
difference  or  dispute  between  the  parties.  Such  a  copy  is 
not  the  original,  and  can  not  even  be  used  as  evidence  when 
the  original  can  be  produced.  King  et  al.  v.  Worthington 
etal.  73  111.  161;  Nodiny.  Murray,  3  Campb.  22S  ;  Chapiny. 
Siger,  4  McLean,  378;  Marsh  v.  Hand,  35  Md.  123;  Merritt 
v.  Wright,  19  La.  Ann.  91;  Foot  v.  Bentley,  44  N.  Y.  166; 
Goodrich  v.  Weston,  102  Mass.  362. 

The  city  is  not  estopped  to  deny  the  correctness  of  the 
tracing,  for  there  is  no  element  of  willfulness  or  fraud  shown, 
which  is  necessary  before  an  estoppel  arises.  Davidson  v. 
Young,  38  111.  152;  People  v.  Brown  et  al.  67  id.  435;  Tyler 
v.  Bailey,  71  id.  34. 
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Upon  the  point  that  appellant,  if  misled  by  the  tracing, 
was  so  misled  by  his  own  negligence  in  not  examining  the 
original  plan,  he  having  had  an  opportunity  so  to  do,  and 
that  in  such  case  there  is  no  estoppel,  see  Strong  v.  Living-, 
stone,  8  Bradw.  436 ;  Swannell  v.  Watson,  71  111.  456 ;  Mead 
v.  Munson,  60  id.  49. 


Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  indebitatus  assumpsit,  brought  by 
Patrick  J.  Sexton,  the  appellant,  in  the  Superior  Court  of 
Cook  county,  against  the  city  of  Chicago,  the  appellee,  to 
recover  a  balance  claimed  to  be  due  for  work  done  and  mate- 
rials furnished  by  him,  and  used  and  appropriated  by  the 
city  in  the  construction  of  the  iron  work  for  the  new  city  hall. 
To  the  declaration  the  city  filed  the  plea  of  non  assumpsit, 
and  the  cause,  by  agreement  of  parties,  was  submitted  to 
the  court  without  the  intervention  of  a  jury,  resulting  in  a 
finding  and  judgment  for  the  defendant.  On  appeal  to  the 
Appellate  Court  for  the  First  District  the  judgment  of  the 
Superior  Court  was  affirmed,  and  Sexton  thereupon  appealed 
to  this  court. 

Notwithstanding  the  voluminous  record  before  us,  the  real 
controversy  in  the  case  is  confined  to  very  narrow  limits. 
As  claimed  by  appellee,  we  have  nothing  to  do  with  the  con- 
troverted questions  of  fact  raised  by  the  pleadings  or  evidence 
in  the  case.  They  have  all  been  settled  adversely  to  the 
appellant,  and  we  have  no  power  or  disposition  to  review 
them.  While  this  is  so,  it  is  nevertheless  the  duty  of  this 
court  to  examine  the  evidence  bearing  upon  the  issues  of  fact 
thus  determined,  to  see  what  principles  of  law  were  involved 
in  the  controversy,  and  whether  they  were  properly  applied 
by  the  trial  court. 

On  the  trial  of  this  cause  the  court  refused  to  hold  cer- 
tain propositions  of  law,  which  we  think  were  appropriate  to 
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the  facts  in  the  case,  and  that  in  doing  so  there  was  error, 
for  which  the  Appellate  Court  should  have  reversed  the  judg- 
ment.    The  refused  propositions  are  as  follows : 

"6.  If,  in  consequence  of  differences  hetween  the  several 
sets  of  plans  furnished  by  the  city  as  a  guide  for  estimates 
of  the  work  then  proposed  to  be  let,  and  in  consequence  of 
the  use  by  Sexton  of  one  set  of  such  plans  so  furnished  to 
him  for  making  his  estimates,  differences  naturally  arose 
between  Sexton  and  the  city  as  to  the  amount  of  work  then 
to  be  let,  and  Sexton's  bid,  made  upon  the  plans  submitted 
to  him,  was  accepted  by  the  city,  and  was  made  the  founda- 
tion of  the  contract  between  the  city  and  Sexton,  which  has 
been  offered  in  evidence,  then  the  words  'plans,'  'diagrams' 
and  'drawings,'  mentioned  in  the  contract,  should,  as  be- 
tween Sexton  and  the  city,  be  held  to  refer  to  the  plans,  etc., 
furnished  by  the  city,  upon  which  Sexton  based  his  estimates 
and  his  bid,  the  differences  in  the  sets  of  plans  were  the  fault 
of  the  city  or  its  officials,  and  the  city  can  not  take  advan- 
tage of  its  own  wrong,  to  the  prejudice  of  Sexton. 

"7.  If  the  differences  of  understanding  as  to  the  amount 
of  work  to  be  done  resulted  from  the  cause  and  in  the  manner 
suggested  in  the  last  preceding  proposition,  then  either  the 
contract  must  be  construed  in  accordance  with  the  plans,  etc., 
furnished  to  Sexton,  and  upon  which  he  based  his  bid,  or 
there  was,  as  a  matter  of  law,  no  contract  between  Sexton 
and  the  city,  notwithstanding  the  signing  of  the  paper  pur- 
porting to  be  such  contract ;  and  in  the  latter  case  Sexton  is 
entitled,  in  the  present  action,  to  recover  the  fair  value  of  the 
work  done  and  materials  furnished  by  him,  and  which  have 
been  accepted  by  the  city,  upon  the  basis  of  a  quantum 
meruit. " 

In  order  to  fully  understand  these  propositions  and  their 
legal  relation  to  the  case  in  hand,  it  will  be  necessary  to 
examine  to  some  extent  the  evidence,  bearing  in  mind  the 
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chief  object  in  adverting  to  the  testimony  at  all  is  to  ascertain 
whether  there  is  evidence  in  the  record  tending  to  establish 
the  hypothetical  case  made  by  the  propositions.  We  say 
"tending  to  establish,"  for,  as  is  well  understood,  it  is  not 
necessary  there  should  be  a  preponderance  of  evidence  to 
warrant  the  giving  of  such  propositions,  if  otherwise  unob- 
jectionable. Our  consideration  of  the  evidence  then  being 
for  the  purposes  stated,  it  will  only  be  necessary  to  refer  to 
such  parts  of  it  as,  in  our  judgment,  tend,  to  establish  the 
hypothesis  in  question. 

It  appears  from  the  record  that  prior  to  the  30th  of 
March,  1878,  the  city  of  Chicago,  with  the  view  of  build- 
ing a  new  city  hall,  had,  by  its  architect  and  the  draughts- 
men under  him,  prepared  a  general  plan  of  the  building, 
which  consisted  of  numerous  drawings  and  specifications, 
showing,  in  distinct  views  or  subordinate  plans,  the  different 
parts  of  the  building,  and  the  different  kinds  of  work  and 
material  required  in  its  construction,  and  the  manner  in 
which  the  same  was  to  be  done.  These  distinct  views  or  sub- 
plans  were  also  divided  into  sections,  which  were  numbered 
in  numerical  order.  The  city  had,  also,  prior  to  the  date  last 
above  mentioned,  with  the  view  of  facilitating  bidding  on  the 
different  parts  of  the  work,  and,  as  we  understand  it,  for  the 
purpose  of  furnishing  each  contractor  after  the  work  was  let 
with  a  distinct  plan  relating  mainly  to  his  own  work,  caused 
a  number  of  partial  copies  or  duplicates  of  these  subordinate 
plans  of  the  work  to  be  prepared,  some  of  them  showing  the 
stone  work,  others  the  iron  work,  and  so  on,  and  also  so  much 
of  the  general  plan  as  was  necessary  to  show  the  relation  of 
the  specific  work  to  it,  and  that  they,  together  with  the  gen- 
eral or  original  plan,  were  on  file  in  the  office  of  the  depart- 
ment of  public  works  belonging  to  the  city,  prior  to  and  at 
the  time  the  city  advertised  for  the  letting  of  the  work  in  con- 
troversy. On  the  day  last  mentioned,  to-wit,  on  the  30th  of 
March,  1878,  the  city  advertised  for  bids  on  the  stone,  brick 
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and  iron  work  of  the  building.  The  appellant,  being  a  con- 
tractor by  profession,  and  desirous  of  bidding  on  the  iron 
work,  applied  at  the  proper  office  of  the  city  and  was  fur- 
nished by  the  party  then  in  charge  of  the  office  with  one  of 
the  above  mentioned  duplicate  plans  of  the  iron  work,  for  the 
express  purpose  of  enabling  him  to  make  his  estimates  with 
a  view  of  bidding  on  the  work.  Having  made  his  estimates 
from  the  plan  thus  furnished  him  by  the  city,  on  the  8th  of 
the  following  month  he  made  a  formal  bid,  by  which  he 
offered  to  furnish  the  materials  and  do  the  ironwork,  accord- 
ing to  plans  and  specifications,  for  the  sum  of  $105,302.69, 
which  was  accepted  by  the  city,  and,  on  the  17th  of  the  same 
month,  a  formal  contract  to  that  effect  was  drawn  up  and 
mutually  executed  by  the  parties,  in  which  the  city  reserved 
the  right  to  forfeit  the  contract,  or  any  part  of  it,  for  any 
breach  or  default  on  the  part  of  appellant  in  its  performance. 
On  thus  letting  the  iron  work  to  appellant,  the  city,  in  con- 
formity with  the  general  custom  to  that  effect,  furnished  him 
with  the  same  plan  and  specifications  of  the  work  which  had 
been  previously  given  to  him  to  make  his  estimates  by,  to  be 
used  by  him  in  doing  the  work  under  the  contract.  Under 
these  circumstances  he  commenced  and  proceeded  with  the 
work  to  the  entire  satisfaction  of  the  city,  so  far  as  the  record 
shows,  until  he  came  to  construct  the  roof,  when  the  city,  on 
the  22d  of  December,  18S0,  declared  his  contract  forfeited, 
on  two  grounds :  First,  because  appellant  refused  to  furnish 
"T"  iron  rafters  for  the  roof  weighing  from  ten  and  one- 
fourth  to  thirteen  and  one-half  pounds  per  lineal  foot ;  and 
second,  because  he  declined  to  furnish  the  materials  and 
construct  the  superstructure  of  the  sky-lights.  The  appel- 
lant then  and  now  insists  that  a  proper  construction  of  his 
contract  with  the  city  did  not  and  does  not  require  him  to 
comply  with  either  of  these  demands,  which  were  made  the 
occasion  of  declaring  a  forfeiture  of  it. 
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The  plans  and  specifications  under  which  the  work  was 
let,  having,  by  reference,  been  made  a  part  of  the  contract 
itself,  it  becomes  a  question  of  law  whether  the  exactions 
of  the  city  were  well  founded  or  not.  The  entire  work  was 
to  be  done  according  to  said  plans  and  specifications,  and 
upon  turning  to  them,  so  far  as  they  relate  to  sky-lights,  we 
find  they  show  the  openings  and  iron  frame  work  constitut- 
ing the  foundation  for  five  sky-lights.  We  also  discover  cer- 
tain lines  passing  across  the  openings,  which  indicate  that 
sky-light  superstructures  of  some  kind  were  ultimately  in- 
tended for  the  building,  but  no  sizes,  weights  or  other  data 
are  given  to  guide  one,  either  in  their  construction  or  in  esti- 
mating their  cost,  except  the  size  of  the  openings.  Had  the 
appellant  been  forced  to  construct  sky-lights,  under  the  cir- 
cumstances he  would  have  been  compelled  to  have  either 
gotten  up  an  additional  plan  and  specifications  for  his  em- 
ployes to  work  by,  or  the  city  would  have  had  to  furnish 
them, — in  neither  of  which  cases  would  they  have  been  con- 
structed according  to  the  plans  and  specifications  on  file  in 
appellee's  office  at  the  time  the  contract  was  entered  into ; 
and  this,  we  think,  conclusively  shows  the  sky-lights  were 
not  embraced  within  the  contract. 

Moreover,  it  further  appears  that  appellant,  before  putting 
in  his  bid  for  the  work,  called  the  attention  of  Mr.  Jordan, 
to  whom  he  had  been  referred  by  Cleveland,  the  city  archi- 
tect, to  the  fact,  that  while  the  plans  and  specifications  did 
not  give  any  data  from  which  the  character  or  cost  of  the 
superstructure  of  the  sky-lights  could  be  ascertained  or  in- 
ferred, yet  the  printed  forms  required  by  the  city  to  be  used 
in  bidding  for  the  work  called  for  sky-lights ;  that  upon  hav- 
ing his  attention  thus  called  to  the  apparent  repugnance 
between  the  form  of  the  bid  and  the  plans  and  specifications, 
Mr.  Jordan  told  appellant,  in  substance,  that  the  plans  for 
the  sky-lights  were  not  then  ready ;  that  no  sizes  were  marked 
on  the  plans  then  furnished,  and  consequently  he  should  not 
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figure  on  them ;  that  he  was  simply  required  to  include  in 
his  bid  what  ,the  city  then  asked  him  to  do, — namely,  that 
which  was  then  specified  and  shown  by  the  plans.  Jordan 
at  this  time  was  in  the  employment  of  the  city  as  draughts- 
man under  Mr.  Cleveland,  the  city  architect,  and  in  the 
latter's  absence  the  business  of  the  office  was  under  his 
supervision.  Under  these  circumstances  appellant,  in  mak- 
ing his  estimates,  allowed  nothing  for  the  superstructure  of 
sky-lights,  and  the  city  clearly  had  no  right  to  require  him 
to  make  them,  and  his  refusal  to  do  so  afforded  no  grounds 
for  declaring  a  forfeiture  of  the  contract. 

The  other  ground  for  declaring  a  forfeiture  of  the  contract 
is,  in  our  judgment,  equally  untenable.  The  plan  and  speci- 
fications furnished  appellant  by  the  city,  both  for  the  purpose 
of  making  his  estimates  preparatory  to  bidding  for  the  work, 
and  of  guiding  him  in  its  performance  after  the  same  was 
let  to  him,  did  not  require  him  to  furnish  "T"  iron  rafters  of 
the  weight  demanded  by  the  city,  but  on  the  contrary  required 
"T"  iron  rafters  three  and  a  half  by  four  inches,  weighing- 
seven  pounds  per  lineal  foot,  and  no  more.  This  is  not 
denied,  but  it  is  urged  that  the  plan  furnished  appellant  by 
the  city  for  the  purposes  above  stated  was  but  a  copy,  com- 
monly called  a  "tracing,"  and  that  it  is  not  a  true  copy  of 
the  original  or  general  plan  from  which  all  the  other  plans 
or  tracings  are  taken,  and  that  there  being  a  discrepancy 
between  the  two,  appellant  must  be  held  to  have  contracted 
to  do  the  work  according  to  the  original  plans,  and  not 
according  to  the  real  plans  actually  furnished  him  by  the 
city  to  enable  him  to  estimate  the  cost  of  the  work  and  guide 
him  in  the  performance  of  it  under  the  contract.  However 
plausible  this  theory  may  appear  to  be,  by  reason  of  its  sup- 
posed analogy  to  certain  general  principles  of  law,  which,  for 
many  purposes,  distinguish  original  documents  from  mere 
copies,  we  do  not  regard  it  as  either  sound  or  just  in  its 
application  to  the  facts  in  this  case.     The  tracing  copy,  as 
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it  is  called,  furnished  the  appellant  in  this  case,  was,  at  the 
time  it  was  made,  an  exact  copy  of  the  original,  so  called, 
or  at  least  the  evidence  tends  to  establish  that  fact.  It  was 
subsequently  thought  and  determined  ]by  the  city  authorities 
that  the  "T"  iron  for  the  rafters  was  too  light,  and  the  origi- 
nal plan  was  changed  by  making  it  call  for  "T"  iron  weigh- 
ing ten  and  one-quarter  to  thirteen  and  one-half  pounds  to 
the  lineal  foot,  instead  of  seven,  as  required  by  it  when  first 
made.  This  change  was  made  by  Mr.  Jordan  under  the 
supervision  of  the  city  architect,  and,  as  he  testifies  himself, 
through  inadvertence  or  neglect  he  failed  to  make  the  cor- 
responding correction  in  the  tracing  copies,  which,  as  we 
have  seen,  were  made  expressly  for  the  use  of  contractors 
and  bidders.  Thus  it  will  be  perceived  the  city  is  wholly 
responsible  for  the  mistake  out  of  which  this  entire  contro- 
versy has  arisen, — a  mistake  which  makes  a  difference  in 
the  cost  of  the  building  of  some  $8000  or  $10,000,— and  yet 
the  city  seeks  to  fasten  this  whole  loss  on  the  appellant,  who 
was  in  no, sense  to  blame  for  it,  but  on  the  contrary  it  is  the 
direct  result  of  the  city's  own  negligence. 

We  do  not  understand  the  expression  "plans  and  specifi- 
cations," and  other  terms  of  like. import,  as  used  in  the  con- 
tract, have  exclusive  reference  to  the  general  plan  from  which 
the  duplicate  plans  or  "tracings"  are  made  out.  The  latter, 
although  for  convenience  are  generally  called  "tracings,"  are 
nevertheless  as  clearly  plans,  within  the  meaning  of  the  con- 
tract, to  the  extent  of  the  work  represented  by  them,  as  the 
original  from  which  they  are  taken,  and  we  think  justice, 
honesty  and  fair  dealing  demand  they  should  be  so  treated 
in  giving  a  construction  to  the  contract.  As  already  seen, 
they  were  given  by  the  city  to  appellant  to  make  his  esti- 
mates and  do  the  work  by,  and  he  had  a  right  to  assume 
these  were  the  plans  referred  to  in  the  contract.  And  if, 
through  the  city's  negligence,  a  mistake  occurred  in  making 
them  out,  the  city  must  suffer  the  consequences. 
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To  the  suggestion  appellant  might  have  verified  the  plans 
given  him  by  the  general  or  original  plan,  we  perceive  no 
force  in  it.  Those  furnished  him  by  the  city  were  made 
especially  for  the  use  of  contractors  in  making  their  esti- 
mates and  doing  the  work  by,  and  he  had  a  right  to  assume 
they  were  correct,  as  he  did. 

Whether  the  city,  under  the  circumstances,  was  estopped 
from  denying  the  correctness  of  the  plans  thus  furnished 
appellant,  and  for  that  reason  had  no  right  to  declare  a  for- 
feiture of  the  contract,  or  whether,  by  reason  of  a  mutual 
mistake,  caused  by  the  negligence  of  the  city,  as  to  the  sub- 
ject matter  of  the  contract,  no  contract  was  created  between 
them,  it  is  not  important  to  inquire,  as  in  either  case  the 
law  is  with  the  appellant,  and  he  therefore  had  the  right  to 
acquiesce  in  the  forfeiture  of  the  contract,  and  proceed,  as  he 
did,  upon  a  quantum  meruit  for  the  materials  and  his  services. 
Bishop  on  Contracts,  sees.  186,  228,  et  seq.;  Continental  Bank 
v.  Bank  of  Commonwealth,  5  N.  Y.  575. 

As  already  stated,  we  think  the  sixth  and  seventh  propo- 
sitions tendered  to  the  court  by  appellant  should  have  been 
held  as  the  law  of  the  case,  and  it  is  no  answer  to  say,  that 
as  it  will  be  presumed  that  all  conclusions  of  fact  were  settled 
adversely  to  appellant,  the  judgment  of  the  court  was  right, 
notwithstanding  the  error  in  refusing  the  propositions  ten- 
dered, because  it  is  clear  the  trial  court,  by  reason  of  enter- 
taining an  erroneous  view  of  the  law,  as  shown  by  its  refusal 
to  give  the  propositions  in  question,  must  have  treated  as  irrel- 
evant some  of  the  evidence  which  we  regard  as  material,  and 
in  this  way  it  doubtless  reached  an  improper  conclusion. 

For  the  errors  indicated  the  judgment  of  the  Appellate 
Court  is  reversed  and  the  cause  remanded,  with  directions 
to  reverse  the  judgment  of  the  Superior  Court,  and  remand 
the  cause  for  further  proceedings  in  conformity  with  the 
views  above  expressed. 

Judgment  reversed. 
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Frederick  W.  Wilcox 

v. 
The  City  of  Chicago. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Master  and  servant — respondeat  superior.  A  master  is  liable  for 
injury  to  others  caused  by  negligence  of  his  servant  while  in  the  perform- 
ance of  acts  within  the  line  of  his  duty. 

2.  Same — exception  to  the  rule,  as  to  liability  of  a  city  for  negligent 
acts  of  members  of  its  fire  department.  But  cities  are  not  liable  for  the 
negligent  acts  of  the  officers  or  men  employed  in  their  fire  departments  while 
in  the  discharge  of  their  duty,  thus  creating  an  exception  in  this  class  of 
cases  to  the  general  rule  of  respondeat  superior. 

3.  This  exemption  from  liability  is  placed  by  some  of  the  authorities 
upon  the  ground  that  the  service  is  performed  by  the  corporation  in  obedience 
to  an  act  of  the  legislature,  and  that  the  members  of  the  fire  department, 
although  appointed  and  paid  by  the  city,  are  to  be  regarded  rather  as  officers 
of  the  city  charged  with  a  public  service,  than  as  servants  of  the  city  for 
whose  conduct  it  is  liable.  But  it  is  not  essential  to  the  doctrine  of  exemp- 
tion that  the  service  should  be  performed  in  obedience  to  a  positive  require- 
ment of  the  law.  The  exception  to  the  rule  obtains  even  where  there  is  a 
merely  voluntary  exercise  of  a  power  given  by  statute,  and  may  well  rest 
upon  the  ground  of  public  policy,  which  would  forbid  the  existence  of  such 
liability. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Willard  &  Driggs,  for  the  appellant : 
A  person  standing  in  the  relation  of  master  to  one  he  has 
selected  as  his  servant  from  a  knowledge  or  belief  in  his 
skill,  and  who  can  remove  him  for  misconduct,  and  whose 
orders  the  employe  is  bound  to  receive  and  obey,  is  liable 
for  his  acts  of  negligence  in  the  business  entrusted  to  him, 
whether  such  servant  has  been  appointed  directly,  or  through 
the  intervention  of  an  agent.  Qaarnian  v.  Bermet  et  al.  6 
M.  &  W.   509;   Milligan  v.  Hedge,   12  A.  &  E.   737;  Rapson 
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v.  Cubitt,  9  M.  &  W.  710 ;  Martin  v.  Temperly,  4  Q.  B.  298  ; 
Hccdle  v.  L.  and  N.  W.  Ry.  Co.  4  W.  G.  &  G.  255;  Spaight 
v.  Tedeastle,  6  App.  Cases,  217.  See,  also,  Hinde  v.  Wabash 
Nav.  Co.  15  111.  72;  West  v.  St.  Louis,  Vandalia  and  Terre 
Haute  Ry.  Co.  63  id.  545 ;  Sproule  v.  Hemingway,  14  Pick.  1. 

If  the  appellee  had  become  an  incorporated  body  involun- 
tarily, then  it  might  be  deemed  to  be  a  part  of  the  State 
sovereignty,  the  same  as  a  town  or  county,  and  therefore 
would  not  be  liable.  Town  of  Waltham  v.  Kemper,  55  111. 
346 ;  White  et  al.  v.  County  of  Bond,  58  id.  297 ;  Symonds  v. 
Clay  County,  71  id.  355. 

But  an  incorporated  city  holds  a  different  relation,  and  is 
liable  for  the  non-performance  of  any  duty  enjoined  by  posi- 
tive requirement  contained  in  the  charter,  or  arising  out  of 
its  adoption,  or  the  exercise  of  the  powers  therein  conferred. 
Clayburg  v.  City  of  Chicago,  25  111.  535 ;  City  of  Jacksonville 
v.  Lambert,  62  id.  519. 

One  of  the  duties  of  a  municipal  corporation  arising  out 
of  the  voluntary  adoption  of  its  charter,  is  to  use  reasonable 
care  in  the  conduct  of  any  work  which  it  undertakes,  and 
the  accomplishment  of  which  is  within  its  corporate  power. 
City  of  Joliet  v.  Verley,  35  111.  58:  City  of  Chicago  v.  O'Bren- 
nan,  65  id.  160;  City  of  Chicago  v.  Powers,  42  id.  169;  City 
of  Chicago  v.  Turner,  80  id.  419 ;  City  of  Chicago  v.  Joney, 
60  id.  3S3;  City  of  Freepori  v.  Isbcll,  83  id.  440;  City  of 
Chicago  v.  Dermody,  61  id.  431. 

Mr.  Julius  S.  Grinnell,  for  the  appellee: 

A  municipal  corporation  is  not  liable  for  the  negligence 
of  firemen,  appointed  and  paid  by  it,  who,  when  engaged  in 
their  line  of  duty,  upon  an  alarm  of  fire  run  over  a  person 
in  drawing  a  hose  reel,  etc.  Dillon  on  Mun.  Corp.  sees.  964, 
976 ;  Fisher  v.  Boston,  104  Mass.  87 ;  Jewett  v.  New  Haven, 
38  Conn.  36S ;  Ogg  v.  Lansing,  35  Iowa,  495  ;  Field  v.  Des- 
Moines,  39  id.  575  ;   Heller  v.  Mayor  of  Sedalia,  53  Mo.  159 ; 
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McKenna  v.  St.  Louis,  6  Mo.  App.  320 ;  Howard  v.  San  Fran- 
cisco, 51  Cal.  52. 

Firemen  are  not  the  agents  or  servants  of  the  municipal 
corporation,  but  are  public  officers,  agents  or  servants  of  the 
public  at  large,  and  the  corporation  is  not  responsible  for 
their  acts  or  omissions.  Maximilian  v.  Mayor,  62  N.  Y.  160 ; 
Smith  v.  Rochester,  76  id.  51;  O'Meara  v.  Mayor,  1  Daly, 
428;  Hafford  v.  City  of  New  Bedford,  16  Gray,  297. 

A  city  is  not  liable  for  the  illegal  and  negligent  acts  of  a 
policeman.  Dillon  on  Mun.  Corp.  sec.  975  ;  Odell  v.  Schrceder, 
58  111.  353  ;  Jeivett  v.  New  Haven,  38  Conn.  368. 

Messrs.  Willard  &  Driggs,  in  reply,  reviewed  the  authori- 
ties cited  in  behalf  of  appellee,  insisting  they  were  in  cases 
where  the  legislature  had  required  of  the  municipality  that 
a  fire  department  be  established  and  operated  in  a  manner 
generally  prescribed  in  the  act,  and  had  no  reference  to  a 
case  like  the  present,  where  the  action  of  the  municipality  in 
that  regard  was  purely  voluntary, — not  in  obedience  to  any 
act  of  the  legislature. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  appellant  in  the  Superior  Court  of 
Cook  county,  against  the  city  of  Chicago,  to  recover  damages 
sustained  by  appellant  by  a  collision  between  his  carriage  and 
a  hook  and  ladder  wagon  of  the  city,  through  the  alleged 
neglect  of  the  driver  of  the  ladder  wagon,  whilst  in  the  service 
of  the  appellee  in  saving  property  from  destruction  by  fire. 
A  general  demurrer  was  filed  to  the  declaration,  and  sus- 
tained by  the  court,  and  a  judgment  rendered  against  plaintiff 
for  costs.  The  case  was  taken  to  the  Appellate  Court,  and 
the  judgment  was  affirmed,  and  it  is  brought  to  this  court, 
and  the  sustaining  of  the  demurrer  is  assigned  for  error. 

The  question  presented  is,  whether  the  relation  of  master 
and  servant  exists  between  the  driver  of  the  ladder  wagon 
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and  the  city,  and  it  is  responsible  for  the  negligent  acts  of 
the  driver  whenever  engaged  in  the  performance  of  his  duty 
under  the  ordinance  of  the  city,  or  whether  the  relation  is  an 
exception  to  the  general  rule.  It  has  long  been  settled,  and 
perhaps  never  questioned,  that  the  master  is  liable  for  injury 
from  the  negligent  acts  of  his  servant  whilst  performing  acts 
within  the  line  of  his  duty.  But  the  whole  question  here 
turns  upon  whether  that  relation  exists. 

Appellant  contends  that  inasmuch  as  the  city  voluntarily 
undertook  to,  and  did,  organize  a  fire  department,  which  is 
under  the  entire  control  of  the  city,  and  as  it  appoints  its 
officers,  pays  them  and  the  firemen,  and  discharges  them 
through  its  officers,  and  the  whole  department  is  controlled, 
regulated,  and  its  duties  prescribed,  by  city  ordinance,  noth- 
ing more  can  be  required  to  create  the  relation  of  master 
and  servant  between  it  and  its  employes.  The  department 
is  as  completely  under  the  control  of  the  city  as  the  board 
of  public  works,  or  any  other  department  of  the  city  govern- 
ment. 

The  64th  clause  of  section  62,  of  chapter  24,  Rev.  Stat. 
1874,  confers  the  power  "to  erect  engine  houses,  and  provide 
fire  engines,  hose  carts,  hooks  and  ladders,  and  other  imple- 
ments for  prevention  and  extinguishment  of  fires,  and  pro- 
vide for  the  use  and  management  of  the  same,  by  voluntary 
fire  companies  or  otherwise."  It  is  claimed  this  but  confers 
a  power  that  the  city  is  at  liberty  to  exercise,  or  not,  at  will ; 
that  it  is  in  no  sense  compulsory,  but  its  exercise  is  purely 
voluntary,  and  the  city  having  chosen  to  organize  and  con- 
trol the  department,  it  is  unlike,  in  its  effects  and  conse- 
quences, the  exercise  of  a  power  imposed  upon  the  city  by 
legislative  requirement, — this  is  voluntary  and  that  would 
be  compulsory,  and  this  should  make  a  difference  in  the  two 
cases ;  that  if  the  legislature  had  compelled  the  exercise  of 
this  power  it  would  have  been  exercising  a  portion  of  the 
power  of  the  State,  and  the  city  should,  in  such  a  case,  not 
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be  any  more  responsible  for  the  action  of  those  employes  in 
carrying  out  the  power,  than  counties  for  the  acts  of  sheriffs 
and  other  officers  required  by  law;  that  the  city  having  vol- 
untarily assumed  the  exercise  of  this  power,  it  should  be 
responsible  for  its  proper  and  reasonable  exercise.  These  are 
the  grounds  urged  for  a  reversal  of  the  judgment  of  the  court 
below. 

On  turning  to  the  reported  cases  of  the  courts  of  other 
States,  we  find  a  uniform  line  of  decisions  holding  that  cities 
are  not  liable  for  the  negligent  acts  of  the  officers  or  men 
employed  in  their  fire  departments  whilst  in  the  discharge  of 
their  duty,  thus  creating  an  exception  in  this  class  of  cases 
to  the  general  rule  of  respondeat  superior.  In  his  work  on 
Municipal  Corporations,  Dillon  (1st  ed.  sec.  774,)  says  :  "So, 
although  a  municipal  corporation  has  power  to  extinguish 
fires,  to  establish  a  fire  department,  to  appoint  and  remove 
its  officers,  and  to  make  regulations  in  respect  to  their  gov- 
ernment and  the  management  of  fires,  it  is  not  liable  for  the 
negligence  of  the  firemen  appointed  and  paid  by  it,  who,  when 
engaged  in  the  line  of  their  duty,  upon  an  alarm  of  fire  ran 
over  the  plaintiff,  in  drawing  a  hose  reel  belonging  to  the 
city,  on  their  way  to  the  fire ;  nor  for  injuries  to  the  plaintiff 
caused  by  the  bursting  of  the  hose  of  one  of  the  engines  of 
the  corporation,  through  the  negligence  of  a  member  of  the 
fire  department.  The  exemption  from  liability  is  placed 
upon  the  ground  that  the  service  is  performed  by  the  corpo- 
ration in  obedience  to  an  act  of  the  legislature, — is  one  in 
which  the  corporation  has  no  particular  interest,  and  from 
which  it  derives  no  special  benefit  in  its  corporate  capacity ; 
that  the  members  of  the  fire  department,  although  appointed 
by  the  city  corporation,  are  not  the  agents  and  servants  of 
the  city,  for  whose  conduct  it  is  liable,  but  they  act  rather  as 
officers  of  the  city,  charged  with  a  public  service,  for  whose 
negligence  in  the  discharge  of  official  duty  no  action  lies 
against  the  city  without  being  expressly  given,  and  the  maxim 
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respondeat  superior  has,  therefore,  no  application."  He  refers 
to  the  cases  of  Hafford  v.  New  Bedford,  16  Gray,  297,  and 
Fisher  v.  Boston,  104  Mass.  87,  which  support  the  text.  In 
New  York  the  same  doctrine  is  applied  in  Maximilian  v. 
Mayor,  62  N.  Y.  160,  and  Smith  v.  Rochester,  76  id.  513.  In 
Connecticut,  in  the  case  of  Jewett  v.  New  Haven,  38  Conn. 
368.  In  Iowa,  in  Ogg  v.  Lansing,  35  Iowa,  495,  and  Field 
v.  Des Moines,  39  id.  575.  In  Missouri,  by  Heller  v.  Mayor, 
53  Mo.  159.  In  California,  in  Howard  v.  San  Francisco,  51 
Cal.  52.  The  same  doctrine  has  been  announced  by  the 
Supreme  Court  of  Ohio. 

In  favor  of  the  doctrine,  it  may  be  that  an  additional,  if 
not  more-  satisfactory,  reason  for  its  adoption  and  rendering 
it  an  exception  to  the  general  rule  may  be  found  in  public 
policy.  If  liable  for  neglect  in  this  case,  the  city  must  be 
held  liable  for  every  neglect  of  that  department,  and  every 
employe  connected  with  it,  when  acting  within  the  line  of 
duty.  It  would  subject  the  city  to  the  opinions  of  witnesses 
and  jurors  whether  sufficient  dispatch  was  used  in  reaching 
the  fire  after  the  alarm  was  given  ;  whether  the  employes  had 
used  the  requisite  skill  for  its  extinguishment ;  whether  a  suf- 
ficient force  had  been  provided  to  secure  safety ;  whether  the 
city  had  provided  proper  engines  and  other  appliances  to 
answer  the  demands  of  the  hazards  of  fire  in  the  city ;  and 
many  other  things  might  be  named  that  would  form  the  sub- 
ject of  legal  controversy.  To  permit  recoveries  to  be  had 
for  all  such  and  other  acts  would  virtually  render  the  city  an 
insurer  of  every  person's  property  within  the  limits  of  its 
jurisdiction.  It  would  assuredly  become  too  burthensome  to 
be  borne  by  the  people  of  any  large  city,  where  loss  by  fire 
is  annually  counted  by  the  hundreds  of  thousands,  if  not  by 
the  millions.  When  the  excitement  is  over  and  calm  reason 
assumes  its  sway,  it  may  appear  to  many  where  other  methods 
could  have  been  adopted  to  stay  destruction,  that  appear 
plausible  as  theories,  and  their  utter  fallacy  can  not  be  de- 
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monstrated  by  any  actual  test.  To  allow  recoveries  for  the 
negligence  of  the  fire  department  would  almost  certainly  sub- 
ject property  holders  to  as  great,  if  not  greater,  burthens  than 
are  suffered  from  the  damages  from  fire.  Sound  public  policy 
would  forbid  it,  if  it  was  not  prohibited  by  authority. 
The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


North  Chicago  Eolling  Mill  Company 

v. 

Andrew  Monka. 

Filed  at  Ottawa  March  28, 1883 — Rehearing  denied  September  Term,  1883. 

1.  Limitation — as  to  new  count  in  declaration.  A  new  cause  of  action, 
distinct  from  that  already  mentioned  in  the  declaration,  can  not  escape  the 
effect  of  the  Statute  of  Limitations,  after  the  time  for  suing  upon  it  has 
elapsed,  by  being  introduced  by  way  of  amendment  or  additional  counts  into 
the  declaration,  in  an  action  for  a  different  cause  of  action,  brought  before 
the  lapse  of  the  statutory  time. 

2.  But  when  the  amendment  in  an  additional  count  is  introduced  merely 
to  restate,  in  a  different  form,  the  same  cause  of  action  mentioned  in  the 
declaration  as  originally  drawn,  and  not  to  present  a  new  and  different  cause 
of  action,  the  rule  has  no  application,  and  the  plea  of  the  Statute  of  Limita- 
tions to  such  new  count  is  not  proper. 

3.  Pleading — additional  counts — as  to  identity  of  cause  of  action.  In 
case,  by  a  servant  of  a  corporation  against  the  corporation  to  recover  for  per- 
sonal injuries  received  through  negligence  in  the  defendant,  the  declaration 
charged  that  defendant  "carelessly  and  wrongfully  furnished  and  permitted 
to  remain  in  use"  an  insufficient  and  defective  clamp,  etc.  Afterward,  by 
leave  of  court,  another  count  was  filed,  claiming  damages  for  the  same 
injury,  and  averring  that  "defendant  carelessly  and  wrongfully  permitted  to 
become  and  remain  in  said  rolling  mill  an  unsafe,  insufficient  and  defective 
clamp,  and  wrongfully  and  negligently  suffered  the  same  to  become  and 
remain  in  bad  and  unsafe  repair  and  condition,"  etc.:  Held,  that  the  cause 
of  action  in  both  counts  was  the  same,  only  differently  stated. 

4.  Evidence — extracts  from  books  on  mechanics.  In  an  action  on  the 
case  to  recover  for  an  injury  caused  by  the  use  of  defective  machinery,  there 
is  no  error  in  refusing  to  allow  the  party  to  read  in  evidence  certain  extracts 
from  a  standard  work  on  mechanics. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee, 
against  the  appellant,  on  March  15,  1877,  to  recover  damages 
for  the  loss  of  a  portion  of  his  right  foot,  in  November,  1876, 
while  in  the  employ  of  the  appellant  as  a  laborer  about  a 
certain  blast  furnace.  A  trial  was  had  at  the  February  term, 
1879,  resulting  in  a  verdict  and  judgment  for  $4000,  which 
was  reversed  on  appeal  to  the  Appellate  Court,  and  the  cause 
remanded.  (4  Bradw.  664.)  Upon  the  cause  being  redock- 
eted,  the  plaintiff,  by  leave  of  court,  filed  the  additional  count 
referred  to  in  the  opinion.  A  trial  was  again  had,  resulting 
in  a  verdict  and  judgment  for  $4500  in  favor  of  the  plaintiff. 

Messrs.  Willard  &  Driggs,  for  the  appellant : 

The  court  erred  in  sustaining  the  demurrer  to  appellant's 
plea  of  the  Statute  of  Limitations  to  the  new  count.  The 
legal  effect  of  a  demurrer  to  a  plea  is  an  admission  that  the 
plea  is  properly  filed.  It  brings  in  question  only  the  legal 
sufficiency  of  the  plea.  Bobe,  Admr.  v.  Frowner  et  ux.  IS 
Ala.  89. 

The  order  sustaining  the  demurrer  was  a  judgment  of 
the  court  that  new  and  distinct  causes  of  action  may  be 
engrafted  into  old  suits,  independent  of  the  Statute  of  Lim- 
itations. Such  is  not  the  law.  Illinois  Central  R.  R.  Co.  v. 
Cobb  et  al.  64  111.  12S;  Phillips  v.  Cobb,  94  id.  54S ;  Dunphy 
v.  Riddle,  86  id.  22 ;   Crowl  v.  Nagle,  id.  437. 

The  court  erred  in  sustaining  objection  to  appellant's  offer 
to  read  from  3  Knight's  Mechanical  Dictionary,  page  2191, 
concerning  sister  hooks.  The  testimony  of  the  witness  Poole 
showed  that  the  work  was  an  accepted  standard.  The  work 
treated  upon  a  subject  included  in  the  exact  sciences.  Such 
works  may  be  read  from  in  evidence.  Wharton  on  Evidence, 
sec.  667;   Connecticut  Mut.  Life  Ins.  Co.  v.  Ellis,  89  111.  516. 


342  North  Chicago  Kolling  Mill  Co.  v.  Monka.      [Sept. 

Brief  for  the  Appellee.     Opinion  of  the  Court. 

Messrs.  Hynes,  English  &  Dunne,  for  the  appellee : 

The  additional  count  allowed  to  be  filed  presented  no  new 
cause  of  action,  but  only  stated  the  facts  on  which  negligence 
was  claimed  in  different  and  more  explicit  terms,  and  hence 
the  plea  of  the  Statute  of  Limitations  was  not  proper  to  such 
count. 

The  court  did  not  err  in  refusing  to  allow  appellant  to 
read  to  the  jury  passages  from  Knight's  Mechanical  Dic- 
tionary, concerning  sister  hooks ;  on  the  contrary,  that  ruling 
is  sustained  by  the  very  authority  cited  by  appellant, — Whar- 
ton's Evidence,  sec.  665.  In  section  666,  that  author  says : 
"Witnesses  are  not  permitted,  in  their  testimony,  to  read 
extracts  from  books  on  physical  philosophy  as  primary  proof. " 
A  standard  work  on  geometry  or  arithmetic  might  properly 
be  allowed  in  evidence,  because  these  sciences  are  exact,  and 
founded  upon  self-evident  axioms ;  but  the  science  of  me- 
chanics, like  that  of  medicine,  is  ever  changing  and  advanc- 
ing. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  by  Monka,  against  appellant,  begun  March 
15,  1877,  to  recover  damages  for  injury  to  his  person,  caused 
in  November,  1876,  while  plaintiff  was  in  the  service  of  the 
corporation.  The  declaration  originally  filed  attributed  the 
injury  to  the  fault  of  appellant,  and  in  specifying  that  fault 
charged  that  appellant  "carelessly  and  wrongfully  furnished 
and  permitted  to  remain  in  use  "  an  insufficient  and  defective 
clamp,  etc.  While  the  suit  was  still  pending,  on  October  2, 
1880,  plaintiff,  by  leave  of  court,  filed  an  additional  count, 
claiming  damages  for  the  same  injury,  and  averring  that 
"defendant  carelessly  and  wrongfully  permitted  to  become 
and  remain  in  said  rolling  mill  an  unsafe,  insufficient  and 
defective  clamp,  and  wrongfully  and  negligently  suffered  the 
same  to  become  and  remain  in  bad  and  unsafe  repair  and 
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condition, "  etc.  To  this  count  defendant  pleaded  that  the 
cause  of  action  therein  stated  did  not  accrue  at  any  time 
within  two  years  next  before  "the  exhibiting  of  said  addi- 
tional count,"  etc. 

The  court  held  this  plea  bad,  on  demurrer,  and  appellant 
contends  this  was  error.  We  do  not  think  so.  The  addi- 
tional count  was  not  for  a  cause  of  action  in  substance 
other  and  different  from  that  stated  in  the  first  count.  It 
was  merely  another  mode  of  telling  the  same  story.  Had 
plaintiff  recovered  a  judgment  on  the  first  count  alone,  and 
had  he  brought  a  subsequent  action  stating  a  cause  of  action 
precisely  as  stated  in  the  second  count,  the  second  declara- 
tion might  have  been  successfully  answered  by  a  plea  of  a 
former  recovery,  setting  out  the  record  of  the  first  action. 
The  damages  sought  are  for  the  same  injury  alleged  to  have 
resulted  from  the  defectiveness  or  insufficiency  of  the  same 
machinery,  and  that  the  existence  of  such  defects  was  by 
reason  of  the  fault  of  defendant.  In  one  case  the  fault 
alleged  consisted  in  furnishing  and  permitting  to  remain  in 
use  the  defective  clamp,  and  in  the  other  the  fault  stated  is, 
that  defendant  permitted  the  machinery  to  remain  in  use 
after  it  had  become  in  an  unsafe  condition.  The  substance 
of  the  additional  count  is  identical  with  that  of  the  first, 
varying  only  in  the  description  of  the  particular  point  in 
which  the  defendant  was  alleged  to  have  failed  in  its  duty  to 
plaintiff.  It  is  true  that  a  new  cause  of  action  distinct  from 
that  mentioned  in  a  declaration  can  not  escape  the  effect 
of  the.  Statute  of  Limitations,  after  the  time  for  suing  upon 
it  has  elapsed,  by  being  introduced,  by  way  of  amendment 
or  additional  counts,  into  the  declaration  in  an  action  for 
a  different  cause  of  action  brought  before  the  lapse  of  the 
statutory  time,  and  so  this  court  has  decided;  but  it  was  at 
the  same  time  declared,  that  where  the  amendment  or  addi- 
tional count  was  introduced  merely  to  restate,  in  a  different 
form,  the  same  cause  of  action  mentioned  in  the  declaration 


344  Lithographing  Co.  v.  Kerting.  [Sept. 

Syllabus. 

as  originally  drawn,  and  not  to  a  new  and  different  cause, 
the  rule  has  no  application.  Illinois  Central  R.  II.  Co.  v. 
Cobb,  64  111.  140. 

We  have  considered  the  exception  to  the  ruling  of  the  court 
in  refusing  the  defendant  the  right  to  read  certain  extracts 
from  a  standard  work  on  mechanics.  This  ruling  is  in  entire 
harmony  with  the  ruling  of  this  court  in  Connecticut  Mutual 
Life  Ins.  Co.  v.  Ellis,  89  111.  516,  and  presents  no  error. 

We  ha\e  also  considered  the  rulings  of  the  court  in  giving, 
refusing  and  modifying  instructions.  The  objections  urged 
are  not  substantial.  We  think,  upon  the  whole,  the  law 
necessary  to  guide  the  jury  in  its  deliberation  was  correctly 
given,  and  with  sufficient  fullness.  The  questions  of  fact  in 
the  case  are  not  subject  to  review  in  this  court. 
■   Finding  no  error  of  law,  we  affirm  the  judgment. 

Judgment  affirmed. 


The  Shober  and  Carqueville  Lithographing  Company 

v. 
Frank  Kerting. 

Filed  at  Ottawa  June  16,  1883— Rehearing  denied  September  Term,  1883. 

1.  Contkact — assuming  the  debts  of  another — consideration.  Where 
a  corporation  is  formed,  and  purchases  the  business  and  assets  of  a  firm,  the 
members  of  which  compose  the  corporation  in  part,  which  business  is  con- 
ducted as  before  the  dissolution  of  the  partnership,  and  the  corporation,  as 
a  part  of  the  consideration  of  the  property  and  assets  of  the  firm,  assumes 
its  debts  and  liabilities,  the  promise  to  pay  such  debts  is  founded  on  a 
sufficient  consideration,  and  a  creditor  of  the  firm  may  maintain  an  action 
for  his  debt  against  such  corporation,  especially  when  it  still  continues  him 
in  the  same  employment  out  of  which  the  debt  has  arisen. 

2.  Bight  op  tbiai^  BY  jury — striking  items  from  bill  of  particulars. 
Where  a  party  was  employed  by  a  firm  to  solicit  orders,  in  which  employ- 
ment he  continued  until  the  firm  ceased  and  was  organized  as  a  corporation, 
and  afterward  he  continued  in  the  same  business  for  it  without  any  new 
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special  contract,  and  there  was  evidence  tending  to  show  that  the  corpora- 
tion, in  consideration  of  the  business  and  assets  of  the  firm  being  transferred 
to  it,  assumed  the  debts  of  the  firm,  and  promised  the  party  to  pay  him  for 
his  services  rendered  to  the  firm,  it  was  heldi  in  an  action  by  such  party 
against  the  corporation,  that  a  motion  to  strike  out  all  the  items  in  his  bill 
of  particulars  for  services  rendered  before  the  organization  of  the  corpora- 
tion, was  properly  overruled,  as  he  had  a  right  to  submit  the  question  of  the 
liability  of  the  corporation  for  those  services  to  a  jury,  upon  the  evidence. 

3.  Same — party  can  not  complain  of  irrelevant  evidence  brought  out 
by  himself.  Where  it  appears  that  evidence  complained  of  was  mainly  called 
out  upon  cross-examination  by  the  defendant's  own  counsel,  he  will  have  no 
right  to  complain,  even  if  the  evidence  is  irrelevant. 

4.  Practice  in  the  Supkeme  Court — abstract  of  the  record — what  it 
should  contain.  Where  the  abstract  of  an  appellant  fails  to  show  that  he 
took  any  exception  to  an  instruction  on  the  trial,  this  court  will  not  look  into 
the  record  to  see  whether  the  abstract  is  correct  or  not,  especially  when  no 
substantial  objection  is  perceived  in  the  instruction. 

5.  Exception — when  necessary.  A  party  can  not  complain  in  this  court 
of  the  admission  of  evidence,  where  the  record  fails  to  show  that  any  excep- 
tion was  taken  to  it  at  the  time,  or  any  motion  made  to  exclude  the  same. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  K.  S.  Williamson,  Judge,  presiding. 

Messrs.  Hutchinson  &  Partridge,  for  the  appellant : 
The  corporation  never  assumed  the  prior  debts  of  the 
firm.  An  officer  or  mere  agent  of  a  corporation  can  not 
assume  payment  of  debts  without  express  authority  from 
the  corporation,  and  even  with  that  there  must  be  a  valid 
consideration.  Life  and  Fire  Ins.  Co.  v.  Mechanic's  Fire 
Ins.  Co.  7  Wend.  34 ;  Soper  v.  Buffalo  and  Rochester  R.  R. 
Co.  19  Barb.  310;  Brown  v.  Weymouth,  36  Maine,  414; 
Angell  &  Ames  on  Corp.  sees.  298,  309 ;  Story  on  Agency, 
(7th  ed.)  149,  150,  151. 

The  declarations  and  admissions  of  the  officers  of  a  corpo- 
ration are  not  binding  on  it.  Franklin  Bank  v.  Stewart,  37 
Maine,  519;  Franklin  Bank  v.  Cooper,  39  id.  555;  Burnham 
v.  Ellis,  id.  320. 
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Mr.  J.  N.  Barker,  and  Mr.  A.  W.  Green,  for  the  appellee : 
If,  for  a  good  consideration,  appellant  agreed  to  pay  the 
debts  of  Shober  &  Carqueville,  that  will  be  regarded  in  the 
light  of  a  contract  for  the  benefit  of  the  creditors  of  Shober 
&  Carqueville,  and  any  such  creditor  may  maintain  an  action 
for  the  breach  of  such  contract.  Brown  v.  Strait,  19  111.  88; 
Wilson  v.  Sevang,  23  id.  232. 

The  transfer  of  all  the  property  and  assets  of  Shober  & 
Carqueville  to  the  corporation,  was  a  good  consideration  for 
its  assumption  of  the  debts  of  the  firm. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  judgment  of  the  Superior 
Court  of  Cook  county,  in  favor  of  Frank  Kerting,  the  appellee, 
and  against  the  Shober  &  Carqueville  Lithographing  Com- 
pany, the  appellant,  for  the  sum  of  $1157.23,  on  account  of 
commissions  claimed  to  be  due  the  former  for  soliciting  and 
obtaining  lithographing  orders  for  the  company. 

The  material  facts  essential  to  an  understanding  of  the 
questions  discussed  are,  in  substance,  as  follows :  On  the 
1st  of  January,  1874,  and  prior  thereto,  Charles  Shober  and 
Edward  Carqueville  were  carrying  on  the  lithographing  busi- 
ness as  co-partners  in  the  city  of  Chicago,  under  the  firm 
name  of  Shober  &  Carqueville.  On  that  day  appellee  en- 
tered their  service  and  employment  for  the  purpose  of  solicit- 
ing orders  for  lithographing  work,  on  which  he  was  to  receive 
certain  specified  commissions  as  compensation  for  his  ser- 
vices. The  business  was  continued,  apparently  to  the  satis- 
faction of  all  parties,  until  the  9th  of  April,  1877,  when  the 
partnership  seems  to  have  ceased,  and  a  joint  stock  company 
organized  in  its  stead,  under  the  name  of  the  Shober  & 
Carqueville  Lithographing  Company,  and  the  business  of 
lithographing  was  thereafter  carried  on  in  the  name  of  the 
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corporation  substantially  as  it  was  before.  The  company 
took  charge  of  all  the  partnership  assets,  paid  some  of  the 
firm  debts,  and  filled  the  old  orders  for  work.  Appellee  and 
other  employes  of  the  firm  continued  in  the  employment  of 
the  company,  as  though  no  change  "had  occurred. 

In  addition  to  the  inference  to  be  drawn  from  the  forego- 
ing facts,  there  is  direct  testimony  tending  to  show  that  the 
appellant  company,  upon  its  organization,  in  consideration 
of  the  partnership  property  and  assets  having  been  turned 
over  to  it,  undertook  and  agreed  to  pay  all  the  firm  debts, 
including  the  demand  of  appellee,  ahd  this  was  the  vital  and 
controlling  question  on  the  trial  of  the  cause  in  the  Superior 
Court,  and  consequently  must  have  been  equally  so  in  the 
Appellate  Court.  Upon  this  and  all  other  issues  of  fact 
both  courts  have  found  adversely  to  appellant,  and  by  their 
finding,  of  course,  he  is  concluded.  It  remains  to  consider 
what,  if  any,  errors  of  law  are  presented  by  the  record  whereby 
the  appellant  has  been  injured  or  prejudiced. 

It  is  first  complained  that  the  Superior  Court  erred  in 
refusing  to  sustain  appellant's  motion  to  strike  out  of  appel- 
lee's bill  of  particulars  all  items  for  services  rendered  before 
the  organization  of  the  corporation.  There  was  clearly  no 
error  in  this.  Whether  those  items  should  have  been  allowed 
or  not  depended  upon  whether  the  corporation,  for  a  valuable 
consideration,  had  assumed  their  payment,  and  this  was  a 
question  appellee  had  a  constitutional  right  to  have  submit- 
ted to  a  jury,  which  would  have  been  defeated  had  the  mo- 
tion prevailed. 

It  is  also  objected  that  the  court  erred  in  admitting  in 
evidence  the  admissions  of  the  officers  of  the  company.  This 
objection  is  not  well  founded.  No  exception  was  taken  to  it 
at  the  time,  nor  was  any  motion  subsequently  made  to  ex- 
clude it.  Indeed,  the  abstract  shows  that  the  evidence  com- 
plained of  was  mainly  called  out  upon  cross-examination  by 
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appellant's  own  counsel,  and  hence  the  company  has  no  right 
to  complain,  even  if  the  evidence  was  irrelevant,  as  to  which 
we  express  no  opinion. 

The  only  other  objection  which  we  deem  worthy  of  notice 
is  that  made  to  plaintiff's  second  instruction.  It  is  as  fol- 
lows: 

"The  jury  are  instructed,  that  if  they  find,  from  the  evi- 
dence, that  the  defendant  purchased  the  business  and  assets 
of  Shober  &  Carqueville,  and  as  a  part  of  .the  consideration 
paid  therefor  assumed  the  debts  of  said  firm  of  Shober  & 
Carqueville,  that  that  is  sufficient  consideration  for  the  prom- 
ise, if  one  was  made,  to  pay  the  debts  of  said  firm,  as  afore- 
said ;  and  if  you  find,  from  the  evidence,  that  said  firm  of 
Shober  &  Carqueville  was  indebted  to  the  plaintiff  in  this 
case,  and  that  the  defendant  assumed  the-  same,  and  agreed 
with  the  plaintiff  to  pay  the  same  to  him  for  the  considera- 
tion as  above  stated,  then  the  plaintiff  is  entitled  to  recover 
the  amount  of  such  indebtedness  from  the  defendant  in  this 
suit,  unless  you  find,  from  the  evidence,  that  the  defendant 
has  paid  the  same." 

The  abstract  fails  to  show  that  any  exception  was  taken 
to  this  instruction  on  the  trial,  and  we  will  not  stop  to  look 
into  the  record  to  see  whether  the  abstract  is  correct  in  this 
respect,  for,  conceding  it  is  not,  we  see  no  substantial  objec- 
tion to  the  instruction.  There  was  clearly  sufficient  evidence 
before  the  court  upon  which  to  base  it,  and  the  conclusion 
of  law  which  it  announces,  we  think,  is  sound. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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William  H.  Barclay 

v. 
Lafayette  H.  Smith. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Membekship  in  board  of  trade — is  not  property — and  is  not 
subject  to  judicial  sale.  A  certificate  of  membership  in  the  board  of  trade 
of  the  city  of  Chicago,  is  not  property,  in  any  such  sense  as  to  render  it 
liable  to  be  subjected  to  the  payment  of  the  debts  of  the  holder  by  legal 
proceedings. 

2.  The  board  of  trade  of  the  city  of  Chicago  is  a  corporation.  Under  its 
charter  and  by-laws  no  one  can  become  a  member  except  upon  a  favorable 
vote  of  not  less  than  ten  of  the  board  of  directors;  nor  is  a  certificate  of 
membership  transferable  to  any  person  except  he  be  approved  by  the  direct- 
ory, after  due  notice.  The  right  of  membership  is  not  a  right  which  the 
holder  can  dispose  of  as  he  pleases;  nor  can  it  be  enforced  in  favor  of  a 
purchaser  or  assignee  of  the  certificate,  by  the  courts.  It  has  none  of  the 
elements  of  property  to  render  it  liable  to  judicial  sale. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr.  John 
H.  Batten,  Jr.,  for  the  appellant : 

A  membership  in  the  board  of  trade  of  the  city  of  Chicago 
is  not  property  which  can  be  subjected  to  the  payment  of 
debts  by  process  of  law,  or  order,  or  decree  of  court.  Nichols 
v.  Eaton,  91  U.  S.  716  ;  Deere  v.  Chapman,  25  111.  610 ;  Good 
v.  Fogg,  61  id.  451;  Const.  1870,  art.  4,  sec.  32;  Kev.  Stat. 
chap.  52 ;  Gallagher  v.  Lane,  16  Blatchf.  C.  C.  410 ;  Hyde  v. 
Woods,  94  U.  S.  523 ;  Nicholson  v.  Gooch,  5  EL  &  Bl.  999 ; 
Ritterband  v.  Boggett,  4  Abb.  N.  C.  67 ;  In  re  Sutherland,  6 
Biss.  526 ;  Thompson  v.  Adams,  93  Pa.  St.  55 ;  Pancoast  v. 
Gowen,  id.  66 ;  Barry  v.  Kennedy,  2  Abb.  Pr.  (N.  S.)  421 ; 
People  ex  rel.  v.  Board  of  Trade,  80  111.  134;  Baxter  v.  Board 
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of  Trade,  83  id.  146;  Chase  et  al.  v.  Cheney,  5S  id.  509; 
Robinson  v.  Yates  City  Lodge,  86  id.  598 ;  Duvergier  v.  Fel- 
lows, 5  Bing.  248 ;  Goesele  v.  Bimeler,  14  How.  590 ;  Bennett 
v.  Am.  Art  Union,  5  Sandf.  614;  Collyer  v.  Fallon,  Turn.  & 
Kuss.  459;  Boss  v.  Hopkinson,  18  W.  K.  725;  Glover  v. 
Moore,  39  L.  J.  Chan.  98  ;  White  v.  Brownell,  4  Abb.  Pr. 
(N.  S.)  162;  Na#kj  v.  Stagg,  15  id.  348;  Morewetz  on  Priv. 
Corp.  sec.  351. 

The  complainant  in  this  case  has  a  complete  and  adequate 
remedy  at  law,  and  is  therefore  not  entitled  to  maintain  a 
creditor's  bill.  Bev.  Stat.  chap.  77,  sees.  52,  55 ;  Story's 
Eq.  Jur.  sees.  546-549. 

Mr.  C.  Beckwith,  also,  for  the  appellant. 

Mr.  Morton  Culver,  for  the  appellee : 

The  right  of  membership  in  a  board  of  trade  or  stock 
exchange  is  an  incorporeal  hereditament,  and  is  property 
which  may  be  taken  for  the  payment  of  the  holder's  debts  in 
case  of  his  bankruptcy  or  insolvency.  Hyde  v.  Woods,  2 
Sawyer,  655  ;  Same  case,  4  Otto,  523  ;  Ritterband  v.  Boggett, 
4  Abb.  N.  C  67 ;  In  re  Ketchum,  1  Fed.  Eep.  840 ;  Gallagher 
v.  Lane,  16  Blatchf.  C.  C.  410;  In  re  Warder,  10  Fed.  Eep. 
275. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

There  is  but  one  question  presented  by  this  record,  and 
that  is,  whether  a  certificate  of  membership  in  the  board  of 
trade  of  the  city  of  Chicago,  is  property,  which  is  liable  to  be 
subjected  to  the  payment  of  the  debts  of  the  holder  by  legal 
proceedings. 

The  Board,  of  Trade  of  Chicago  is  a  corporation  created  by 
a  special  act  of  the  legislature  of  the  State,  with  power  to 
sue  and  be  sued,  to  purchase  and  hold  property  not  to  exceed 
at  any  time  $200,000.     The  objects  of  the  corporation,   as 
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declared  by  the  charter  and  by-laws,  are  "to  maintain  a 
commercial  exchange ;  to  promote  uniformity  in  the  customs 
and  usages  of  merchants ;  to  inculcate  principles  of  justice 
and  equity  in  trade ;  to  facilitate  the  speedy  adjustment  of 
business  disputes ;  to  acquire  and  to  disseminate  valuable 
commercial  and  economic  information ;  and  generally,  to 
secure  to  its  members  the  benefits  of  cooperation  in  the  fur- 
therance of  their  legitimate  pursuits."  By  the  12th  section 
of  the  charter  the  corporation  is  prohibited  from  transacting 
any  business  excepting  such  as  is  usual  in  the  management 
of  boards  of  trade  or  chambers  of  commerce.  No  dividends 
whatever  are  made  among  the  members  of  the  corporation. 
No  person  can  become  a  member  unless  he  receives  the 
votes  of  not  less  than  ten  of  the  board  of  directors.  A  cer- 
tificate of  membership  is  transferable  on  the  books  of  the 
association  to  any  person  eligible  to  membership  who  may 
be  approved  by  the  board  of  directors,  after  due  notice.  The 
corporation  has  power  to  make  by-laws  for  the  management 
of  its  business,  and  the  mode  in  which  it  shall  be  transacted. 
Under  the  by-laws  the  board  of  directors  are  required  to 
provide  necessary  rooms  and  offices  for  the  purposes  of  the 
association,  which  shall  be  kept  open  on  all  business  days 
during  certain  hours,  for  the  admission  of  the  members. 

From  an  examination  of  the  charter  and  by-laws  of  the 
corporation  it  is  apparent  that  no  member  receives  any 
pecuniary  profit  from  the  corporation,  or  from  its  capital  or 
revenue,  except  such  advantage  in  the  way  of  trade  that  he 
may  derive  from  the  mere  privilege  of  being  a  member,  and 
from  being  admitted  to  transact  business  in  the  rooms  of  the 
board.  If  dividends  were  authorized  to  be  declared  among 
the  members,  as  stockholders,  of  the  earnings  or  accumula- 
tions of  money  or  property,  there  might  be  some  ground  for 
holding  that  a  certificate  of  membership  was  property,  and 
liable  to  be  taken  for  the  debts  of  the  member ;  but  such  is 
not  the  case.     However  much  money  or  property  may  be 
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accumulated  by  the  board,  it  is  powerless  to  declare  a  divi- 
dend among  its  members. 

When  the  nature  and  object  of  a  certificate  of  membership 
are  understood,  can  it,  upon  any  reasonable  principle,  be  said 
to  be  property?  In  Bouvier's  Law  Dictionary,  the  author, 
under  the  head  of  "Property,"  gives  a  definition,  as  follows: 
"The  right  and  interest  which  a  man  has  in  lands  and  chat- 
tels to  the  exclusion  of  others."  The  author  also  announces 
the  rule  that  property,  considered  as  an  exclusive  right  to 
things,  contains  not  only  the  right  to  use  those  things,  but  a 
right  to  dispose  of  them  as  the  owner  may  desire.  The  cer- 
tificate of  membership  is  neither  lands  -nor  chattels,  nor  can 
a  member  dispose  of  his  membership  as  he  pleases.  A  sale 
can  only  be  made  to  such  person  as  the  board,  through  its 
directors,  may  determine.  If,  then,  a  certificate  of  member- 
ship is  property,  it  does  not  fall  within  the  definition  given, 
nor  do  we  know  of  any  definition  of  property  within  which  it 
would  fall. 

It  may  be  said  that  a  certificate  of  membership  has  a  large 
value,  and  hence  ought  to  be  regarded  as  property.  It  is 
true  that  the  board  requires  a  person  who  becomes  a  mem- 
ber to  pay  an  initiation  fee  of  $5000,  and  the  evidence  shows 
that  a  certificate  of  membership  is  regarded  in  the  market 
as  worth  $4000 ;  but  this  does  not  change  the  character  of 
the  right.  A  church  organized  under  our  statute  may  own 
property,  for  the  uses  and  privileges  of  its  members,  worth 
as  much  as  the  property  possessed  by  the  board  of  trade, 
and  the  right  of  a  member  to  attend  the  meetings  of  the 
church  and  occupy  a  pew  may  be  regarded  as  a  high  and 
valuable  right,  and  yet  the  right  of  membership  has  never 
been  regarded  as  property  which  may  be  subjected  to  the 
payment  of  the  debts  of  a  member.  The  same  may  also  be 
said  in  regard  to  the  membership  in  a  masonic  lodge,  or  a 
social  club,  and  various  other  organizations  of  a  similar 
character. 
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There  may  be,  and  doubtless  are,  many  privileges  which 
a  man  may  possess  that  are  valuable  to  him,  which  do  not 
fall  within  the  definition  of  property,  and  which  may  be 
enjoyed,  but  can  not  be  subjected  to  the  payment  of  debts. 
A  liquor  dealer  may  be  licensed  to  sell  liquors  at  a  certain 
place,  for  a  certain  time,  for  which  privilege  he  is  required 
to  pay  $1000  per  annum.  That  privilege  is  worth  to  him 
much  more  than  he  is  required  to  pay ;  but  is  that  privilege 
property  which  may  be  sold  on  execution,  or  reached  by  a 
creditor's  bill,  for  the  payment  of  debts  ?  We  have  never  so 
understood  the  law.  A  peddler  or  an  auctioneer  may  be 
licensed  to  carry  on  his  vocation  within  a  certain  district, 
for  which  he  may  pay  a  stipulated  sum  of  money.  The 
profits  arising  from  the  privilege  of  exercising  the  right  may 
be  much  larger  than  can  be  earned  by  a  person  exercising 
the  right  to  transact  business  on  the  floor  of  the  board  of 
trade,  and  yet  we  have  never  understood  that  such  a  privi- 
lege was  liable  to  be  seized  and  sold  in  satisfaction  of  debts. 
The  attorney  and  the  physician  are  licensed  to  practice 
their  professions.  It  costs  money  to  obtain  such  a  privilege. 
It  may  be,  and  is,  a  valuable  right,  and  yet  such  a  right  can 
not  be  taken  by  a  creditor's  bill  and  sold  in  satisfaction  of 
a  debt.  The  same  may  be  said  in  regard  to  various  other 
privileges  which  may  be,  and  often  are,  conferred  upon  per- 
sons in  the  different  pursuits  of  life. 

A  certificate  of  membership  in  the  Board  of  Trade  of  Chi- 
cago empowers  the  person  who  is  admitted  as  a  member  to 
attend  the  meetings  of  the  board,  and  deal  in  the  various 
products  of  the  country.  This  right  to  appear  at  a  certain 
place  and  transact  certain  business,  in  our  judgment  is  not 
property,  but  it  is  a  mere  privilege  conferred  upon  the  mem- 
ber, which  can  not  be  reached  and  sold  by  the  process  of 
courts.  It  is  a  right  which  may  be  regarded  as  valuable, 
but  which  can  not  be  divested  or  destroyed,  except  by  the 
board  itself,  for  a  failure  of  the  member  to  conform  to  the 
23—107  III. 
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rules  and  regulations  of  the  association.  This  view  is  in 
harmony  with  the  rule  announced  by  the  Supreme  Court  of 
the  State  of  Pennsylvania,  where  a  similar  question  arose. 
Thompson  v.  Adams,  93  Pa.  St.  55 ;  Pancoast  v.  Goiven,  id.  66. 

We  have  been  referred  to  some  cases  which  seem  to  hold  a 
different  view,  but  without  entering  upon  a  review  of  the  cases 
cited  we  do  not  think  they  establish  the  correct  rule,  and  we 
are  not  inclined  to  follow  them. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 

Subsequently,  on  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Mr.  Justice  Craig  :  A  petition  for  a  rehearing  has  been 
filed  in  this  case,  in  support  of  which  we  have  been  favored 
with  an  elaborate  argument,  in  which  it  is  urged  that  the 
decision  rendered  by  this  court  is  not  in  harmony  with  the 
current  of  authority  on  the  question  involved.  We  have 
given  the  argument  of  the  petitioner  a  careful  consideration, 
but  we  are  unable  to  arrive  at  a  different  conclusion  from  that 
reached  on  the  original  argument  of  .the  case. 

In  the  petition  for  a  rehearing  it  is  said :  "Appellee  does 
not  claim  that  Barclay's  membership  is  property  that  he  could 
levy  on  by  attachment,  execution  or  garnishment,  at  law,  but 
he  does  claim  that  the  'incorporeal  right'  which  Barclay  has 
to  a  seat  on  the  board  of  trade  is  property, — valuable  prop- 
erty,— and  can  be  reached  in  chancery,  subject  only  to  the 
prior  claims  of  his  co-members  of  the  board  for  debts  con- 
tracted in  the  regular  course  of  business  on  the  exchange." 
It  is  true  that,  under  our  statute,  certain  assets  of  a  judg- 
ment debtor  not  liable  to  be  levied  upon  and  sold  under  exe- 
cution as  property,  strictly  speaking,  may  be  reached  by  a 
judgment  creditor  by  a  creditor's  bill,  as,  money,  things  in 
action  due  to  the  judgment  debtor,  or  held  in  trust  for  him ; 
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but  does  a  certificate  of  membership  in  the  board  of  trade 
fall  within  that  species  of  property? 

We  have  been  referred  to  Hyde  v.  Woods,  4  Otto,  523,  as 
an  authority  sustaining  the  position  of  appellee.  That  was 
a  case  brought  by  the  assignee  in  bankruptcy  of  Thomas  W. 
Fenn,  to  recover  the  proceeds  of  the  sale  of  the  seat  of  Fenn 
in  the  San  Francisco  Stock  and  Exchange  Board,  which  came 
into  the  hands  of  the  defendants  within  four  months  before 
the  filing  of  the  petition  in  bankruptcy.  The  court  held  that 
the  plaintiff  could  not  recover ;  that  the  proceeds  of  the  sale 
of  the  seat  were  properly  disposed  of  by  the  defendants  in 
the  manner  provided  for  by  the  articles  of  incorporation.  It 
is  true  the  court,  in  its  opinion,  says  that  the  incorporeal 
right  which  Fenn  had  to  his  seat  was  property,  but,  as  we 
understand  the  decision,  that  was  not  a  question  involved  in 
the  case.  The  seat  of  Fenn  had  been  sold  and  converted 
into  money,  and  tlie  action  was  brought  by  the  assignee  to 
recover  that  money  in  the  hands  of  third  persons.  It  was 
not  a  proceeding,  as  this  is,  to  compel  a  certificate  of  mem- 
bership to  be  delivered  over  to  an  officer  of  the  court,  and  to 
obtain  a  decree  ordering  such  officer  to  sell  the  certificate. 
If  Barclay,  the  appellant,  had  sold  his  certificate  of  mem- 
bership on  the  board  of  trade,  and  had  converted  it  into 
money,  and  this  was  a  proceeding  to  reach  that  money  in 
the  hands  of  a  third  party,  in  satisfaction  of  a  judgment  or 
for  the  benefit  of  creditors,  then  the  case,  in  principle,  would' 
be  like  the  one  cited,  and  the  case  cited  could  be  relied  upon 
as  authority.  But  such  is  not  the  case.  Had  the  certificate 
been  converted  into  money,  and  this  was  a  proceeding  to  reach 
that  money,  we  would  have  no  difficulty  in  holding  that  the 
action  was  well  founded  ;  but  the  power  of  a  court  of  chancery 
to  divest  a  man  of  a  mere  right  to  transact  business  on  the 
board  of  trade,  and  sell  that  right  in  satisfaction  of  a  judg- 
ment, on  the  ground  that  such  a  right  has  value,  is  going 
further  than  we  think  the  rules  of  equity  will  warrant. 
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We  have  also  been  referred  to  Powell  v.  Waldron,  89  N.  Y. 
328,  as  an  authority  on  the  question  involved.  In  that  case 
one  Bobbins,  who  was  a  member  of  the  New  York  Cotton 
Exchange,  pledged  his  certificate  of  membership,  which  enti- 
tled him  to  a  seat,  as  collateral  security  for  his  note  given 
for  a  loan  of  money.  The  amount  due  on  the  note  was 
tendered  the  holder,  and  he  refused  to  accept  the  money  and 
surrender  the  certificate,  when  Powell,  as  receiver,  appointed 
in  supplementary  proceedings  on  execution  .against  Bobbins, 
brought  in  a  claim  against  the  holder  of  the  certificate  to 
redeem.  The  court,  following  Hyde  v.  Woods,  supra,  which 
is  cited  to  sustain  the  position,  held  that  the  certificate  was 
property.  The  articles  of  the  cotton  exchange  are  not  set 
out  in  the  statement  of  the  case  or  opinion,  but  it  seems 
manifest,  from  the  opinion  of  the  court,  that  they  differ 
widely  from  the  articles  of  the  board  of  trade.  In  the 
opinion  it  is  said :  "It  was  something  more  than  a  mere 
personal  license  or  privilege,  for  it  could  pass  from  one  to 
another  of  a  certain  class  of  persons,  and  belong  as  full  to 
the  assignee  as  it  did  to  the  assignor.  That  characteristic 
gave  it  not  only  value,  which  might  attach  to  a  bare  personal 
privilege,  but  market  value,  which  usually  belongs  only  to 
things  which  are  the  subject  of  sale.  *  *  *  It  could  be 
transferred  from  hand  to  hand,  and  all  the  time  keep  its 
inherent  value,  and  be  as  freely  and  fully  enjoyed  by  the  per- 
mitted purchaser  as  by  the  original  owner."  A  certificate  of 
membership  in  the  board  of  trade  can  not  be  transferred  by 
a  member  at  any  time  or  to  any  person  he  may  see  proper  to 
select.  Under  the  by-laws,  a  transfer  can  only  be  made  to  a 
person  Who  may  be  approved  by  the  board  of  directors.  The 
board  reserved  the  power  to  prevent  any  transfer  or  sale 
which  it  might  think  best,  hence  a  certificate  of  membership 
could  not  be  sold  and  transferred  in  the  market  from  hand 
to  hand,  as  seems  to  be  authorized  by  the  cotton  exchange. 
If  a  certificate  of  membership  on  the  board  of  trade  was  sub- 
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ject  to  sale  and  transfer  by  a  member,  at  his  will  and  pleasure, 
as  seems,  from  the  opinion,  to  be  the  case  in  the  cotton 
exchange,  we  might  not  hesitate  to  hold,  as  did  the  court  of 
appeals,  that  it  could  be  reached  on  creditor's  bill  in  satisfac- 
tion of  a  judgment.     But  such  is  not  the  case. 

We  have  also  been  referred  to  several  cases  decided  in  the 
United  States  District  Courts,  but  it  will  not  be  necessary  to 
consider  them  here.  Those  cases  are  mainly  predicated  upon 
Hyde  v.  Woods,  supra,  which,  as  we  have  attempted  to  show, 
is  so  different  in  its  facts  from  this  case  that  it  can  not  be 
regarded  as  an  authority. 

But  even  the  decisions  in  the  district  courts  have  not  been 
harmonious.  In  the  matter  of  In  re  Sutherland,  6  Biss.  526, 
where  a  certificate  of  membership  in  the  Board  of  Trade  of 
Chicago  was  involved,  it  was  expressly  held  not  to  be  prop- 
erty. In  concluding,  the  court  said :  "I  am  of  opinion  that 
the  bankrupt's  membership  in  this  board,  being  in  the  nature 
of  a  franchise,  title  or  privilege,  does  not  vest  in  or  pass  to 
his  assignee,  and  can  not  be  treated  as  a  portion  of  his 
assets." 

Section  6  of  the  charter  of  the  board  declares  :  "Said  cor- 
poration shall  have  the  right  to  admit  or  expel  such  persons 
as  they  may  see  fit,  in  manner  to  be  prescribed  by  the  rules, 
regulations  and  by-laws  thereof."  Under  this  section  Of  the 
charter,  and  the  by-laws  adopted  under  it,  no  person  can 
become  a  member  of  the  board  except  such  as  the  board 
may  see  proper  to  admit.  It  makes  no  difference  what  may 
be  his  standing,  either  morally,  intellectually  or  as  a  busi- 
ness man,  he  can  not  become  a  member  without  the  consent 
of  the  board, — in  other  words,  the  board  has  been  empowered 
by  the  legislature  to  determine  for  itself  who  shall  be  its 
associates.  We  do  not  understand  that  a  court  of  equity,  or 
any  other  court,  has  the  right  to  determine  who  shall  be  a 
member  of  the  board,  and  entitled  to  enjoy  the  rights  and 
privileges   conferred  by  the  legislature   on  that   body,    and 
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yet  we  are  asked  to  hold  that  the  circuit  court  had  the  right 
to  take  from  appellant  his  membership,  and  sell  it  in  the 
market  to  another.  What  could  be  gained  by  a  sale  unless 
the  purchaser  could  be  invested  with  the  right  to  a  seat  on 
the  board  ?  Is  a  court  of  equity  created  to  render  a  decree  in 
a  case  which  it  is  powerless  to  enforce  ?  We  have  never 
understood  that  courts  of  equity  were  organized  to  render 
decrees  which  could  be  of  no  practical  benefit  to  any  person, 
and  which  could  not  be  carried  out  and  enforced. 

In  Gallager  v.  Lane,  16  Blatchf.  410,  (a  case  cited  by  ap- 
pellee in  support  of  his  petition  for  a  rehearing,)  Choate, 
Justice,  in  delivering  the  opinion  of  the  court,  said :  "In  an 
unreported  case  in  this  district  Judge  Blatchford  refused  to 
make  an  order  for  the  sale  at  auction  of  a  seat  in  the  stock 
exchange,  solely,  however,  on  the  ground  that  he  would  not 
permit  a  public  sale  to  be  made,  under  the  sanction  of  the 
court,  in  a  case  where  the  assignee  could  not  undertake,  with 
the  purchaser,  to  deliver  the  thing  sold."  There  is  much 
wisdom  in  this  remark.  As  we  have  seen,  a  purchaser, 
should  a  sale  of  the  certificate  be  ordered,  could  acquire  no 
right  to  a  seat  unless  the  board  saw  fit  to  admit  such  pur- 
chaser, and  a  court  ought  not  to  be  required  to  render  a  decree 
that  could  be  of  no  practical  benefit- to  any  person. 

It  is  contended  that  the  two  Pennsylvania  cases  cited  in 
the  opinion  are  not  authority  in  this  case.  In  one  of  the 
cases  (Pancoast  v.  Gowen,  93  Pa.  St.  66,)  it  is  said :  "A  seat 
in  the  board  of  brokers  is  not  property  subject  to  execution 
in  any  form.  It  is  a  mere  personal  privilege,  perhaps  more 
correctly  a  license,  to  buy  and  sell  at  the  meetings  of  the 
board.  It  certainly  could  not  be  levied  on  or  sold  under  a 
ft.  fa.  The  sheriff's  vendee  would  acquire  no  title  which  he 
could  enforce.  Nor  is  it  within  either  the  words  or  the  spirit 
of  the  act  of  June  16,  1836,  providing  for  attachment  on 
judgment.  Whether  the  proceeds  of  the  sale  of  the  seat  in 
the  hands  of  the  treasurer  of  the  board,  and  payable  to  the 
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defendant  according  to  the  regulations  and  by-laws  of  the 
board,  could  be  thus  reached,  is  an  entirely  different  ques- 
tion. This,  and  no  more,  is  what  we  understand  to  have 
been  decided  by  the  Supreme  Court  of  the  United  States  in 
Hyde  v.  Woods,  4  Otto,  525,  where  Mr.  Justice  Miller  says:' 
'If  there  had  been  left  in  the  hands  of  the  defendants  any 
balance,  after  paying  the  debts  due  to  the  members  of  the 
board,  that  balance  might  have  been  recovered  by  the  assignee 
in  bankruptcy.'  "  We  supposed  this  and  the  other  case  had 
a  direct  bearing  on  the  question.  Indeed,  this  case  cites 
Hyde  v.  Woods,  the  leading  case  upon  which  petitioner  relies, 
and  shows  plainly,  as  we  think,  that  it  has  no  bearing  in  a 
case  like  the  one  under  consideration. 

It  will  not,  however,  be  necessary  to  discuss  the  question 
further.  We  are  satisfied  that  the  conclusion  reached  on 
the  original  hearing  was  correct,  and  the  petition  for  a  re- 
hearing will  be  denied. 

Mr.  Justice  Mulkey,  dissenting: 

When  the  opinion  in  this  case  was  first  filed,  I,  with  some 
hesitation  and  doubt,  concurred  with  the  majority  of  the  court 
in  its  approval;  but  subsequent  investigation,  and  a  more 
mature  consideration  of  the  subject,  fully  satisfy  me  that  the 
conclusion  reached  is  not  supported  either  by  principle  or 
authority,  and  I  therefore  respectfully  dissent  from  it.  All 
that  there  is  in  the  charter,  rules  and  by-laws  of  the  board  of 
trade,  in  regard  to  the  transferability  of  certificates  of  mem- 
bership, are  the  following  rules  of  the  board : 

"Rule  10 — Memberships, 
"Sec.  1.  Any  person  of  good  character  and  credit,  and  of 
legal  age,  and  resident  of  or  permanently  doing  business  in 
the  city  of  Chicago,  on  presenting  a  written  application, 
indorsed  by  two  members,  and  stating  the  name  and  busi- 
ness avocation  of  the  applicant,   after  ten  days'  notice  of 
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such  application  shall  have  been  posted  on  the  bulletin  of 
the  exchange,  may  be  admitted  to  membership  in  the  asso- 
ciation, upon  approval  by  at  least  ten  (10)  affirmative  ballot 
votes  of  the  board  of  directors,  and  upon  payment  of  an 
initiation  fee  of  $1000,  or  on  presentation  of  a  certificate  of 
unimpaired  or  unforfeited  membership,  duly  transferred,  and 
by  signing  an  agreement  to  abide  by  the  rules,  regulations 
and  by-laws  of  the  association,  and  all  amendments  that 
may,  in  due  form,  be  made  thereto. 

"Sec.  2.  Every  member  shall  be  entitled  to  receive  a  cer- 
tificate of  membership,  bearing  the  corporate  seal  of  the 
association,  and  the  signatures  of  the  president  and  secre- 
tary ;  and  if  the  member  in  whose  name  said  certificate 
stands  has  paid  all  assessments  due,  and  has  against  him 
no  outstanding  unadjusted  or  unsettled  claims  or  contracts 
held  by  members  of  the  association,  and  said  membership  is 
not  in  any  way  impaired  or  forfeited,  it  shall,  upon  the  pay- 
ment of  ten  (10)  dollars,  be  transferable  upon  the  books  of 
the  association,  to  any  person  eligible  to  membership  who 
may  be  approved  by  the  board  of  directors,  after  due  notice, 
by  posting,  as  provided  in  section  1  of  this  rule.  The  mem- 
bership of  a  deceased  member  shall  be  transferable,  in  like 
manner,  by  his  legal  representative.  Prior  to  the  transfer 
of  any  membership,  application  for  such  transfer  shall  -be 
posted  upon  the  bulletin  of  the  exchange  for  at  least  ten 
days,  when,  if  no  objection  is  made,  it  shall  be  assumed  the 
member  has  no  outstanding  claims  against  him.  " 

Mr.  Justice  Sheldon  also  dissents. 
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William  Stage 

v. 
Jacob  Gorich. 

Filed  at  Ottaica  March  28,  1883 — Rehearing  denied  September  Term,  18S3. 

1.  Arbitration — settlement  of  partnership  through  aid  of  another  is 
not  an  arbitration  and  award.  Where  partners  sought  and  obtained  the 
aid  of  an  accountant  in  adjusting  their  accounts,  for  the  purpose  of  a  settle- 
ment, and  he  prepared  a  paper  showing  what  he  considered  a  fair  settlement 
between  them,  which  they  adopted:  Held,  that  this  was  no  arbitration,  and 
the  paper  prepared  by  the  accountant  was  no  award,  it  merely  constituting  a 
settlement,  liable  to  be  opened  for  mistake. 

2.  Settlement — opened  for  correction  of  mistakes.  Where  it  is  clearly 
shown  that  one  partner  has  made  advances  for  the  use  of  the  firm  of  consid- 
erable sums,  which  were  not  taken  into  consideration  at  a  settlement  had 
between  the  partners,  on  bill  filed  by  one  of  the  partners  for  an  account,  it 
was  held,  the  cause  should  have  been  referred  to  the  master  to  state  anew 
the  accounts,  so  far  as  concerned  the  omitted  items. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Grundy  county;  the  Hon.  Josiah  McKoberts,  Judge,  pre- 
siding. 

Mr.  Perry  A.  Armstrong,  for  the  appellant : 
The  proof  fails  to  show  there  was  any  arbitration  or  sub- 
mission to  an  arbitrator.  The  exhibit  upon  which  the  settle- 
ment was  based  is  not  under  seal,  nor  signed  by  Judge  Grant 
as  arbitrator,  referee  or  accountant,  so  that  if  there  was  any 
submission  to  him  as  arbitrator,  it  was  in  parol,  which,  in 
order  to  bind  the  parties,  must  be  clearly  proved.  Koon  et  al. 
v.  Hollingsworth,  97  111.  52 ;  Ingraham  et  al.  v.  Whitmore  et  al. 
75  id.  24. 

But  if  it  was  an  award,  it  is  not  valid,  because  it  did  not 
cover  and  determine  what  is  claimed  to  have  been  submitted. 
An  award,  to  be  good,  must  settle  and  determine  every  matter 
submitted.     If  it  does  not,  or  goes  outside  and  beyond  the 
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submission,  it  is  void.     Alfred  v.  Kankakee  and  Southwestern 
E.  R.  Co.  92  111.  609 ;   Hadaway  v.  Kelly,  78  id.  286. 

It  is  not  pretended  that  various  advances  and  payments 
made  by  appellant  were  disposed  of  by  Judge  Grant.  Then, 
if  there  had  been  a  submission  of  the  partnership,  accounts 
to  him,  his  statement  of  the  account  would  have  been  void- 
able, and  subject  to  review  and  correction  in  a  court  of  equity 
for  either  fraud,  corruption,  unfairness,  mistake,  undue  influ- 
ence, accident,  miscalculation,  improper  conduct  of  the  arbi- 
trator, or  for  any  other  cause  vicious.  Pulliam  v.  Pensoneaa, 
33  111.  375  ;  Wiley  v.  Platter,  17  id.  540  ;  Williams  v.  Warner, 
21  id.  541 ;  Haywood  v.  Harmon,  17  id.  477;  Spink  v.  Cook, 
19  id.  415;  Kimball  v.  Walker,  30  id.  482 ;  Tucker  v.  Page, 
69  id.  180;  Howell  v.  Howell,  26  id.  460;  Sherfy  v.  Graham, 

72  id.  158. 

■ 

Mr.  S.  P.  Avery,  for  the  appellee,  contended,  from  the 
facts  in  evidence,  that  the  partnership  matters  of  the  firm 
were  submitted  by  the  parties  to  Judge  Grant  as  an  arbi- 
trator, and  that  his  finding,  on  a  full  and  fair  hearing  and 
investigation,  was  an  award  binding  on  all  the  parties,  and 
that  there  was  no  mistake  made. 

Mr.  S.  C.  Stough,  also,  for  the  appellee : 

An  award  has  the  effect  of  an  adjudication,  and  is  conclu- 
sive upon  the  parties.  ,  Rogers  v.  Holden,  13  111.  293 ;  Pul- 
liam v.  Pensoneau,  33  id.  374 ;  Morgan  et  al.  v.  Stevens,  78 
id.  286. 

All  reasonable  intendments  will  be  indulged  in  for  the  pur- 
pose of  supporting  an  award.  Haywood  et  al.  v.  Harmon 
et  al.  17  111.  .477;   Tucker  v.  Page,  69  id.  179. 

An  erroneous  decision,  or  an  error  of  judgment  on  the  part 
of  the  arbitrator,  will  not  vitiate  the  award.  Merritt  v.  Mer- 
ritt,  11  111.  565;  Smith  v.  Douglas,  16  id.  34;  Ross  &  Ham- 
mond v.  Watts,  id.  99. 
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Arbitrators  by  a  submission  become  the  judges,  by  choice 
of  the  parties,  both  of  the  law  and  the  fact,  and  there  is  no 
appeal  or  review  from  or  of  any  decision  made  by  them 
within  the  scope  of  their  powers,  except  for  fraud,  partiality 
or  misconduct.  And  a  mistake,  either  of  law  or  of  fact,  by 
arbitrators,  is  no  ground  for  setting  aside  their  award,  but  a 
mistake  in  the  draft  of  the  award  may  be  reformed  so  as  to 
conform  to  the  award  actually  made.  Sherfy  v.  Graham,  72 
111.  15S. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  bill  by  Stage,  against  Gorich,  for  an  accounting 
and  an  adjustment  of  their  accounts  as  partners,  alleging 
that  they  had  made  a  settlement,  with  the  aid  of  Judge  Grant, 
to  whom  their  memoranda  and  vouchers  and  statements  were 
made,  but  that,  by  mistake,  several  important  items  of  ad- 
vances by  Stage  to  the  use  of  the  firm  were  omitted,  etc. 
Defendant  answered,  among  other  things  alleging,  in  sub- 
stance, that  their  matters  in  dispute  were  submitted  to  Grant 
as  an  arbitrator,  and  that  he  had  made  an  award,  by  which 
the  parties  were  bound,  and  the  right  to  an  accounting  was 
cat  off.  Evidence  was  taken,  and  the  question  thus  raised 
was  submitted  to  the  court.  The  circuit  court  held  the  pro- 
ceeding before  Grant  to  be  an  arbitration,  and  the  result  to 
be  an  award  binding  upon  the  parties.  This  was  affirmed 
by  the  Appellate  Court,  and  this  is  an  appeal  from  the  judg- 
ment of  affirmance. 

After  a  careful  examination  of  the  proofs,  we  think  this 
conclusion  was  erroneous.  From  the  proofs  we  think  that 
the  parties  simply  sought  and  obtained  the  aid  of  Judge 
Grant  in  adjusting  their  accounts  for  the  purposes  of  a  set- 
tlement, and  that  the  paper  prepared  by  him  was  simply  an 
expression  of  an  opinion  by  him,  to  them,  as  to  what  would 
constitute  a  fair  settlement  between  them.     This  paper  had 
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no  legal  force  until  it  was  accepted  and  agreed  to  by  the  •par- 
ties. The  whole  transaction  constituted  a  mere  settlement 
between  the  parties.  The  proofs  show,  satisfactorily,  that 
Stage  made  advances  for  the  use  of  the  partnership  of  con- 
siderable amounts,  which,  by  mistake,  were  not  taken  into 
consideration  at  this  settlement.  Instead  of  holding  the 
parties  bound  by  these  proceedings  as  by  the  award  of  an 
arbitrator,  the  cause  ought  to  have  been  referred  to  the  mas- 
ter to  state  anew  the  accounts  between  the  parties,  so  far  as 
concerns  these  omitted  items.  The  decree  of  the  circuit  court 
ought  to  have  been  reversed  and  the  cause  remanded. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed, 
that  further  proceedings  may  be  had  in  conformity  to  this 

opinion. 

Decree  reversed. 


A  petition  for  rehearing  was  filed  in  this  case,  chiefly  upon 
the  ground  that  the  court  had  not,  in  its  opinion,  disposed  of 
a  motion  to  dismiss  the  appeal,  which  was  reserved  for  the 
hearing.  The  application  for  rehearing  was  denied,  and  the 
following  filed : 

Per  Curiam  :  The  motion  to  dismiss  this  appeal  can  not 
be  allowed.  It  rests  upon  the  allegation  that  the  amount 
involved  is  less  than  $1000.  Taking  to  be  true  all  the  proofs 
tending  to  support  the  claims  of  complainant,  and  rejecting 
all  proofs  to  the  contrary,  it  is  apparent  that  more  than 
$1000  is  involved  in  this  controversy. 
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Jacob  Haish 

v. 

George  Payson. 

Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Evidence — opinion  on  question  of  value  of  services.  In  an  action 
by  an  attorney  to  recover  for  professional  services  for  the  defendant,  such 
services  resulting  in  a  favorable  compromise  of  litigation,  opinions  of  other 
attorneys  may  be  received  as  to  the  value  of  the  services  rendered;  but 
opinions  as  to  the  benefits  of  the  compromise  to  the  defendant  in  his  busi- 
ness in  the  future  are  not  admissible. 

2.  Same — elements  that  .may  be  considered  infixing  value  of  profes- 
sional services.  While  the  amount  involved  in  the  litigation  may  not  im- 
properly be  considered  in  fixing  the  value  of  the  services  of  an  attorney  in 
the  case  which  led  to  a  settlement  of  the  matters  in  dispute,  and  the  securing 
of  certain  rights  and  privileges  to  his  client,  yet  it  is  not  admissible  to  go  into 
an  inquiry  concerning  prospective  benefits  which  may  accrue  in  the  future  to 
the  client  from  such  settlement. 

3.  Same — comparing  result  of  litigation  with  other  cases  on  question 
of  value  of  legal  services.  In  proving  the  value  of  legal  services  of  an 
attorney  in  the  defence  of  a  suit,  and  attending  to  other  matters,  leading  to  a 
favorable  settlement  of  the  litigation,  it  is  not  proper  to  present  to  the  view 
of  the  jury  the  settlements  made  with  other  persons  by  those  settling  with 
the  client,  either  by  direct  evidence  or  by  the  form  of  a  hypothetical  ques- 
tion to  witnesses.  It  is  not  proper  to  show  that  the  settlement  with  the 
client  was  much  more  favorable  than  with  other  parties.  Such  comparisons 
should  not  be  permitted. 

4.  Same — hypothetical  question,  as  assuming  facts.  If  it  be  allowable 
to  assume  facts  in  a  hypothetical  question  to  a  witness,  it  is  not  permissible 
to  assume  what  is  not  within  the  range  of  legitimate  evidence.  Such  a  ques- 
tion, filled  with  partial  statements  of  facts,  containing  inferences  and  con- 
clusions drawn  from  them,  should  not  be  allowed,  and  is  well  calcidated  to 
mislead  the  jury. 

5.  In  this  case  a  question  covering  some  two  and  a  half  pages,  containing 
no  appearance  of  hypothesis  until  near  the  close,  was  read  to  several  wit- 
nesses, in  the  presence  of  the  jury,  which  was  objected  to,  and  it  was  held 
an  anomaly,  and  condemned  as  improperly  allowed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 
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This  was  a  suit  brought  in  the  Superior  Court  of  Cook 
county,  to  recover  for  legal  services  rendered.  The  nature 
of  the  case  appears  sufficiently  from  the  following  question, 
which  was  propounded  to  witnesses  on  the  trial : 

Question — "This  is  a  suit  by  George  Payson,  Esq.,  a  mem- 
ber of  the  bar  of  this  city,  against  Jacob  Haish,  of  De  Kalb, 
to  recover  fees  for  professional  services.     Haish  had  been 
sued  some  time  about  the  end  of  1876,  in  the  United  States 
Court,  in  Chicago,  for  the  infringement  of  certain  patents  on 
barbed  fence  wire.     Other  parties  being  sued  under  the  same 
patents  formed  an  association  for  their  mutual  defence,  and 
retained  Mr.  Payson,  Mr.  N.  C.  Gridley,  and  Messrs.  Mun- 
day,  Evarts  &  Adcock,  as  their  counsel.     Haish  joined  this 
union  in  1879.     The  suits — fourteen  in  all — then  went  on 
together,  and  a  very  large  amount  of  testimony  was  taken. 
They  were  all  tried  together  before  Judges  Drummond  and 
Blodgett,  argued  at  great  length,  taken  under  advisement, 
and  a  decision  rendered  some  seven  months  thereafter,  find- 
ing three  of  the  plaintiffs'  patents  valid,  and  all  of  the  defend- 
ants guilty  of  infringement.     A  petition  for  rehearing  was 
presented  by  the  other  defendants,  but  in  this  Haish  did  not 
join.     He  had  received  assurances  from  one  of  the  plaintiffs' 
attorneys  that  he  should  not  be  in  any  way  molested, — that 
he  should  pay  nothing  for  the  past,  and  have  a  free  license  for 
the  future.     He  accordingly  refused  to  apply  for  a  rehearing. 
At  the  request  of  the  plaintiffs'  attorney  he  wrote  him  a  letter, 
stating  that  he  wanted  no  rehearing.      He  went  in  person  to 
Judge  Drummond  and  told  him  the  same  thing,  and  finally 
stood  up  in  open  court  and  publicly  stated  to  the  court  that 
he  was  content  with  the  decree  then  drawn,  and  was  willing 
to  have  it  entered  against  him.     He  also  used  his  influence 
with  the  other  defendants  to  settle,  which  they  all  finally  did  ; 
but  on  his  applying  to  the  plaintiffs  to  carry  out  their  agree- 
ment with  him  he  was  told  that  they  had  made  no  such  prom- 
ises, and  that  he  could  have  no  better  terms  than  the  rest. 
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This  he  refused  to  do,  and  soon  after,  in  January,  1881,  he 
retained  Messrs.  Munday,  Evarts  &  Adcock  to  carry  on  the 
litigation  for  him  alone,  and  he  also  retained  Mr.  Payson  to 
act  with  them  as  counsel.  The  services  here  sued  for  com- 
menced at  this  time.  Mr.  Haish  had  $300,000  invested  in 
his  business  of  making  barbed  wire,  having  one  manufactory 
at  De  Kalb,  Illinois,  and  another  at  Johnstown,  Pennsylvania. 
These  gentlemen  accepted  his  retainer.  They  at  once  went 
to  work  to  see  if  they  could  not  get  a  rehearing,  or  if  they 
failed  in  that,  to  prevent  an  injunction.  The  court  did  allow 
them  to  re-argue  the  case,  and  then  held  that  only  two  of 
the  plaintiffs'  patents  had  been  infringed  by  Haish.  The 
next  question  was  whether  Haish  should  be  enjoined.  This 
question  was  also  argued  at  length  by  eminent  counsel  for 
the  plaintiffs,  and  Mr.  Payson  and  Munday  for  Haish,  and 
the  court  finally  decided  that  no  injunction  should  issue, 
provided  he  paid  into  court  every  month,  to  await  the  final 
result  of  the  suit,  seventy-five  cents  for  every  one  hundred 
pounds,  the  same  as  had  to  be  paid  by  the  other  licensees. 
The  negotiations  for  a  settlement,  which  had  been  previously 
broken  off,  were  now  renewed,  Mr.  Thurston,  leading  counsel 
for  the  patentees,  going  at  once  from  the  court  room  to  Mr. 
Payson's  office  for  that  purpose,  but  still  without  success, 
the  patentees  not  being  willing  to  offer  Mr.  Haish  such  terms 
as  he  or  his  counsel  were  ready  to  accept.  The  next  step 
taken  by  the  patentees  was  to  prosecute  a  suit  against  one 
of  Mr.  Haish's  customers  in  the  State  of  New  York,  where- 
upon a  petition  was  prepared  by  Munday,  Evarts  &  Adcock, 
and  presented  to  Judge  Drummond,  for  the  purpose  of  pre- 
venting the  patentees  from  going  on  with  said  suit.  Judge 
Drummond  intimated  so  clearly  his  opinion  that  Haish's 
customers  should  not  be  interfered  with  in  that  way,  that 
nothing  more  was  done  in  that  suit,  and  negotiations  were 
again  resumed,  after  long  and  repeated  consultations,  Haish's 
counsel  striving  all  the  time  to  secure  for  him  the  most  favor- 
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able  terms,  encouraging  him  to  hold  out,  assuring  him  of 
final  success  in  the  Supreme  Court  if  his  proposition  should 
be  rejected  by  the  other  side,  but  at  the  same  time  urging 
him  to  settle  whenever  he  could  do  so  on  proper  terms.  A 
settlement  was  at  last  effected, — a  settlement  whereby,  it  is 
claimed  by  Mr.  Payson,  that  Haish  secured  the  following 
advantages :  First,  he  is  released  from  all  claims  for  past 
infringements,  amounting,  according  to  his  own  estimate,  to 
$107,000;  second,  he  is  allowed  to  withdraw  some  $25,000 
deposited  by  him  in  court ;  third,  he  received  from  the  pat- 
entees $10,000  in  cash;  and  fourth,  he  obtains  a  license 
under  all  their  patents  for  fourteen  years,  the  same  as  all 
their  licensees,  with  the  following  important  differences : 
Thus  he  obtains  the  right  to  make  10,000  tons  of  barbed 
wire  for  each  year  during  the  fourteen  years,  whereas  the 
utmost  they  had  been  before  willing  to  offer  him  was  4000 
tons.  On  the  first  4000  tons  he  pays  no  royalty,  whereas  on 
the  terms  first  offered  he  would  have  had  to  pay  seventy-five 
cents  a  hundred  pounds,  making  a  saving  to  him  of  $60,000 
a  year.  On  the  next  4000  tons  he  pays  only  fifty  cents 
a  hundred,  instead  of  seventy-five  cents,  making  a  further 
saving  of  $20,000  a  year,  or  in  all,  $80,000  a  year,  or  $1,- 
120,000  for  the  whole  fourteen  years,  if  the  business  con- 
tinues so  long,  which  he  would  have  had  to  pay  if  he  had 
got  no  better  terms  than. those  first  offered, — all  this  being 
in  addition  to  the  regular  profit  made  by  him  in  common 
with  all  the  rest,  and  which,  at  two  cents  a  pound,  would 
amount  to  $400,000  a  year,  thus  leaving  him  in  a  better 
position  than  if  the  patents  had  been  held  invalid  and  the 
business  thrown  open.  On  this  supposed  state  of  facts,  what, 
in  your  opinion,  would  be  a  fair  and  reasonable  compensa- 
tion for  Mr.  Payson's  service  to  Mr.  Haish,  Messrs.  Munday, 
Evarts  and  Adcock  being  associated  with  him  and  continually 
advising  with  him,  and  he  taking  part  in  the  consultation, 
the  negotiations,  and  the  arguments  in  court?" 
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The  court  permitted  the  plaintiff's  counsel,  against  the 
objection  of  the  defendant,  to  read  and  propound  the  above 
question  to  five  several  attorneys  who  were  called  as  wit- 
nesses. After  opinions  had  been  given  under  this  question 
by  the  witnesses,  varying  from  $15,000  to  $30,000,  these 
witnesses  were  recalled,  and  the  question  was  amended  by 
striking  out  the  following  language :  "All  this  being  in  addi- 
tion to  the  regular  profits  made  by  him  in  common  with  all 
the  rest,  and  which,  at  two  cents  a  pound,  the  present  profits, 
would  amount  to  $400,000  a  year,  thus  leaving  him  in  a 
better  condition  than  if  the  patents  had  been  held  invalid 
and  the  business  thrown  open  to  all  the  world, " — and  as  thus 
amended  the  question  was  re-propounded  to  the  witnesses, 
and  their  original  valuation  re-asserted. 

Evidence  was  also  given,  against  the  objection  of  the 
defendant,  tending  to  show  that  the  terms  of  defendant's 
compromise  were  more  favorable  than  those  on  which  those 
other  individuals  who  had  been  similarly  prosecuted,  settled, 
and  also  tending  to  show  what  special  benefits  resulted  to 
the  defendant,  as  stated  in  the  question  above,  and  with  the 
same  estimation  thereof  in  figures  at  $1,120,000. 

The  jury,  by  their  verdict,  found  for  the  plaintiff,  and 
assessed  his  damages  at  $8000,  for  which  the  court,  after 
overruling  the  defendant's  motion  for  a  new  trial,  gave  judg- 
ment, which,  on  appeal  to  the  Appellate  Court  for  the  First 
District,  was  affirmed,  and  the  defendant  appealed  to  this 
court. 

Mr.  Frank  J.  Smith,  Mr.  Joseph  B.  Stephens,  and  Mr.  F. 
A.  Helmer,  for  the  appellant. 

Mr.  William  H.  King,  and  Mr.  Frederick  W."  Packard,  for 
the  appellee. 

24—107  Ivl. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  mode  of  presentation  of  this  case  to  the  jury  was 
such  as,  in  our  opinion,  to  require  a  reversal  of  the  judg- 
ment. The  evidence  which  was  permitted  to  be  given,  and 
the  so-called  hypothetical  question  which  was  allowed  to  be 
put  and  read  over  to  witnesses,  were  calculated  to  draw  away 
the  minds  of  the  jury  from  the  true  inquiry,  what  was  the 
extent  and  value  of  the  professional  services  rendered  the 
defendant  by  the  plaintiff,  to  the  contemplation  of  the  large 
sums  of  money  which  would  result  in  the  future  from  the 
saving  of  royalty,  which  in  fourteen  years  would  reach  the 
enormous  amount  of  $1,120,000, — suggestive  of  the  idea,  to 
the  jury,  that  the  plaintiff  ought  to  be  admitted  to  a  partici- 
pation of  such  magnificent  gains.  While  the  amount  involved 
might  not  improperly  be  considered  in  fixing  the  value  of  the 
plaintiff's  services,  yet  we  consider  it  not  admissible  to  go 
into  an  inquiry  concerning  prospective  benefits  which  might 
accrue  in  the  future.  Testifying  to  the  amount  of  the  bene- 
fits which  would  be  realized  by  the  defendant  in  the  future 
is  not  the  statement  of  a  fact,  but  the  giving  of  an  opinion. 
In  the  present  case,  opinions  may  be  received  as  to  the  value 
of  the  services,  but  opinions  as  to  benefits  in  the  future  are 
not  admissible. 

A  citation  is  made  of  the  rule,  as  laid  down  in  Eggleston  v. 
Boardman,  37  Mich.  18,  that  the  professional  skill  and  stand- 
ing of  the  person  employed,  his  experience,  the  nature  of  the 
controversy,  both  in  regard  to  the  amount  involved  and  the 
character  and  nature  of  the  questions  raised  in  the  case,  as 
well  as  the  result,  should  all  be  taken  into  consideration  in 
fixing  the  value  of  the  services  rendered,  and  it  is  claimed 
that  what  was  here  done  was  justified  under  the  above 
authority,  as  showing  the  result.  The  word  "result,  "thus 
used,  we  understand  to  mean  the  termination  of  the  contro- 
versy, whether  successful  or  otherwise,  and  not  the  ultimate 
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benefit  to  the  client.  As  remarked  in  Bobbins  v.  Harvey, 
5  Conn.  341,  the  inquiry  under  a  quantum  meruit  is  not  what 
benefits,  immediate  and  remote,  have  been  derived  from  the 
services,  but  the  question  is,  what  is  the  general  worth  of  the 
services  rendered.  The  objection  is  not  that  the  amount 
involved  might  not  be  taken  into  consideration,  but  the  mis- 
chief of  the  coarse  pursued  was,  that  it  was  calculated  to 
mislead  the  jury  to  think  that  the  ultimate  benefits  to  be 
derived  by  the  defendant  was  the  measure  of  compensation. 

Another  objection  to  the  mode  of  the  presentment  of  the 
case  was  in  offering  to  the  view  of  the  jury  the  settlements 
which  had  been  made  with  other  persons.  This  was  done  by 
the  evidence,  and  by  the  question  objected  to.  The  idea  was 
held  out  to  the  jury  that  the  settlement  got  by  the  defendant 
was  a  much  more  favorable  one  than  those  made  by  others, 
and  that  that  was  an  advantage  obtained  by  the  defendant 
which  should  be  considered  by  the  jury.  The  question  re- 
marks upon  the  "important  differences"  between  the  settle- 
ments as  an  advantage  of  the  defendant,  and  upon  the  price 
which  "had  to  be  paid  by  the  regular  licensees  under  the 
patents."  Comparison  of  the  settlement  which  the  defendant 
made,  with  settlements  which  othe'r  people  might  have  made, 
should  not  have  been  admitted, — and  this,  if  not  done  directly, 
was  at  least  in  an  indirect  manner  brought  before  the  jury. 

The  above  question,  read  to  witnesses,  was  a  compound  of 
positive  assertions  of  facts  and  conclusions.  It  is  said  the 
question  is  a  hypothetical  one,  and  that  in  such  a  question  it 
is  allowable  to  assume  facts ;  but  it  is  not  permissible  to 
assume  what  is  not  within  the  range  of  legitimate  evidence. 
The  sum  of  $1,120,000  as  future  benefits  is  a  conclusion, 
which  the  question  figures  out  by  inference  from  alleged 
facts.  Evidence  is  to  be  given  only  of  facts.  The  infer- 
ence and  conclusion  which  the  question  contains  a  witness 
would  not  be  admitted  to  testify  to.  The  hypothetical  fea- 
ture of  the  question  is   hardly   discernible.      The  question 
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covers  some  two  and  a  half  pages,  containing  in  it  no  appear- 
ance of  hypothesis,  nntil  in  the  last  sentence,  in  the  words, 
"on  this  supposed, state  of  facts."  The  reading  over  of  this 
lengthy  paper,  filled  with  partial  statements  of  facts,  con- 
taining conclusions  drawn  from  them,  many  times  in  the 
hearing  of  the  jury,  was  calculated  to  possess  them  most 
fully  with  the  plaintiff's  side  of  the  case,  and  not  leave  their 
minds  open  to  an  unbiased  consideration  of  the  whole  of  the 
facts  of  the  case.  Opportunity  should  not  be  given  for  doing 
this,  through  the  medium  of  a  question  put  to  witnesses. 
The  question  is  an  anomaly,  and  must  receive  condemnation. 
For  the  errors  indicated  the  judgment  of  the  Appellate 
Court  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings.  Judgment  reversed. 

Scott,  Ch.  J.,  and  Walker,  J, :    We  do  not  concur  in  this 
opinion. 

Mr.  Justice  Dickey  took  no  part  in  the  decision. 


Paul  Cornell 

v. 

The  People  ex  rel.  Charles  Walsh. 

Filed  at  Ottawa  May  10,  1883— Rehearing  denied  September  Term,  1883. 

1.  Municipal  coepoeations — how  far  subject  to  legislative  control. 
There  is  no  doubt  in  regard  to  the  general  proposition  that  the  legislature 
has  the  power  to  control  municipal  bodies  which  it  has  created,  and  may,  as 
a  general  rule,  alter  or  amend  the  act  of  incorporation  at  pleasure;  but  all 
such  changes  must  be  subject  to  such  limitations  as  may  be  imposed  by  the 
constitution  of  the  State.  It  may  enlarge  or  diminish  the  corporate  powers 
of  the  South  Park  Commissioners  of  Cook  county. 

2.  Same — who  are  "corporate  authorities,"  upon  whom  the  power  of 
taxation  may  be  conferred.  The  "corporate  authorities"  intended  by  the 
constitution  upon  whom  the  power  of  taxation  may  be  conferred,  are  such 
municipal  officers  as  may  have  been  elected  directly  by  the  people  of  the  dis- 
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trict,  or  appointed  in  some  mode  to  which  the  people  of  the  district  have 
given  their  assent.  The  people  of  such  bodies  must  assent  to  the  confer- 
ring and  exercise  of  such  powers  by  electing  the  authorities,  or  must,  by  a 
vote  for  the  charter,  assent  to  their  appointment  by  some  other  officer  or 
person. 

3.  The  clause  in  the  constitution  of  1848  that  the  corporate  authorities  of 
cities,  etc.,  may  be  vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes,  such  taxes  to  be  uniform  in  respect  to  persons  and  property,  etc., 
and  a  similar  clause  in  the  present  constitution,  is  held  a  limitation  upon  the 
power  of  the  legislature  to  confer  the  right  to  assess  and  collect  taxes  upon 
any  other  persons  than  the  corporate  or  local  authorities  of  the  municipality 
or  district  to  be  taxed. 

4.  Board  of  park  commissioners — considered  as  a  municipal  corpo- 
ration— with  power  of  taxation.  The  people  of  the  towns  affected  by  the 
Park  act  of  18G9,  having,  by  a  vote,  accepted  its  provisions,  the  board  of 
park  commissioners  thereby  created  became  a  municipal  corporation,  in 
whom  the  legislature  might  vest  power  to  assess  and  collect  taxes  within  the 
park  district  for  the  special  tforporate  purposes  of  its  creation. 

5.  Same— as  to  the  mode  of  their  appointment— and  by  whom.  By 
adopting  the  Park  act  of  1869,  the  people  of  the  district  assented  to  its  pro- 
visions making  the  commissioners  corporate  authorities,  and  that  they  might 
be  appointed  as  provided  in  that  act.  They  gave  their  assent  that  the  first 
board  of  corporate  authorities  should  be  appointed  by  the  Governer,  and  that 
their  successors  should  thereafter,  as  a  vacancy  occurred,  be  appointed  by 
the  judge  of  the  circuit  court  of  Cook  county.  Upon  no  other  terms  did  the 
people  of  the  district  assume  the  burden  of  taxation  which  the  corporate 
authorities  had  the  power  to  impose. 

6.  Same — changing  the  mode  of  appointment  without  the  assent  of 
those  interested — constitutionality  of  the  act.  Where  the  people  of  a  mu- 
nicipality have  assented  to  the  appointment  of  park  commissioners  who  are 
invested  with  the  corporate  power  of  levying  taxes,  by  a  judge  of  a  court  in 
their  midst,  a  subsequent  act  of  the  legislature  taking  such  appointing  power 
from  such  judge,  and  conferring  it  upon  the  Governor  of  the  State,  thereby 
changing  the  mode  of  appointment  in  a  manner  not  assented  to,  is  unconsti- 
tutional and  void,  and  a  commissioner  appointed  by  the  Governor  will  have 
no  rightful  authority  to  exercise  the  duties  of  such  office. 

7.  The  first  section  of  the  act  of  1881  merely  prohibits  any  judge  of  the* 
circuit  court  from  appointing  any  park  commissioner;  but  the  second  section 
purports  to  authorize  the  Governor  to  appoint.     The  second  section  being 
unconstitutional,  and  the  purpose  of  the  entire  act  being  to  accomplish  but  a 
single  object,  both  sections  must  fall  together. 

8.  Statute — of  its  validity,  in  part  or  as  a  whole.  Where  it  is  appar- 
ent that  an  entire  act  of  the  legislature  is  intended  to  accomplish  a  single 
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object,  although  one  section  may  be  good,  and  the  other  bad,  as  in  violation 
of  the  constitution,  both  sections  must  fall  together;  but  if  a  statute  attempts 
to  accomplish. two  or  more  objects,  and  is  void  as  to  one,  it  may  be  in  every 
respect  valid  as  to  the  other. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  S.  Williams,  for  the  appellant : 

The  opposition  between  an  act  of  the  legislature  and  the 
constitution  must  be  strong  and  clear  to  justify  the  courts  in 
holding  the  act  unconstitutional.  Lane  v.  Dor  man,  3  Scam. 
238 ;  People  v.  Marshall,  1  Gilm.  672 ;  People  v.  Hatch,  33 
111.  130;  Chicago,  Danville  and  Vincennes  R.  R.  Co.  v.  Smith, 
62  id.  268. 

The  park  commissioners,  by  the  vote  of  the  people,  became 
a  corporate  authority,  and  are  the  agents  by  whom,  in  part, 
the  people  of  the  State  carry  on  the  government.  People  v. 
Salomon,  51  111.  37;  Wilcox  et  al.  v.  People  ex  rel.  90  id.  192; 
People  ex  rel.  v.  Walsh  et  al.  96  id.  232. 

Being  a  public  municipal  corporation,  it  is  subject  to  legis- 
lative control,  there  being  no  vested  right  in  its  franchises. 
County  of  Richland  v.  County  of  Lawrence,  12  111.  8;  Trustees 
of  Schools  v.  Tatman,  13  id.  30;  Dennis  v.  Maynard,  15  id. 
480 ;  People  v.  Power,  25  id.  191 ;  People  ex  rel.  v.  Brislin, 
80  id.  432 ;  People  ex  rel.  v.  Brown,  §3  id.  97 ;  Buffett  et  al. 
v.  Great  Western  R.  R.  Co.  25  id.  355;  Coles  v.  Madison 
County,  Breese,  115;  United  States  v.  Railroad  Co.  17  How. 
329;  Stale  Bank  v.  Knoop,  16  id.  369;  Sloan  v.  State,  8 
Blackf.  361 ;  1  Dillon  on  Mun.  Corp.  sec.  54. 

The  legislature  may  change  the  mode  of  appointing  the 
commissioners  without  a  vote  of  the  people,  as  well  as  en- 
large their  powers.  People  ex  rel.  v.  Brislin,  80  111.  423 ; 
Bank  of  the  Republic  v.  Hamilton  County,  21  id.  53 ;  People 
ex  rel.  v.  Wright,  70  id.  395 ;  People  ex  rel.  v.  Auditor,  1 
Scam.   537;  People  v.  Haskell,   5  Cal.   357;   City  Council  v. 
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Sweeney,  44  Ga.  463;  Davis  v.  State,  7  Md.  157;   West  Chi- 
cago Park  Comrs.  V.  Telegraph  Co.  103  111.  33. 

The  legislature  has  the  right  to  repeal  the  charter  of  this 
corporation,  and  thereby  abolish  all  offices  under  it.  People 
ex  rel.  v.  Brown,  83  111.  97;  People  ex  rel.  v.  Power,  25  id. 
191 ;  United  States  v.  Railroad  Co.  17  How.  329 ;  1  Dillon 
on  Mun.  Corp.  (3d  ed.)  sec.  54;  People  v.  Morris,  13  Wend. 
331 ;  Cooley  on  Const.  Lim.  sec.  235,  p.  290 ;  People  ex  rel. 
v.  Brislin,  80  111.  423 ;  People  ex  rel.  v.  Wright,  70  id.  338 ; 
Wilcox  et  al.  v.  People,  90  id.  186;  Andrews  v.  People,  83  id. 
529 ;  People  v.  Morgan  et  al.  90  id.  558 ;  People  v.  Walsh 
et  al.  96  id.  232 ;  Dunham  v.  People,  id.  333. 

Mr.  J.  L.  High,  also,  for  the  appellant : 

It  is  claimed  there  can  be  no  change  in  the  method  of 
selecting  or  appointing  municipal  officers  invested  with  tax- 
ing powers,  unless  such  change  shall  receive  the  assent  of  a 
majority  of  the  tax-payers  affected  thereby.  The  legislature, 
unless  restrained  by  constitutional  restrictions,  has  the  power 
to  change,  modify  or  destroy  municipal  corporations.  Cooley 
on  Const.  Lim.  192;  Coles  v.  County  of  Madison,  Beecher's 
Breese,  154;  People  v.  Wren,  4  Scam.  269;  County  of  Rich- 
land v.  County  of  Lawrence,  12  111.  1 ;  Trustees  of  Schools  v. 
Tatman,  13  id.  27;  People  v.  Poiver,  25  id.  187;  Mayor  of 
Baltimore  v.  The  State,  15  Md.  376;  Dartmouth  College  v. 
Woodward,  4  Wheat.  693 ;  Bristol  v.  New  Chester,  3  N.  H. 
524;  East  Hartford  v.  Hartford  Bridge  Co.  10  How.  511; 
City  of  Philadelphia  v.  Field,  58  Pa.  St.  320. 

All  other  amendments  to  the  park  acts  have  been  held 
constitutional.  People  v.  Brislin,  80  111.  423 ;  Andrews  v. 
People,  83  id.  529;  People  v.  Walsh,  96  id.  232;  West  Chi- 
cago Park  Comrs.  v.  Telegraph  Co.  103  id.  33 ;  People  v.  Mor- 
gan, 90  id.  558. 

Municipal  charters  are  not  contracts,  but  are  granted  for 
public  purposes,  and  may  be  amended  or  repealed,  at  the 
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discretion   of   the  legislature.      East    Hartford  v.   Hartford 
Bridge  Co.  10  How.  511;  Cooley  on  Taxation,  56,  192. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr.  A. 
W.  Green,  for  the  appellee : 

The  act  of  February  2,  1869,  when  assented  to  by  the 
people  of  the  towns  of  South  Chicago,  Hyde  Park  and  Lake, 
created  a  public  municipal  corporation,  of  which  the  South 
Park  Commissioners  are  the  corporate  authorities.  People 
v.  Salomon,  51  111.  37 ;  People  v.  Chicago,  id.  58 ;  People  v. 
Walsh,  96  id.  232. 

The  constitution  of  1848,  which  was  in  force  when  this  act 
was  passed,  provides  that  the  corporate  authorities  of  cities, 
towns,  and  other  municipal  corporations,  may  be  vested  with 
power  to  collect  and  assess  taxes  for  corporate  purposes. 
Const.  1848,  art.  9,  sec.  5. 

This  section  is  a  limitation  upon  the  power  of  the  legisla- 
ture to  grant  the  right  of  corporate  or  local  taxation  to  any 
other  than  the  corporate  or  local  authorities  of  the  munici- 
pality or  district  to  be  taxed ;  and  corporate  authorities  are 
those  municipal  officers  who  are  either  directly  elected  by 
the  people  to  be  taxed,  or  appointed  in  some  mode  to  which 
they  have  given  their  assent.  Harward  v.  St.  Clair  Drainage 
Co.  57  111.  130;  People  v.  Salomon,  51  id.  37;  People  v. 
Mayor,  id.  17 ;  Hessler  v.  Drainage  Comrs.  53  id.  105  ;  Lee  v. 
Buggies,  62  id.  427;  Trustees  v.  People,  63  id.  299;  Board 
v.  Houston,  71  id.  318;  Gage  v.  Graham,  57  id.  144;  People 
v.  Mc Adams,  82  id.  356. 

Section  9,  article  9,  of  the  constitution  of  1870,  must  be 
construed  in  the  same  manner  as  the  kindred  section  in  the 
constitution  of  1848.  Updike  v.  Wright,  81  111.  49;  Dunham 
v.  People,  96  id.  331 ;   People  v.  Harper,  91  id.  357. 

The  act  of  1881,  under  which  the  appointment  was  made, 
makes  it  unlawful  for  any  judge,  etc.,  to  appoint  any  park 
commissioners,  and  provides  that  the  Governor  shall  appoint 
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such  commissioners  of  any  public  park  or  parks  not  under  the 
control  of  any  city,  village,  or  other  municipal  corporation. 
As  this  park  was  and  is  under  the  control  of  a  municipal 
corporation,  the  Governor  has  no  power,  under  the  act,  to 
appoint.  People  v.  Salomon,  51  111.  37;  People  v.  Morgan, 
90  id.  558 ;  People  v.  Walsh,  96  id.  232. 

The  act  in  question  contravenes  the  constitutional  limita- 
tion that  the  persons  to  exercise  the  powers  of  taxation 
granted  shall  be  "corporate  authorities," — that  is,  elected  by 
the  people,  or  appointed  in  some  mode  to  which  they  have 
assented.  Lovhigston  v.  Wider,  53  111.  303 ;  Wider  v.  East 
St.  Louis,  55  id.  133  ;  People  v.  Canty,  id.  33  ;  Hinze  v.  People, 
92  id.  406. 

The  act  must  necessarily  produce  a  result  forbidden  by 
the  constitution,  and  therefore  can  not  be  upheld.  People  v. 
Cooper,  83  111.  585. 

While,  perhaps,  the  first  section  of  this  act,  standing  by 
itself,  may  not  be  invalid,  still,  as  the  evident  purpose  of  the 
whole  act  is  to  accomplish  a  single  object  only, — namely,  to 
change  the  method  of  appointment  of  park  commissioners, — 
the  second  section  being  void  the  whole  act  must  fall.  Cooley 
on  Const.  Lim.  178,  179  ;  People  v.  Cooper,  83  111.  585 ;  Hinze 
v.  People,  92  id.  406. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
brought  against  Paul  Cornell,  to  determine  bis  right  or  author- 
ity to  hold  the  office  of  park  commissioner  in  a  corporation 
in  Cook  county,  known  as  the  South  Park  Commissioners, 
which  was  created  by  an  act  of  the  General  Assembly  ap- 
proved February  24,  1869,  entitled  "An  act  to  provide  for 
the  location  and  maintenance  of  a  park  for  the  towns  of 
South  Chicago,  Hyde  Park  and  Lake."  By  section  1  of  the 
act,  five  persons,  to  be  appointed  by  the  Governor,  together 
with  their  successors,  are  constituted  a  board  of  park  com- 
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missioners,  to  be  known  as  the  South  Park  Commissioners. 
Under  section  2  of  the  act,  the  term  of  office  of  one  of  the 
commissioners  would  expire  on  the  1st  day  of  March,  1870, 
and  the  term  of  office  of  another  on  the  first  day  of  the  next 
succeeding  March,  and  so  on,  until  the  term  of  all  those  first 
appointed  would  expire.  Section  2  also  contains  this  pro- 
vision :  "All  vacancies  occurring  in  said  board  shall  be  filled 
by  the  appointment  of  the  judge  of  the  circuit  court  of  Cook 
county,  when  such  vacancies  shall  occur."  The  8th  section 
provides,  that  for  any  deficiency  arising  from  acquiring  title 
to  the  park,  and  for  the  payment  of  expenses  of  maintaining 
and  improving  the  park,  and  other  expenses,  the  commis- 
sioners are  authorized  to  borrow  a  sum  of  money  not  exceed- 
ing $2,000,000,  with  authority  to  issue  bonds.  The  9th 
section  empowers  the  commissioners  to  levy  an  annual  tax, 
not  exceeding  $300,000  in  any  one  year,  for  the  payment  of 
interest  on  the  bonds  issued,  and  the  expenses  of  the  improver 
ment  and  maintenance  of  the  park  for  the  current  year. 
The  18th  section  provides  for  an  election  to  be  held  in  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  for  the  voters 
to  vote  whether  they  will  accept  the  provisions  of  the  act. 
The  election  was  held,  and  the  act  adopted  by  the  people. 

In  May.  1881,  the  legislature  passed  an  act,  sections  1  and 
2  of  which  are  as  follows : 

"Sec.  1.  Be  it  enacted  by  the  People  of  the  State  of  Illinois, 
represented  in  the  General  Assembly,  That  hereafter  it  shall 
not  be  lawful  for  any  judge  or  judges  of  any  circuit  court  in 
•this  State  to  appoint  any  park  commissioner,  or  fill  any 
vacancy  in  any  such  office  of  park  commissioner. 

"Sec.  2.  The  Governor  of  the  State  of  Illinois  shall  ap- 
point all  park  commissioners  hereafter  to  be  appointed  under 
and  by  virtue  of  any  act  or  acts  providing  for  the  location 
and  maintenance  of  any  public  park  or  parks  not  under  the 
control  of  any  city,  village  or  other  municipal  corporation, 
and  shall  fill  all  vacancies  which  may  hereafter  occur  in  any 
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such  office  of  park  commissioner  or  board  of  park  commis- 
sioners, by  like  appointment,  anything  in  any  such  act  or 
acts  to  the  contrary  notwithstanding." 

After  the  passage  of  this  act  a  vacancy  occurred  in  the 
board,  and  the  Governor  appointed  Cornell,  who  claimed  the 
right  to  hold  the  office  under  the  appointment,  by  virtue  of 
section  2  of  the  act. 

The  act  of  1S69,  which  created  this  corporation,  has  been 
before  this  court  in  a  number  of  cases,  and  the  force  and 
effect  of  many  of  its  provisions  have  been  settled  by  judicial 
construction.  In  The  People  v.  Salomon,  51  111.  37,  it  was 
held  that  the  people  of  the  towns  affected  by  the  act  having, 
by  a  vote,  accepted  its  provisions,  the  board  of  park  commis- 
sioners thereby  created,  to  whom  was  committed  the  entire 
control  of  the  park,  became  a  municipal  corporation,  in  whom 
it  was  competent  for  the  legislature  to  vest  the  power  to 
assess  and  collect  taxes  within  the  park  district  so  created, 
for  the  special  corporate  purpose  of  its  creation.  The  board 
of  park  commissioners  being,  then,  within  the  meaning  of 
the  law,  a  municipal  corporation,  it  is  contended  by  the 
defendant  that  the  State  has  the  power  to  amend,  alter  or 
change  the  act  creating  the  corporation,  in  such  manner  as 
its  wisdom  may  dictate.  There  is  no  doubt  in  regard  to  the 
general  proposition  that  the  State  has  the  power  to  control 
municipal  bodies  which  it  has  created,  and  may,  as  a  general 
rule,  alter  or  amend  the  act  of  incorporation  at  pleasure; 
but  all  such  changes  and  amendments  must  be  subject  to 
such  limitations  as  may  be  imposed  by  the  constitution  of 
the  State.  The  complete  control  of  the  legislature,  subject 
to  constitutional  limitations,  is  conceded  by  the  People,  but 
they  contend  that  the  act  of  1881  is  unconstitutional,  and 
although  other  questions  have  been  discussed  in  the  argu- 
ment, this  is  the  main  question  involved  in  the  record. 

The  constitution  of  1848,  which  was  in  force  when  the  act 
of  1869  was  passed,  provides:     "The  corporate  authorities 
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of  counties,  townships,  school  districts,  cities,  towns  and 
villages  may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes,  such  taxes  to  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same."  This  clause  of  the  constitution  has 
been  before  the  court  for  construction  in  a  number  of  cases, 
and  the  decisions  of  this  court  are  uniform  to  the  effect  that 
the  clause  is  a  limitation  upon  the  power  of  the  legislature 
to  confer  the  right  to  assess  and  collect  taxes  upon  any  other 
persons  than  the  corporate  or  local  authorities  of  the  munici- 
pality or  district  to  be  taxed.  Harward  v.  St.  Clair  and 
Monroe  Levee  and  Drainage  Co.  51  111.  130 ;  Updike  v. 
Wright,  81  id.  49;  People  v.  Mayor,  51  id.  17;  People  v. 
Morgan,  90  id.  558. 

The  corporate  authorities  intended  by  the  language  of  the 
constitution,  upon  whom  the  power  of  taxation  was  conferred, 
are  such  municipal  officers  as  have  been  elected  directly  by 
the  people  of  the  district,  or  appointed  in  some  mode  to 
which  the  people  of  the  district  have  given  their  assent. 
Upon  this  point,  in  the  Harward  case,  it  is  said :  "These 
authorities  are  elected  by  the  people  to  be  taxed,  or  appointed 
in  some  mode  to  which  the  people  have  given  their  assent, 
and  to  them  alone  can  this  power  be  safely  delegated. "  In 
The  People  v.  Morgan,  supra,  in  the  discussion  of  the  ques- 
tion, it  is  said:  "Under  section  10,  of  article  9,  of  the  con- 
stitution, the  General  Assembly  is  prohibited  from  imposing 
taxes  on  municipalities,  and,  under  section  9,  can  only  vest 
the  corporate  authorities  of  such  bodies  with  power  to  levy 
and  collect  taxes  for  corporate  purposes."  Thus  it  is  held 
that  the  people  in  such  bodies  must  assent  thereto  by  elect- 
ing the  authorities,  or,  by  a  vote  for  the  charter,  assent  to 
their  appointment  by  some  other  officer  or  person. 

Section  9,  of  article  9,  of  the  constitution  of  1S70,  has 
received  the  same  construction  that  was  placed  upon  the 
constitution  of  184S  on  the  same  subject.     (Updike  v.  Wright, 
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81  111.  49;  Dunham  v.  The  People,  96  id.  331.)  In  the  last 
case  cited  it  is  said:  "The  clause  in  the  constitution  of 
1870,  adopted  in  the  light  of  this  construction,  must  he  con- 
strued in  the  same  manner  as  was  construed  the  kindred 
clause  in  the  constitution  of  1848." 

Under  the  act  of  1869,  the  park  commissioners,  who  were 
the  corporate  authorities  of  the  corporation,  were  not  elected 
by  the  people  of  the  district,  but  as  the  people  adopted  the 
act  by  a  vote,  they  were  appointed  in  a  mode  to  which  they 
had  given  their  assent,  and  upon  this  ground  the  act  was 
sustained.  The  act,  as  we  have  seen,  conferred  upon  the 
park  commissioners  the  power  of  taxation,  with  the  right  to 
issue  bonds,  for  which  the  people  of  the  park  district  and 
their  property  were  held  liable.  This  burden  could  not  have 
been  imposed  without  the  consent  of  the  people  of  the  dis- 
trict, because  the  park  commissioners,  without  that  assent, 
would  not,  within  the  meaning  of  the  constitution,  have  been 
corporate  authorities.  By  the  vote  adopting  the  provisions 
of  the  act  the  people  of  the  park  district  gave  their  assent 
that  the  first  board  of  corporate  authorities  should  be  ap- 
pointed by  the  Governor  of  the  State,  and  that  their  succes- 
sors should  thereafter,  as  often  as  a  vacancy  occurred,  be 
appointed  by  the  judge  of  the  circuit  court  of  Cook  county. 
This  was  the  mode  provided  by  the  act.  To  this  the  people 
of  the  district  gave  their  assent,  and  upon  no  other  terms  or 
conditions  did  they  agree  to  assume  the  burden  of  taxation 
which  the  corporate  authorities,  under  the  act,  had  the  power 
to  impose.  It  may  be  that  the  Governor  is  quite  as  compe- 
tent to  select  honest  and  capable  commissioners  as  the  cir- 
cuit judge  of  Cook  county ;  but  that  does  not  affect  the 
question.  Had  the  people  of  the  district  seen  proper  to 
reject  the  act  when  it  was  submitted  for  their  adoption  or 
rejection,  the  act  could  not  have  been  imposed  upon  them. 
They  saw  proper  to  adopt  it  as  it  was,  with  the  plain  pro- 
vision that  the  corporate  authorities  should  be  appointed  by 
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the  circuit  judge  of  Cook  county.  It  can  not  be  said  they 
would  have  given  their  assent  to  the  act  if  the  appointing 
power  had  been '  left  in  the  hands  of  the  Governor.  They 
may  have  had  the  most  cogent  reasons  for  consenting  to  an 
act  where  the  appointing  power  was  left  in  the  hands  of  a 
public  officer  residing  in  their  own  county,  occupying  a  posi- 
tion which  of  itself  would  place  him  above  any  and  all  politi- 
cal influences  which  might  be  brought  to  bear  upon  a  political 
officer  of  the  State  entrusted  with  the  appointing  power.  But 
however  this  may  be,  they  never  assented  to  any  other  or 
different  mode  of  appointment  of  the  corporate  authorities, 
and  until  they  have  done  so  they  can  not  be  bound  to  accept 
them. 

Lovingston  v.  Wider,  53  111.  302,  is  a  case  in  point.  In 
that  case  the  legislature  passed  an  act  to  establish  a  police 
force  for  the  city  of  East  St.  Louis,  which  authorized  the 
Governor,  with  the  consent  of  the  Senate,  to  appoint  three 
commissioners,  who  were  to  control  the  police  department 
of  the  city,  and  in  case  of  failure  of  the  city  council  to  ap- 
propriate money  according  to  their,  annual  estimate  of  the 
amount  required,  the  commissioners  were  given  the  power 
to  issue  certificates  of  indebtedness  in  the  name  of  the  city, 
which  should  be  receivable  for  taxes,  and  might  be  converted 
into  bonds  on  demand  of  the  holder.  The  act  was  held  to 
be  in  violation  of  the  constitution.  It  is  there  said:  "These 
police  commissioners  are  not  the  corporate  authorities  of 
East  St.  Louis,  and  therefore  can  have  no  power  of  taxation. 
They  were  not  elected  by  the  people  of  that  city,  nor  appointed 
in  any  mode  to  which  the  people  have  given  their  assent.  The 
act  creating  them  has  never  been  accepted  by  the  people  or 
by  the  city  council.  *  *  *  So  far  from  being  corporate 
authorities,  in  the  sense  in  which  this  court  has  construed 
that  phrase,  these  commissioners,  by  the  act  in  question,  are 
forced  upon  the  people  of  this  municipality,  without  reference 
to  their  wishes  or  consent,  to  hold  over  them  the  unlimited 
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power  of  taxation."  The  doctrine  of  this  decision  was  ap- 
proved in  The  People  v.  Canty,  55  111.  42 ;  and  in  Hinze  v. 
The  People,  92  111.  406,  the  validity  of  the  act  again  came 
before  the  court,  and,  after  a  thorough  review  of  the  whole 
subject,  was  again  held  unconstitutional. 

But  it  is  said  the  act  of  1881  in  no  manner  impairs,  alters 
or  adds  to  or  takes  from  the  powers  of  taxation  by  the  origi- 
nal act,  or  by  the  amendments  thereto.  It  is  true  the  cor- 
porate authorities  appointed,  under  the  act  of  IS  SI,  by  the 
Governor,  are  clothed  with  the  same  duties,  and  exercise 
the  same  powers,  as  the  corporate  authorities  appointed  by 
the  circuit  court  of  Cook  county  under  the  act  of  1869;  but 
that  fact  does  not  affect  the  question  in  the  least.  If  they 
were  not  appointed  in  a  mode  to  which  the  people  of  the  dis- 
trict have  given  their  assent,  their  appointment  falls  within 
the  inhibition  of  the  constitution.  This  is  made  apparent 
by  the  plain  language  of  the  court  in  Hessler  v.  Drainage 
Commissioners,  53  111.  105,  where  it  is  said:  "By  the  term 
'corporate  authorities'  must  be  understood  those  municipal 
officers  who   are   either  directly   elected   by   the   people,   or 

»  appointed  in  some  mode  to  which  they  have  given  their 
assent." 

The  People  v.  Brislin,  80  111.  423,  has  been  cited  by  the 
defendant  as  an  authority  in  his  favor.  In  this  case  it  is 
true  that  an  amendment  to  the  act  of  1869,  passed  in  1871, 
enlarging  the  powers  of  the  park  commissioners,  was  sus- 
tained by  the  court.  The  proposition  is  not  denied  that  the 
act  of  1869  may  be  amended  by  the  legislature, — the  powers 
and  duties  of  the  park  commissioners  may  be  enlarged  or 
curtailed;  but  while  the  act  of  1871  enlarged  the  powers  of 
the  corporate  authorities  of  the  district,  these  powers  were 

I  still  left  to  be  exercised  by  the  corporate  authorities  appointed 
in  a  mode  to  which  the  people  had  given  their  assent,  and 
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act.  Andrews  v.  The  People,  83  111.  530,  also  cited  by  the 
defendant,  merely  announces  the  same  doctrine  of  the  Bris- 
lin  case.  Other  cases  have  been  cited,  but  it  will  not  be 
necessary  to  refer  to  them  here.  We  find  none  of  them  sus- 
taining the  position  of  defendant. 

It  may  be  said  that  the  first  section  of  the  act  of  1881, 
which  prohibits  any  judge  of  the  circuit  court  from  appoint- 
ing any  park  commissioner,  may  be  valid,  as  a  repeal  of  that 
portion  of  the  act  of  1869  which  confers  the  power,  although 
section  2,  which  authorizes  the  Governor  to  appoint,  may  be 
unconstitutional.  That  question  is  not  directly  presented  by 
the  record,  as  the  defendant,  Cornell,  claims  title  to  the  office 
under  an  appointment  made  by  the  Governor  under  section  2 
of  the  act.  We  deem  it,  however,  proper  to  state,  that  it  is 
apparent  that  the  two  sections  of  the  act,  when  read  together, 
were  intended  to  accomplish  but  a  single  object, — that  is,  a 
change  in  the  mode  of  appointment  of  park  commissioners. 
When  such  is  the  case,  although  one  section  may  be  good 
and  the  other  bad,  both  must  fall  together.  (Hinze  v.  TJie 
People,  supra.)  If,  however,  a  statute  attempts  to  accomplish 
two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be  in 
every  respect  valid  as  to  the  other.  But  such  is  not  the 
statute  in  question.  As  the  two  sections  were  intended  to 
accomplish  but  a  single  object,  section  1  must  be  held  bad, 
as  well  as  section  2,  and  the  two  sections  of  the  act  must  fall 
together. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 
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Charles  H.  Sedgwick  et  al. 

v. 

Samuel  E.  Johnson  et  al. 

Filed  at  Ottawa  September  24,  1883. 

1.  Paktt — equitable  assignee  of  note  secured  by  mortgage  may  fore- 
close. Where  a  party  makes  notes  payable  to  his  own  order,  secured  by 
mortgage  on  real  estate,  and  delivers  tne  same  to  his  surety  upon  another 
obligation,  as  indemnity  against  loss  by  reason  of  the  suretyship,  without 
indorsement,  the  surety  having  been  compelled  to  pay  as  such,  may  maintain 
a  bill  to  foreclose  the  mortgage  given  by  the  maker,  without  the  correction 
of  any  mistake  growing  out  of  a  failure  to  indorse  the  notes.  An  equitable 
assignment  of  a  note  secured  by  mortgage  will  authorize  the  assignee  to 
foreclose  the  mortgage. 

2.  Appeal — whether  more  than  $1000  is  involved.  A  person  gave  his 
sureties  on  his  official  bond,  as  indemnity,  his  two  notes,  one  for  $1000 
and  the  other  for  $1500,  secured  by  mortgage  on  real  estate.  The  sureties 
having  been  compelled  to  pay  money  for  him  on  his  bond,  and  being  sued 
in  another  suit  on  the  bond,  and  threatened  with  others,  filed  their  bill  to 
foreclose  the  mortgage,  making  a  prior  mortgagee  a  party.  The  court  found 
the  sums  due  on  both  mortgages  at  their  face,  and  ordered  sale  of  the  prem- 
ises for  over  $3000,  out  of  which  was  to  be  paid  the  prior  mortgage  (about 
$600)  and  the  complainants  $274.35,  then  due  them,  and  ordered  the  balance 
of  the  proceeds  of  sale  to  be  brought  into  court,  to  abide  its  further  order  in 
case  of  any  further  payments  by  the  complainants.  This  decree  was  affirmed 
by  the  Appellate  Court,  and  the  mortgagor  appealed  to  this  court:  Held, 
that  the  amount  actually  involved  in  the  suit  was  the  $600,  to  be  paid  on  the 
prior  mortgage,  together  with  the  $274.35  to  reimburse  the  complainants, 
which  aggregate  less  than  $1000,  so  the  appeal  would  not  lie. 

Appeal  from  the  Appellate  Court  for  the  First  District  ;-— 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county; 


Mr.  Consider  H.  Willett,  for  the  appellants. 

Mr.  C  F.  White,  for  the  appellees. 
25—107  III, 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  to  foreclose  a  mortgage 
given  by  Charles  H.  Sedgwick  to  the  sureties  on  his  official 
bond  as  county  judge  of  Douglas  county,  in  the  State  of 
Nebraska,  to  save  them  harmless  as  such  sureties.  On  the 
appeal  of  the  mortgagor  and  Marcia  F.  Sedgwick,  the  decree 
rendered  by  the  Superior  Court  foreclosing  the  mortgage  for 
the  sum  found  to  be  due,  was  affirmed  in  the  Appellate  Court 
for  the  First  District,  and  the  case  is  brought  to  this  court 
on  their  further  appeal.  A  motion  is  now  made  to  dismiss 
the  appeal,  for  the  reason  this  court  has  no  jurisdiction  to 
hear  and  determine  the  cause,  because  the  amount  in  con- 
troversy, as  appears  from  the  record  and  the  decree  rendered 
in  the  Superior  Court,  is  less  than  $1000,  exclusive  of  costs. 
It  is  thought  the  motion  to  dismiss  the  appeal  should  be 
allowed.  The  principal  facts  of  the  case  may  be  shortly 
stated.  On  the  12th  day  of  October,  1875,  Charles  H.  Sedg- 
wick was  elected  county  judge  of  Douglas  county,  in  the 
State  of  Nebraska,  and  on  the  5th  day  of  January,  1S76,  he 
executed  his  official  bond,  with  complainants  in  this  bill  as 
his  sureties  on  such  bond.  Afterwards,  on  the  9th  day  of 
April,  1878,  Sedgwick  executed  his  two  promissory  notes, 
one  for  $1000  and  the  other  for  $1500,  each  payable  to  his 
own  order  three  months  after  date,  with  interest  at  the  rate 
of  twelve  per  cent  per  annum.  Both  notes  contained  a  pro- 
vision that  if  the  notes  were  not  paid  at  maturity,  and  an 
action  should  be  commenced  thereon,  a  reasonable  attorney's 
fee,  not  exceeding  ten  per  cent  on  the  amount  due,  should 
be  allowed  by  the  court  and  included  in  the  judgment.  At 
the  same  time  Sedgwick  made  a  mortgage  to  the  sureties  on 
his  official  bond,  on  lands  situated  in  Cook  county,  in  this 
State,  to  secure  the  promissory  notes  mentioned,  and  deliv- 
ered both  the  notes  and  mortgage  to  the  mortgagees. 
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In  a  suit  brought  by  D.  M.  Osborn  &  Co.,  against  Sedgwick 
and  his  sureties  on  his  official  bond,  plaintiffs  recovered  a 
judgment  against  the  sureties  for  $97,  and  costs  of  suit. 
Although  made  a  party,  Sedgwick  was  not  served  with  pro- 
cess, and  no  judgment  was  rendered  against  him  with  the 
sureties.  That  judgment  the  sureties  afterwards  paid,  with 
an  attorney's  fee  of  $50,  and  thereupon  they  brought  this  bill 
to  foreclose  the  mortgage  for  the  amount  they  allege  they 
had  paid  as  the  sureties  of  Sedgwick.  It  is  claimed  that  by 
mistake  defendant  omitted  to  indorse  the  notes  before  he 
delivered  them  to  complainants,  and  that  mistake  they  ask, 
by  their  bill,  to  have  corrected.  It  was  a  matter  of  no  con- 
sequence whether  defendant  indorsed  the  notes  or  not.  The 
.delivery  of  them  to  complainants  was  an  equitable  assign- 
ment of  the  notes,  and  that  would  enable  complainants  to 
commence  and  prosecute  a  suit  to  foreclose  the  mortgage 
securing  the  same,  in  their  own  names.  A  party  holding  a 
prior  mortgage  was  made  a  defendant  to  the  bill,  and  it  was 
decreed  the  sum  due  him  was  a  prior  lien  on  the  mortgaged 
premises,  and  should  be  first  paid.  As  to  that  part  of  the 
decree  neither  party  makes  any  complaint. 

Defendant  answered  the  bill,  and  then  filed  a  cross-bill,  in 
which  he  alleged  the  recording  of  the  mortgage  was  fraudu- 
lent ;  that  there  was  no  indebtedness  then  or  now  existing 
between  the  parties,  and  asked  to  have  the  mortgage  can- 
celled, and  discharged  of  record.  Keplications  were  filed  to 
the  answers  to  the  original  and  cross-bills,  and  the  cause 
was  heard  on  the  issues  made  by  the  pleadings.  The  court 
found  the  sum  due  the  prior  mortgagee  to  be  $353,  and  $50 
on  account  of  reasonable  attorney's  fees,  and  also  found  that 
there  was  due  on  the  notes  $3937.50;  that  such  promissory 
notes,  and  the  mortgage  securing  the  same,  were  executed 
and  delivered  to  complainants  as  sureties  on  the  official 
bond  of  defendant,  and  decreed  the  payment  of  the  sum  of 
$174.35  in  full  of  the  sum  paid  by  them  on  the  judgment 
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against  complainants,  as  sureties  for  defendant,  together  with 
costs  and  attorney's  fees;  and  also  the  further  sum  of  $100 
as  a  reasonable  attorney's  fee  in  this  cause.  The  court  also 
further  found  there  is  now  pending  in  the  District  Court  of 
Douglas  county,  in  Nebraska,  another  suit  against  the  sure- 
ties of  defendant  on  his  official  bond,  and  that  complainants 
are  threatened  with  further  liability.  By  the  decree  it  was 
provided  when  the  amounts  found  to  be  due  the  prior  mort- 
gagee and  complainants,  shall  be  paid,  the  cause  should  stand 
continued,  with  leave  to  the  original  complainants  to  suggest 
further  damages  to  which  they  may  be  subjected  as  sureties 
on  the  official  bond  of  defendant.  In  case  default  should  be 
made  in  payment  of  the  sum  found  due  to  the  prior  mortgagee, 
($403,)  and  the  sum  found  due  to  complainants,  ($274.35,), 
it  was  decreed  the  entire  premises  should  be  sold  to  realize 
the  amount  due  the  prior  mortgagee,  and  such  further  prop- 
erty sold  until  the  amount  realized  would  be  $3957.50,  and 
out  of  the  latter  sum  the  amount  clue  complainants  ($274.35) 
should  be  paid,  and  the  balance  brought  into  court. 

It  is  quite  obvious  from  this  statement  of  the  facts  of  the 
case,  the  only  contention  between  the  parties  was  whether 
there  was  anything  due  to  complainants  from  the  defend- 
ants for  money  paid  by  them  as  his  sureties  on  his  official 
bond.  All  that  complainants  claimed  by  their  bill  or  the 
proofs  in  the  case,  was  the  amount  of  a  judgment  for  about 
$97,  with  costs  and  attorney's  fees, — making,  in  all,  the 
sum  of  $274.35.  On  the  other  hand,  defendant,  by  his 
cross-bill,  insisted  there  was  nothing  due  to  complainants, 
and  asked  to  have  the  mortgage  cancelled,  and  discharged  of 
record.  That  was  the  only  issue  made  either  by  the  plead- 
ings or  the  testimony.  Defendant,  by  payment  of  the  sums 
found  due  to  the  prior  mortgagee  and  to  complainants,  the 
aggregate  of  which  sums  is  much  less  than  $1000,  could 
relieve  his  property  from  sale.  It  is  not  now  definitely  known 
that  there  will  ever  be  any  further  liability  on  complainants 
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as  sureties  for  defendant.  No  other  sum  than  that  now  found 
due  to  complainants  is  now  in  controversy,  and  the  fact  the 
cause  is  to  stand  continued  for  the  future  security  of  com- 
plainants makes  no  difference.  Whether  complainants  shall 
be  subjected  to  further  liability  as  sureties  on  defendant's 
official  bond,  depends  on  contingencies  that  may  never  hap- 
pen. It  is  certain  there  is  now  no  other  controversy  between 
the  parties,  and  may  never  be.  The  statute,  in  cases  like 
the  one  being  considered,  only  gives  an  appeal  or  writ  of 
error  "where  the  sum  or  value  in  controversy  exceeds  $1000, 
exclusive  of  costs."  No  sum  or  value  to  that  extent  is  in- 
volved in  this  suit,  and  an  appeal  will  not  lie.  Umlauf  v. 
Umlauf,  103  111.  654;  Piper  v.  Jacobson,  98  id.  389;  Hutch- 
inson v.  Howe,  100  id.  11. 

The  appeal  must  be  dismissed,  which  is  done. 

Appeal  dismissed. 


Warren  W.  Selleck 

v. 
Polly  Selleck  et  al. 


Filed  at  Otlawa  June  16,  1883— Rehearing  denied  September  Term,  1883. 

1.  Gift — whether  transaction  is  a  contract  or  gift.  "Where  bonds  are 
delivered  by  one  person  to  another  under  an  express  promise,  made  in  writ- 
ing, by  the  latter,  to  return  the  same  "whenever  called  for,"  the  promise  is  a 
written  contract,  the  terms  and  conditions  of  which  can  not  lawfully  be  varied 
or  modified  by  parol  proof,  and  such  undertaking  is  entirely  incompatible 
with  the  idea  of  an  absolute  gift. 

2.  Same — retaining  right  to  demand  thing  delivered,  shoivs  no  present 
gift.  Where  a  party  delivers  bonds  to  another  under  a  written  acknowledg- 
ment, from  which  it  is  evident  the  party  making  the  delivery  intends  to  retain 
his  right  to  call  for  them  if  circumstances  should  make  that  course  desirable, 
the  transaction  can  not  be  regarded  as  an  absolute  gift,  even  though  he  never 
expected  to  call  for  them.  In  such  case  it  matters  not  what  may  have  been 
his  motives  for  such  action. 
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3.  Same — burden  of  proof  to  show  a  loan  was  converted  into  a  gift. 
Where  a  loan  is  made,  the  burden  of  proof  rests  upon  the  borrower  to  show 
that  what  was  at  first  a  loan  was  afterwards  changed  into  an  absolute  gift,  if 
he  claims  a  gift. 

4.  Action — when  prior  demand  necessary.  If  bonds  are  delivered  by 
one  person  to  another  under  a  written  contract  to  return  the  same  "whenever 
called  for,"  no  duty  to  return  the  bonds  or  their  proceeds  will  arise  until  an 
actual  demand  for  the  same  is  made,  and  no  right  of  action  will  accrue  to 
the  lender  until  after  such  demand  is  made,  and  the  Statute  of  Limitations 
will  not  commence  to  run  until  the  cause  of  action  accrues. 

5.  Instruction — not  based  on  evidence,  properly  refused.  Where  there 
is  no  evidence  tending  to  establish  the  fact  of  an  advancement,  instructions 
or  propositions  of  law  relating  to  the  subject  of  advancements  will  be  prop- 
erly refused. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Will  county;  the  Hon.  Francis  Goodspeed,  Judge,  pre- 
siding. 

On  December  23,  1869,   Mrs.  Eliza  Wood,  then  a  resident 

of  Illinois,  while  in  Connecticut,  on  a  visit  to  her  brother,  the 

plaintiff  in  error,  delivered  to  him  three  bonds  of  Cook  county, 

Illinois,  for  $1000  each,  and  took  from  him  a  writing,  as 

follows : 

"Bridgeport,  December  23,  1869. 

"Received  of  Mrs.  Eliza  N.  Wood,  three  ($3000)  thousand 

dollars  in  Cook  county  bonds,  the  interest  to  be  used  by 

me  while  in  my  possession,  to  be  delivered  to  her  whenever 

called  for*   ,  Warren  W.  Selleck." 

On  November  30,  1870,  Mrs.  Wood,  being  in  Illinois,  wrote 
a  letter,  addressed  to  her  "brother  and  sister,"  (meaning 
plaintiff  in  error  and  his  wife,)  saying  that  she  "was  disap- 
pointed at  not  finding  a  letter  from  you.  You  have  not  writ- 
ten whether  the  proposition  I  made  was  agreeable  to  you. 
*  *  *  I  might  not  have  been  very  explicit.  I  thought  if 
you  could  get  time  on  the  payment,  at  six  per  cent,  you 
would  gain  $30  a  year  by  keeping  the  bonds,  and  more  if  you 
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had  to  sell  them  so  much  below  par.  I  wish  you  to  write 
just  how  you  both  feel  in  the  matter,  for  I  would  like  you  to 
do  that  which  will  be  for  the  best  for  you."  On  December 
18,  1870,  Mrs.  Selleck,  the  wife  of  plaintiff  in  error,  wrote  to 
Mrs.  Wood  a  letter,  in  which  she  said,  among  other  things : 
"You  ask  for  my  opinion  in  regard  to  the  use  of  your  bonds. 

*  *  *  I  am  grateful  to  you  for  your  assistance,  and  wish 
you  to  be  entirely  at  ease  in  regard  to  security.  I  had  told 
Mr.  Selleck  that  if  I  paid  one-half  for  the  place,  and  took  a 
deed  for  one-half,  that  I  would  like  to  leave  my  half  unin- 
cumbered. *  *  *  Mr.  Selleck  wants  to  own  one-half, 
which  is  all  right  if  he  can  secure  you  satisfactorily  on  his 
half.  *  *  *  He  says  after  he  gets  all  fixed  up  *  *  * 
some  change  will  come  and  upset  us,  and  the  result  will  be, 
foreclosed  sale  to  pay  you  and  your  heirs.  *  *  *  The 
house  will  be  insured  for  $4000„  and  if  it  is  burnt  up  you 
will  be  safe  with  half  that  amount  and  one-half  the  lot,"  etc. 
To  this  letter  Mrs.  Wood  replied,  under  date  of  December  23, 
1870,  saying,  among  other  things:  "I  am  afraid,  dear  sis- 
ter, you  misunderstood  my  feelings  in  regard  to  the  bonds  I 
left  there  last  winter.  I  expected  you  would  use  them  in  a 
way  most  to  your  benefit.  I  never  heard  how  matters  stood 
in  the  payment  of  the  house  you  have  taken.  When  I  asked 
security,  it  was  more  for  your  benefit  than  mine, — provided 
unforeseen  misfortune  overtook  you.  I  never  expect,  nor  do 
I  want,  any  benefit  from  them,  unless  I  should  lose  all  I  have 
the  care  of  now.     How,  then,  could  any  one  suppose  I  would 

*  *     *     foreclose,  and  force  you  to  leave  9***1  am 

*  *  *  desirous  that  you  retain  possession  of  all  that  is 
yours,  nor  have  I  ever  thought  of  your  doing  otherwise. 
Perhaps  I  did  not  explain  as  fully  as  I  might  my  meaning  in 
regard  to  sacrificing  on  the  bonds,  but  if  it  will  be  better  for 
you  to  do  so,  I  have  nothing  to  say  against  it. " 

Mr.  Selleck  used  one  of  these  bonds  in  payment  for  work 
and  materials  in  finishing  a  house,  and  sold  the  other  two 
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bonds,  and  applied  the  proceeds  to  his  own  use,  and  nothing 
further  seems  to  have  been  done  or  said  between  him  and 
Mrs.  Wood  during  her  life.  Mrs.  Wood  died  in  Illinois, 
September  1,  1878,  intestate,  and  the  administrator  of  her 
estate,  after  adjusting  the  same,  reported  the  sum  of  about 
$5000  in  his  hands  for  distribution  to  her  heirs.  Her  sole 
heirs  were  W.  W.  Selleck,  (the  plaintiff  in  error,)  Polly  Sel- 
leck, and  Mrs.  Sarah  Chatfield,  being  her  brother  and  two 
sisters. 

At  this  stage  of  affairs,  the  sisters  (defendants  in  error) 
come  into  the  probate  court  as  petitioners,  calling  attention 
of  the  court  to  the  above  bond  transaction,  and  ask  that  the 
plaintiff  in  error  be  held  a  debtor  to  the  estate  to  the  amount 
of  these  bonds,  or  in  some  other  way  charged  with  that 
amount,  as  a  set-off  in  the  distribution.  Plaintiff  in  error, 
answering,  claims  he  holds  the  proceeds  of  the  bonds  as  a 
gift,  and  should  not  be  charged  therewith  in  the  distribution. 
On  this  issue  proofs  were  heard,  and  the  probate  court  de- 
cided in  favor  of  the  petitioners,  and  rendered  a  judgment 
finding  that  plaintiff  in  error  was  justly  indebted  to  the  estate 
in  a  sum  exceeding  his  proportionate  share  thereof,  and 
directing  the  administrator  to  pay  the  net  amount  of  the 
moneys  in  his  hands  to  the  defendants  in  error,  in  equal 
parts.  Plaintiff  in  error  appealed  to  the  circuit  court,  and 
there  the  cause  was  tried  de  novo,  and  the  judgment  of  the 
county  court  was  affirmed.  This  judgment  was  affirmed  in 
the  Appellate  Court,  and  plaintiff  in  error  brings  the  record 
here  for  review. 

Messrs.  Hill  &  Dibell,  for  the  plaintiff  in  error,  con- 
tended, from  the  evidence,  there  was  no  advancement,  but 
that  the  transaction  was  in  fact  a  gift. 

While  parol  evidence  is  not  admissible  to  vary  or  contra- 
dict the  terms  of  a  written  instrument,  this  rule  does  not 
apply  where   the  original   contract   was   verbal   and  entire, 
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and  a  part,  only,  was  reduced   to  writing ;    nor  does  it  ex- 
clude evidence  of  the  circumstances  surrounding  the  parties. 

1  Greenleaf  on  Evidence,  sec.  284  a. 

The  subsequent  statements  and  declarations  of  the  de- 
ceased, both  oral  and  written,  made  against  her  own  interest, 
are  competent  evidence  against  the  petitioners.  Wheeler  v. 
Wheeler,  47  Vt.  637  ;  I  not  v.  Finch,  1  Taunt.  139  ;  2  Sanders 
on  Pleading  and  Evidence,  557;  1  Greenleaf  on  Evidence, 
sec.  189. 

Where  money  is  payable  on  call,  request  or  demand,  and 
in  all  cases  where  indebitatus  assumpsit  will  lie,  no  demand  is 
necessary  before  bringing  suit,  and  the  Statute  of  Limitations 
will  run  from  the  time  the  suit  might  have  been  brought. 
Angell  on  Limitations,  sec.  95 ;  2  Parsons  on  Contracts, 
(4th  ed.)  370,  371 ;  Rant's  Appeal,  32  Conn.  541 ;  Hayward 
v.  Gunn,  82  111.  385 ;   Cagwin  v.  Ball  &  Co.  2  Bradw.  70. 

A  note  payable  on  demand  is  always  due,  and  the  statute 
begins  to  run  as  soon  as  the  note  is  made.  So  with  a  receipt 
for  money  borrowed,  whereby  the  borrower  agrees  to  pay 
"whenever  called  upon  to  do  so;"  and  the  statute  begins  to 
run  whenever  the  creditor  could  bring  his  action,  and  not 
when  he  knew  he  could.  2  Parsons  on  Contracts,  (4th  ed.) 
372 ;  Angell  on  Limitations,  sec.  95  ;    Cagwin  v.  Ball  dc  Co. 

2  Bradw.  70. 

The  limitation  laws  in  force  when  a  cause  of  action  accrues 
will  govern  and  control  in  a  suit  upon  such  cause  of  action, 
except  in  cases  arising  under  section  20.  Busby  v.  Spencer, 
25  111.  216;  Dickson  v.  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  77  id.  331 ;  Human  v.  Bayne,  83  id.  256. 

Mr.  G.  D.  A.  Parks,  for  the  defendants  in  error : 
The  instrument  given  by  plaintiff  in  error  was  really  an 
agreement.     It  was  a  receipt  only  in  the  sense  that  a  prom- 
issory note  which  says  "for  value  received,"  is  a  receipt,  and 
can  not  be  contradicted  or  varied  by  parol  evidence.     1  Green- 
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leaf  on  Evidence,  sec.  305 ;  Ludeke  v.  Sutherland,  87  111.  481 ; 
Andrus  v.  Mann,  92  id.  41  ;  Doty  v.  Wilson,  47  N.  Y.  583. 

The  continued  possession  of  any  evidence  of  indebtedness 
is  prima  facie  or  presumptive  evidence  that  the  holder  does 
not  intend  to  release  the  liability  which  it  imports.  2  Par- 
sons on  Bills  and  Notes,  480 ;  Doty  v.  Wilson,  47  N.  Y.  583  ; 
Keyes  v.  Fuller,  9  Bradw.  528 ;  Jewett  v.  Cook,  81  111.  260. 

This  transaction  answers  the  tests  of  a  commodatum  or 
gratuitous  loan  in  the  classification  of  bailments.  (Story  on 
Bailments,  sees.  225,  227,  231,  257,  261.)  In  such  cases  a 
demand  is  necessary  before  suit  will  lie.  Ibid.  sees.  257, 
107,  120,  258;  2  Parsons  on  Contracts,  182;  Gilbert  v.  Iron 
Manf  Co.  11  Wend.  626. 

A  commodatum  loan  is,  ipso  facto,  revoked  by  the  death  of 
either  party,  (Story  on  Bailments,  sec.  277,)  hence  the  Stat- 
ute of  Limitations  did  not  commence  to  run  until  after  the 
death  of  Mrs.  Wood. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  exceedingly  clear  that  when  the  bonds  were  first  deliv- 
ered it  was  not  as  an  absolute  gift.  The  express  promise, 
made  in  writing  by  plaintiff  in  error,  to  deliver  the  bonds  to 
Mrs.  Wood  "whenever  called  for,"  is  a  written  contract,  the 
terms  and  conditions  of  which  can  not  be  lawfully  varied  or 
modified  by  parol  proof,  and  that  undertaking  is  entirely 
incompatible  with  the  idea  of  an  absolute  gift.  It  may  be 
that  it  was  then  her  intention  and  expectation  that  the  bonds 
never  should  be  called  for  by  her,  but  it  is  equally  plain  that 
she  intended  to  retain  her  right  to  call  for  them  if  circum- 
stances should  make  that  course  desirable  to  her.  It  is  not 
material  what  may  have  been  her  motives  for  this  action.  It 
may  be  she  intended  all  this  practically  as  an  advancement, 
or  as  a  gift,  but  she  did  not  choose  to  give  it  that  form,  or 
make  it,  either.  It  may  be  she  took  this  course  merely  for 
the  purpose  of  protecting  the  bonds  and  their  proceeds  from 


1883.]         Selleck  v.   Selleck  et  al.  395 

Opinion  of  the  Court. 

creditors  of  her  brother,  and  of  preserving  the  same  for  his 
enjoyment.  This  does  not  affect  the  question,  unless  she 
chose  to  make  the  same  an  absolute  gift  or  an  advancement. 
The  burden  of  proof  rests  upon  the  plaintiff  in  error  to  show 
that  what  was  at  first  a  loan  was  afterwards  changed  into  an 
absolute  gift.  While  there  are  some  proofs  tending  to  sup- 
port that  conclusion,  there  is  also  proof  tending  strongly  to 
the  conclusion  that  she  never  did  relinquish,  or  intend  to 
relinquish,  her  right  to  demand  these  bonds,  or  the  proceeds 
thereof.  This  is  an  issue  of  fact  which  it  is  not  our  province 
to  determine.  We  must  treat  the  case  upon  the  hypothesis 
that  the  loan,  in  fact,  was  never  converted  into  an  absolute 
gift.  But  if  it  were  our  province  to  weigh  the  evidence,  the 
proofs  fail  to  convince  us  that  either  these  bonds  or  their 
proceeds  were  ever  donated  to  plaintiff  in  error  as  an  abso- 
lute gift. 

But  it  is  contended  that  the  liability  of  plaintiff  in  error, 
if  any,  after  their  conversion  to  his  own  use,  accrued  in  1871, 
when  the  bonds  were  disposed  of  by  him,  with  her  consent, 
and  no  longer  rested  upon  a  written  contract,  and  hence 
the  right  to  sue  for  the  same  was  barred  by  the  Statute  of 
Limitations ;  and  the  case  is  likened  to  that  of  a  promissory 
note  payable  upon  demand,  against  which  it  is  said  the  stat- 
ute begins  to  run  at  or  soon  after  its  date,  and  this  without 
any  actual  demand.  The  cases  are  not  alike.  It  was  clearly, 
in  this  case,  the  agreement  of  the  parties  that  no  duty  to 
return  the  money"  or  the  bonds  should  arise  until  an  actual 
demand  for  the  same  should  be  made.  Under  the  original 
contract  no  action  could  have  been  maintained  by  Mrs. 
Wood  for  these  bonds  without  an  actual  demand ;  and  the 
proofs  tend  to  show,  and  we  think  do  show,  that  the  money 
for  the  bonds  was  not  payable  until  actually  demanded.  The 
permission  by  Mrs.  Wood  to  plaintiff  in  error  to  retain  this 
money  continued  until  the  time  of  her  death,  and  the  lapse  of 
time  since  her  death  had  not  been  sufficient  to  bar  the  claim. 
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The  propositions  of  law  refused  by  the  circuit  court,  relat- 
ing to  the  subject  of  advancements,  had  no  application  to 
the  case,  for  no  evidence  in  the  case  tended  to  establish  the 
case  of  an  advancement. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


Eliza  Heacock 

v. 

William  Lubuke. 


Filed  at  Ottawa  May  10,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Buknt  Records  act — petitioner  need  not  be  in  possession.  Under 
what  is  known  as  the  "Burnt  Records  act,"  the  petition  to  establish  title  need 
not  show  that  the  petitioner  is  in  possession  of  the  land,  or  that  it  is  vacant 
and  unoccupied,  as  is  required  on  bill  to  quiet  title.  Section  16  of  that  act 
expressly  authorizes  the  petitioner  to  make  all  persons  in  possession,  or 
claiming  an  interest  in  the  land,  parties  defendant,  thus  creating  a  clear  and 
marked  distinction  between  a  case  under  that  act  and  a  bill  to  quiet  title. 

2.  Same — act  not  unconstitutional.  The  Burnt  Records  act  is  not  un- 
constitutional, as  depriving  the  parties  of  a  trial  by  jury,  but  is  a  valid  law. 

3.  Evidence — sufficiency — to  establish  the  execution  of  a  deed.  In  a 
proceeding  under  the  Burnt  Records  act  to  establish  title  to  land  under  a 
deed  destroyed  by  fire,  the  petitioner  proved  by  a  clerk  of  an  abstract  firm, 
whose  business  it  was  daily  to  make  abstracts  of  all  deeds  filed  for  record  in 
the  county,  that  a  warranty  deed  from  the  defendants,  husband  and  wife,  to 
the  party  under  whom  petitioner  claimed  title,  No.  113,608,  was  filed  for 
record  September  16,  1871,  consideration  $500,  giving  a  description  of  the 
land  conveyed;  that  the  deed  was  dated  September  14,  1871,  but  that  there 
was  an  error  in  the  year,  being  1801,  and  that  the  deed  was  properly  acknowl- 
edged. He  testified  from  the  minutes  he  made  the  next  day  after  the  deed 
was  filed.  A  partner  of  the  grantee  also  testified  that  the  husband  obtained 
a  loan  of  the  grantee,  and  gave  this  deed  as  security  for  the  money,  and  that 
he  thought  the  wife  also  executed  it  in  his  office  and  in  his  presence,  and 
that  the  deed  was  then  taken  to  an  officer  to  be  acknowledged.  Petitioner 
also  put  in  evidence  an  abstract  of  title  made  for  the  defendants  in  due 
course  of  business,  and  which  was  in  their  possession.  This  showed  the 
deed  dated  September  14,  1801,  recorded  September  16,  1871,  from  the  de- 
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fendants  to  the  same  grantee:  Held,  that  this  evidence  was  sufficient  to 
establish  the  execution  of  the  deed,  though  the  defendants  positively  denied 
that  they  ever  executed  and  acknowledged  the  same. 

4.  Same — to  overcome  certificate  of  acknowledgment  of  deed.  In  the 
absence  of  proof  of  fraud  and  collusion  on  the  part  of  the  officer  taking 
and  certifying  the  acknowledgment  of  a  deed,  the  officer's  certificate  of  the 
acknowledgment,  in  proper  form,  must  prevail  over  the  unsupported  testi- 
mony of  the  party  grantor  that  the  same  is  false  and  forged. 

5.  Limitation — under  act  of  1835.  The  Limitation  law  of  1835  requires 
an  actual  residence  on  the  land  for  the  period  of  seven  years  before  suit  is 
brought,  to  be  a  bar. 

6.  Same — under  act  of  1839.  Possession  and  payment  of  taxes  for 
seven  successive  years,  under  the  act  of  1839,  without  color  of  title,  creates 
no  bar;  and  where  a  party  having  a  deed  which  is  both  title  and  color  of  title, 
makes  a  conveyance,  he  parts  with  his  color  of  title,  and  stands  as  if  he  had 
never  had  any,  and  possession  and  payment  of  taxes  thereafter  for  seven 
years  will  not  avail  him,  for  want  of  color  of  title. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  J.  Burnham,  for  the  plaintiff  in  error : 

This  case  does  not  fall  within  the  purview  of  the  Burnt 
Records  act.  The  scope  of  that  act  is  fixed  by  its  title,  "to 
remedy  the  evils  consequent  upon  the  destruction  of  public 
records  by  fire  or  otherwise. "  It  can  not  be  enlarged  by  lib- 
erality of  construction,  nor  by  anything  contained  in  the  act 
itself.  Its  limit  is  fixed  by  organic  law.  Const.  1S70,  art. 
4,  sec.  13. 

The  evils  to  be  remedied  were  the  loss  of  the  evidence 
afforded  by  the  records,  and  the  uncertainty  of  titles  result- 
ing therefrom.  There  are  but  two  ways  possible  to  remedy 
such  evils, — the  restoration  of  such  records,  as  far  as  prac- 
ticable, and  making  the  next  best  evidence  admissible  in  their 
stead. 

Anything  in  that  act  purporting  to  give  courts  of  chancery 
jurisdiction  in  cases  which,  before  its  passage,  were  not 
within  their  jurisdiction,  is  absolutely  void,  and  the  merest 
surplusage.     If  such  proceedings  as  this  do  fall  within  the 
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purview  of  the  act,  the  act  is  unconstitutional,  as  depriv- 
ing parties  of  the  right  to  trial  by  jury.  Const.  1870,  art.  2, 
sec.  5. 

The  complainant  was  not  in  possession,  and  hence  he  can 
not  have  an  adverse  title  adjudged  bad  and  removed  as  a 
cloud.  Oakley  v.  Hurlbut,  100  111.  204;  Hardin  v.  Jones,  86 
id.  313;  Gage  v.  Abbott,  99  id.  366;  Whitney  v.  Stevens,  77 
id.  585;   Comstock  v.  Henneberry,  66  id.  212. 

The  petition  showed  that  the  defendant  was  in  possession 
claiming  in  fee ;  therefore,  a  court  of  chancery  was  not  the 
proper  forum.  Hamilton  v.  Quimby,  46  111.  90 ;  Green  v. 
Spring,  43  id.  280. 

Not  every  case  of  accident  will  justify  the  intervention  of 
a  court  of  equity.  1  Story's  Eq.  Jur.  sec.  78 ;  Fisher  v. 
Sievres,  65  111.  99 ;  Patton  et  al.  v.  Campbell,  70  id.  72. 

A  defence  was  shown  under  the  Limitation  law.  Actual 
residence  upon  the  land  all  the  time  is  not  necessary  to  make 
possession  under  the  statute.     Russell  v.  Mandell,  73  111.  136. 

Mr.  E.  A.  Otis,  for  the  defendant  in  error: 

The  certificate  of  the  acknowledgment  of  a  deed  made  in 
due  form  must  prevail  over  the  unsupported  testimony  of  the 
grantor.  Russell  v.  Baptist  Theological  Union,  73  111.  337 ; 
Canal  and  Dock  Co.  v.  Russell,  68  id.  426 ;  Kerr  v.  Russell, 
69  id.  669;  Tunison  v.  Chamblin,  88  id.  378;  Marston  v. 
Brittenham,  76  id.  611. 

The  declarations  of  a  grantor,  made  after  a  sale  of  the 
property,  can  not  be  received  to  impeach  or  affect  the  title  of 
his  grantee  or  those  claiming  under  him.  Gridley  v.  Bing- 
ham, 51  111.  153. 

The  act  under  which  this  proceeding  was  had  is  constitu- 
tional.    Bertrand  v.  Taylor,  87  111.  235. 

This  act,  unlike  the  law  for  bills  purely  to  remove  clouds 
on  titles,  provides  that  parties  in  possession  shall  be  made 
defendants.     Whether,  in  the  absence  of  such  a  statute,  a 
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court  of  chancery  would  have  power  to  restore  a  title,  need 
not  he  considered.  In  Robinson  v.  Ferguson,  78  111.  538,  it 
was  held  that  the  court  had  power  to  decree  in  favor  of  the 
better  title,  and  this  case  was  followed  in  Midvey  v.  Gibbons, 
87  111.  367,  and  Garrick  v.  Chamberlain,  97  id.  620. 

The  law  is  not  invalid  as  depriving  the  plaintiff  in  error  of 
his  right  to  trial  by  jury,  for,  as  held  in  Ward  v.  Farwell,  97 
111.  593,  that  right  does  not  apply  to  cases  where  equitable 
jurisdiction  may  be  created. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  brought  by  William  Lubuke  in  the 
Superior  Court  of  Cook  county,  on  the  6th  day  of  March, 
1879,  under  what  is  known  as  the  "Burnt  Eecords  act,"  to 
establish  title  to  certain  lands  in  Cook  county  which  he 
claimed  to  own  in  fee.  Eliza  Heacock,  her  husband,  Wil- 
liam 0.  Heacock,  and  others,  were  made  defendants  to  the 
proceeding.  The  petition  averred  that  in  July,  1870,  Eliza 
Heacock  became  seized  of  an  undivided  three-fourths  of  the 
premises,  and  that  William  0.  Heacock  became  seized  of  an 
undivided  one-fourth  of  the  premises ;  that  said  parties  de- 
rived title  through  a  regular  and  connected  chain  of  deeds, 
from  the  United  States  down  to  themselves.  It  is  also  alleged 
that  on  the  12th  day  of  July,  1871,  William  0.  and  Eliza 
Heacock  executed  a  contract,  by  which  they  agreed  to  convey 
the  premises  to  Susan  W.  Sinclair,  and  the  latter,  on  July 
22,  1871,  executed  her  contract  to  reconvey  to  Eliza  Heacock 
and  her  husband  an  undivided  one-half  of  the  premises  upon 
the  payment  of  $200  within  six  months.  It  is  also  alleged 
that  on  the  14th  day  of  September,  1871,  Eliza  Heacock  and 
William  0.  Heacock,  by  deed  of  that  date,  conveyed  the  land 
to  Susan  W.  Sinclair,  from  whom  petitioner,  under  a  regular 
chain  of  conveyances,  derived  title.  Plaintiff  in  error  inter- 
posed a  demurrer  to -th^peiition,  which  wasoverruled  by  the 
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court.  She  then  filed  an  answer,  under  oath,  in  which  she 
denied  the  execution  and  acknowledgment  of  the  alleged  deed 
of  September,  1871,  and  claimed  the  benefit  of  the  Statute 
of  Limitations  of  seven  years  under  title  deducible  of  record, 
also  possession  and  payment  of  taxes  for  seven  successive 
years  under  color  of  title. 

Before  proceeding  to  the  consideration  of  the  main  ques- 
tion in  the  case,  which  involves  the  merits  of  the  controversy, 
it  may  be  necessary  to  notice  some  of  the  technical  questions 
raised  on  the  argument. 

It  is  said  that  this  was  a  proceeding  in  the  nature  of  a  bill 
to  quiet  title,  and  as  complainant  was  not  in  possession,  the 
bill  would  not  lie.  This  court  lias  held,  in  a  number  of  cases, 
that  courts  of  chancery  will  not  interfere  to  remove  a  cloud 
upon  the  title  of  a  complainant  unless  the  complainant  is  in 
the  lawful  possession  of  the  land,  or  unless  the  land  is  unoc- 
cupied ;  but  those  cases  have  no  bearing  whatever  on  a  case 
of  this  character.  This  petition  was  filed  under  chapter  116 
of  the  Ke vised  Statutes  of  IS 74,  and  was  fully  warranted 
by  the  terms  of  the  statute.  Section  16  of  the  act  expressly 
authorizes  the  petitioner  to  make  all  parties  in  possession  or 
claiming  an  interest  in  the  land,  parties  defendant  to  the 
petition,  thus  creating  a  clear  and  marked  distinction  between 
a  case  of  this  character  and  a  bill  to  quiet  title,  where  the 
complainant  must  be  in  possession  or  the  land  vacant  before 
a  court  of  chancery  will  entertain  a  bill. 

But  it  is  said  the  Burnt  Kecords  act  is  unconstitutional, 
as  it  in  effect  deprives  a  party  of  the  right  of  trial  by  jury. 
Since  the  passage  of  the  act  its  validity  has  been  sustained 
in  a  number  of  cases,  and  in  Bertrand  v.  Taylor,  87  111.  235, 
the  law  was  held  to  be  constitutional.  It  will  not  be  neces- 
sary, therefore,  to  enter  upon  a  discussion  of  that  question 
here. 

This  brings  us  to  the  main  question  in  the  case,  and  that 
is,  whether  Eliza  Heacock  and  William  0.  Heacock  executed 
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the  alleged  deed  of  the  premises  to  Susan  W.  Sinclair  on 
the  14th  day  of  September,  1871.  The  grantees  both  testify 
unhesitatingly  that  they  never  executed  or  acknowledged  the 
deed.  In  addition  to  this  they  proved  that  Sinclair  sent  a 
messenger  to  Eliza  Heacock  in  September,  1873,  to  see  if 
the  land  could  be  purchased.  It  was  also  proven  that  Mrs. 
Heacock  continued  to  claim  the  land  after  the  alleged  sale, 
and  paid  the  taxes  thereon  from  year  to  year.  This,  in  sub- 
stance, is  the  evidence  relied  upon  to  overcome  the  proof  of 
conveyance  made  by  defendant  in  error. 

The  deed  of  September  14,  1871,  as  well  as  the  record  of 
the  deed,  were  destroyed  by  fire,  and  could  not  be  produced  by 
the  complainant  in  the  bill ;  but  he  did  produce  several  wit- 
nesses who  saw  the  deed  and  testify  to  its  contents.  Lange, 
who,  in  1871,  was  entry  clerk  for  Jones  &  Sellers,  an  abstract 
firm  in  Chicago,  whose  business  it  was  to  take  minutes  of  all 
instruments  filed  in  the  recorder's  office  each  day,  testified 
that  a  warranty  deed  from  Eliza  Heacock  and  her  husband 
to  Susan  W.  Sinclair,  No.  113,608,  was  filed  for  record  Sep- 
tember 16,  1871 ;  consideration,  $500  ;  land  conveyed,  north- 
east quarter  of  north-west  quarter  of  section  4,  township  37, 
range  12  east,  in  Cook  county,  Illinois.  The  deed  was  dated 
September  14,  1871,  but  there  was  an  error  in  the  year, 
being  1801.  The  minutes  made  by  the  witness  contained 
nothing  in  regard  to  acknowledgment,  as  his  practice  was  to 
make  no  mention  of  the  acknowledgment  unless  it  was  in 
some  way  defective.  This  witness  seems  to  be  entirely  dis- 
interested, and  testifies  from  memoranda  which  he  made 
from  the  deed  itself  the  next  day  after  it  was  filed  for  record. 
Tompkins,  who  was  at  the  time  of  this  transaction  a  partner 
of  Sinclair,  testifies,  in  substance,  that  Heacock  made  a  loan 
of  money  of  Sinclair,  and  gave  the  deed  as  security  for  the 
payment  of  the  money ;  that  he  thinks  the  deed  was  executed 
by  Mrs.  Heacock  in  his  presence,  in  his  office,  and  subse- 
quently taken  to  an  officer  to  be  acknowledged.  Complain- 
26—107  III. 
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ant  also  put  in  evidence  an  abstract  of  title  which  was  made 
for  Heacock  in  due  course  of  business,  and  was  in  his  pos- 
session. This  showed  a  deed  dated  September  14,  1S01, 
recorded  September  16,  1871 ;  Eliza  Heacock,  and  William 
0.  Heacock,  her  husband,  to  Susan  W.  Sinclair;  conveys  the 
land  in  controversy. 

The  evidence  of  the  two  witnesses  who  saw  the  deed,  in 
connection  with  this  abstract  of  title,  in  our  judgment  is 
ample  to  establish  the  execution  of  the  deed  of  September 
14,  1871.  The  first  witness  alluded  to  above  saw  the  deed, 
and  testifies  that  it  was  in  due  form,  conveyed  the  land,  and 
was  properly  acknowledged.  Can  a  deed  thus  executed  and 
acknowledged  be  overcome  by  the  unsupported  testimony  of 
the  grantors  that  they  never  executed  the  instrument  ?  In 
Lickmon  v.  Harding,  65  111.  505,  this  court  held :  "In  the 
absence  of  proof  of  fraud  and  collusion  on  the  part  of  the 
officer  taking  and  certifying  the  acknowledgment  of  a  deed, 
the  officer's  certificate  of  the  acknowledgment,  in  proper  form, 
must  prevail  over  the  unsupported  testimony  of  the  party 
grantor  that  the  same  was  false  and  forged. "  This  has  been 
followed  by  a  number  of  other  cases  wdiere  the  same  doctrine 
has  been  announced.  Canal  and  Dock  Co.  v.  Russell,  68  111. 
426 ;  Kerr  v.  Russell,  69  id.  669 ;  Russell  v.  The  Baptist  Theo- 
logical Union,  73  id.  337;  Marston  v.  Brittenham,  76  id.  611  ; 
Tanison  v.  Chamblin,  88  id.  378. 

The  authorities  cited,  in  our  judgment,  settle  the  question, 
beyond  dispute,  that  the  testimony  of  plaintiff  in  error  was 
not  sufficient  to  overcome  the  proof  of  the  execution  of  the 
deed.  If  a  deed  conveying  lands  could  be  impeached  by  the 
testimony  of  the  grantor  alone,  titles  to  real  property  would 
be  insecure,  and  consequences  of  the  most  disastrous  char- 
acter might,  and  doubtless  would,  result. 

It  is,  howTever,  claimed  that  plaintiff  in  error  was  entitled 
to  protection  under  the  limitation  laws.  The  proof  does  not 
establish  actual  residence  on  the  land  for  a  period  of  seven 
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years  before  suit  was  brought,  which  the  act  of  1835  requires 
to  establish  the  bar.  As  to  the  defence  under  the  act  of 
1839,  if  plaintiff  in  error  was  in  possession  of  the  premises 
for  seven  successive  years  under  color  of  title  made  in  good 
faith,  and  paid  all  taxes  assessed  on  the  premises  during 
that  period,  they  would  be  in  position  to  claim  the  benefit  of 
the  statute.  The  testimony  may  be  regarded  as  sufficient  to 
establish  seven  years'  possession,  as  it  is  quite  plain,  from 
the  evidence,  that  Eliza  Heacock  was  in  possession  at  the 
time  she  sold  to  plaintiff  in  error,  and  that  she  held  that 
possession  until  1875,  when  she  moved  upon  the  premises, 
and  remained  there  until  suit  brought.  As  to  the  payment 
of  taxes  for  seven  successive  years  as  to  the  undivided  half 
of  the  land,  we  think  the  proof  sufficient.  Mrs.  Heacock 
testified  that  she  paid  the  taxes  since  she  bought  the  land, 
and  she  produced  tax  receipts  for  several  years,  and  testified 
that  the  others  had  been  destroyed.  But  the  trouble  in  re- 
gard to  the  defence,  under  the  statute,  is  the  want  of  color 
of  title  in  the  defendant.  Possession  and  payment  of  taxes, 
to  be  of  any  avail,  must  be  under  color  of  title.  It  is  true 
that  the  deeds  under  which  plaintiff  in  error  acquired  title 
in  1870  were  both  title  and  color  of  title,  but  when  they  exe- 
cuted the  deed  to  Susan  W.  Sinclair,  September  14,  1871, 
that  color  of  title  was  conveyed,  and  after  that  they  had  no 
color  of  title  to  the  premises.  After  they  executed  the  deed 
they  occupied  the  same  position  in  regard  to  the  premises 
that  they  would  have  occupied  had  they  never  received  a 
deed  of  the  property,  and  where  a  party  goes  into  possession 
of  lands  under  no  deed  or  paper  title  whatever,  possession 
and  payment  of  taxes,  however  long  continued,  would  not 
ripen  into  a  bar  under  the  act  of  1839.  The  party  claiming 
under  the  act  must  have  color  of  title,  and  where  they  have 
deeded  the  premises,  no  color  of  title  can  exist  in  such  party. 
They  can  not  go  back  and  set  up  a  claim  of  color  under  the 
deed  made  to  them,  after  they  have  conveyed  the  premises. 
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We  therefore  perceive  no  tenable  ground  on  which  plaintiff 
in  error  can  rely  upon  either  the  act  of  1835  or  1839. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  opinion. 

Mr.  Justice  Walker  :  I  concur  in  affirming  the  decree. 
Inasmuch  as  a  jury  was  not  demanded  on  the  hearing,  the 
question  of  whether  a  jury  should  have  been  allowed  does 
not  arise  in  the  case. 


Bradley  D.  Greenman  et  al, 

v. 

Sarah  A.  Greenman. 

Filed  at  Ottawa  September  28,  1883. 

1.  Limitations — in  equity.  While  the  Statute  of  Limitations  does  not 
strictly  apply  to  cases  in  equity,  still  equity  generally  follows  the  law,  and 
denominates  the  period  the  statute  will  bar,  at  law,  laches,  that  renders  a 
demand  stale. 

2.  Same — estoppel  by  fraud.  The  defendant  in  a  suit  in  chancery  to 
set  aside  an  alleged  fraudulent  conveyance,  and  the  fraud  being  established, 
will  be  estopped  to  set  up  laches  as  a  defence. 

3.  Homestead — in  wife,  not  created  by  a  verbal  promise  of  husband 
to  live  on  lot.  A  mere  verbal  promise  of  a  husband  to  his  wife,  while  tem- 
porarily residing  in  another  State,  that  they  would  return  and  use  a  house 
and  lot  of  the  former  in  this  State  as  a  homestead,  will  not  create  or  pass  to 
the  wife  a  right  to  homestead  therein,  when  they  fail  to  occupy  the  same 
as  a  residence. 

4.  Contkact — between  husband  and  wife  to  divide  rents  of  his  prop- 
erty, not  valid.  The  mere  naked  verbal  promise  of  a  husband  to  his  wife 
to  give  her  one-half  of  the  rents  of  his  real  estate,  without  any  consideration, 
does  not  create  a  binding  contract,  or  confer  upon  the  wife  the  right  to  sue 
for  and  recover  one-half  of  such  rents,  even  in  equity. 
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5.  Chanceey — distribution  of  proceeds  of  sale — under  creditor  s  bill. 
Where  a  receiver  is  appointed,  under  a  creditor's  bill,  to  receive  and  collect 
rents,  under  an  allegation  of  the  insolvency  of  the  debtor,  if  this  is  denied 
in  the  answer  such  rents  in  the  hands  of  the  receiver  can  not  be  applied  on 
the  creditor's  judgment  without  proof  of  the  debtor's  insolvency,  and  that 
the  property  subject  to  levy  and  sale  is  not  sufficient  to  satisfy  the  debt  or 
judgment.  In  the  absence  of  such  proof  the  court  should  order  the  receiver 
to  pay  such  rents  to  the  defendant — the  owner  of  the  land. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Knox  county;  the  Hon.  Arthur  A.  Smith,  Judge,  pre- 
siding. 


Mr.  L.  Douglass,  for  the  plaintiffs  in  error: 

The  fact  that  defendant  in  error  took  no  steps  to  set  aside 
the  deed,  and  failed  to  give  any  notice  of  her  rights  until  she 
filed  her  bill,  ten  years  after  the  date  of  the  deed,  is  better 
evidence  of  its  genuineness  than  the  testimony  of  herself  and 
Pond,  depending  on  their  bare  recollections.  McPherson  v. 
Sanborn,  88111.  152. 

The  defence  of  limitation  under  the  act  of  1835  was  good, 
as  it  shows  a  title  deducible  of  record  from  the  United  States. 
We  need  not  to  have  gone  back  to  the  deed  from  the  sheriff 
to  A.  C.  Mason  under  the  execution,  which  would  have  fur- 
nished such  a  title  as  the  statute  requires.     Collins  v.  Smith, 

18  111.  160;  Martin  v.  Jitdd,   81  id.  48S. 

In  this  State  the  effect  of  the  limitation  is  to  take  away 
the  right  of  entry  and  the  right  of  action.     Newland  v.  Marsh, 

19  111.   383;   HinchmariY.  Whetstone,   23  id.   185;  Jandon  v. 
McDowell,  56  id.  53. 

Fraud  is  no  answer  to  the  limitation  of  1835.  Castner  v. 
Walrod,  83  111.  175. 

Under  section  8  of  the  Limitation  law  of  1839,  where  there 
is  no  proof  showing  that  the  color  of  title  was  acquired  in 
bad  faith,  which  means  in  and  by  fraud,  the  court  will  hold 
it  was  acquired  in  good  faith.     Coleman  v.  Billings,   89  111. 
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190;  McCagg  v.  Heacock,  42  id.  157;  Bawson  v.  Fox,  65  id. 
200 ;  McCagg  v.  Heacock,  34  id.  476. 

Even  if  William  K.  Greenman  practiced  a  fraud  on  com- 
plainant in  obtaining  her  signature  to  the  deed,  it  was  just 
as  much  color  of  title  without  her  signature  as  with  it.  Lim- 
itation bars  equitable  relief,  the  same  as  at  law.  Hancock 
v.  Harper,  86  111.  445 ;  Maiming  v.  Warren,  17  id.  267 ;  2 
Story's  Eq.  Jur.  sec.  1520;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
89 ;  Carpenter  v.  Carpenter,  70  111.  457 ;  Wilhelm  v.  Sayler, 
Exr.  32  Md.  151 ;  Quayle  v.  Guild,  91  111.  38  ;  Sloan  v.  Gra- 
ham, 85  id.  26;  Castner  v.  Walrod,  83  id.  174;  Wingate  v. 
Pool,  25  id.  102. 

Possession  was  surrendered,  and  if  the  deed  was  not  her 
deed  there  was  no  relinquishment  of  homestead,  but  a  sur- 
render of  possession  had  that  effect,  even  if  there  was  no 
release.  Hall  v.  Fullerton,  69  111.  451 ;  Eldridge  v.  Pierce, 
90  id,  4S0. 

Messrs.  McKenzie  &  Calkins,  for  the  defendant  in  error : 

The  evidence  in  this,  case  comes  clearly  within  the  rule  in 
regard  to  the  impeachment  of  certificates  of  acknowledgment 
of  deeds.  It  has  been  established  by  a  clear  preponderance 
of  evidence.  Meyers  v.  Parks,  95  111.  408 ;  Lowell  v.  Wren, 
80  id.  238. 

The  wife  can  maintain  bill  for  the  purpose  of  holding  or 
recovering  a  homestead,  the  object  being  to  protect  the  family 
in  a  home.     Allen  v.  Hawley,  66  111.  169. 

The  Homestead  act  was  designed  for  the  benefit  of  the 
wife  and  children.  Cassell  v.  Ross,  33  111.  244 ;  Haskins  v. 
Litchfield  31  id.  137. 

The  policy  and  object  of  the  Homestead  act  seem  to  regard 
her  after  the  divorce,  for  this  purpose,  as  a  widow  and  the 
head  of  a  family.      Vanzant  v.  Vanzant,  23  111.  536. 

If  the  husband  induced  the  wife  to  go  to  Michigan  tempo- 
rarily, and  with  the  promise  that  they  would  return  and  live 
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upon  this  property,  and  it  was  her  intention  to  return,  it  was 
no  abandonment  of  the  homestead.  Orman  v.  Orinan,  26 
Iowa,  361 ;  Kenley  v.  Hudelson,  99  111.  493  ;  Henson  v.  Moore, 
104  id.  403  ;  White  v.  Plummer,  96  id.  395  ;  Mills  v.  Van  Bos- 
kink,  32  Texas,  360;  Henderson  v.  Ford,  46  id.  627;  Clip- 
perly  et  al.  v.  Rhodes,  53  111.  346;  KitcJiellY.  Burgiuin,  21  id. 
45;  McMillanusv.  Warner,  3S  Texas,  410;  Wiggins  v.  Chance, 
54  111.  175;  Howard  v.  Logan,  81  id.  383;  Sheppard  v.  Cas- 
sidy,  20  Texas,  24. 

The  doctrine  of  adverse  possession  is  to  be  taken  strictly. 
It  must  be  sustained  by  clear  and  positive  proof.  It  must 
be  open  and  notorious,  notifying  everybody  that  one  is  on 
the  land  claiming  it  as  his  own,  in  person  or  by  tenant.  It 
can  not  be  secret,  and  answer  the  purpose  of  notoriety  to 
adverse  possession.  Laflin  v.  Harrington  16  111.  301;  Jack- 
son v.  Berner,  48  id.  203  ;   Busch  v.  Huston,  75  id.  343. 

This  question  of.  good  faith  is  one  of  fact,  and  must  receive 
a  practical,  common-sense  construction.  Winter  v.  Haines, 
84  111.  583 ;  Hardin  v.  Crate,  78  id,  533, 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  Knox  circuit  court,  by  defend- 
ant in  error,  to  establish  a  right  of  homestead  in  a  lot  of 
ground,  and  to  remove  conveyances  of  the  lot  as  fraudu- 
lent, and  as  obstructions  to  its  sale  on  a  judgment  at  law. 
She  claims  that  she  and  her  husband  entered  into  possession 
of  the  property,  and  occupied  it  as  a  homestead  until  they 
went,  temporarily,  to  Michigan ;  that  whilst  so  in  possession, 
William  K.  Greenman,  then  her  husband,  forged  a  deed  from 
him  and  herself,  conveying  the  property  to  his  son  George 
H.  Greenman,  who  afterwards  conveyed  it  to  Bradley  D., 
another  son,  and  he  conveyed  to  Sidney  Kogers,  without  any 
consideration.  Subsequently  she  filed  a  supplemental  bill, 
alleging   the  recovery  of    a  judgment    against  William  R, 
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Greenman  for  the  sum  of  $2846.39,  which  was  obtained  in  a 
suit  in  attachment,  in  which  this  land  was  levied  on ;  that 
he  was  insolvent,  and  prayed  that  a  receiver  be  appointed, 
and  that  the  interest  of  defendant  William  K.  Greenman  be 
determined,  and  subjected  to  the  payment  of  her  judgment. 
It  appears  that  after  they  had  remained  some  time  in  Mich- 
igan, she  filed  a  bill  for  a  divorce  from  her  husband,  William 
E.  Greenman,  which  was  granted,  and  she  was  decreed  ali- 
mony, and  the  custody  of  their  child.  On  a  hearing  in  the 
circuit  court  she  was  decreed  a  homestead  in  the  property, 
half  of  the  rents  in  the  hands  of  the  receiver,  and  the  other 
half  was  required  to  be  applied  as  a  payment  on  the  judg- 
ment, and  to  have  the  possession  of  the  property,  and  that  it 
be  sold  to  satisfy  the  judgment,  but  subject  to  her  homestead 
rights.  The  case  is  brought  to  this  court  to  reverse  that 
decree. 

That  there  was  a  plan  deliberately  adopted  by  WTilliam  E. 
Greenman,  aided  and  assisted  by  his  sons,  to  defraud  defend- 
ant in  error  by  hindering  her  in  the  collection  of  alimony, 
seems  to  be  established  beyond  dispute.  He  agreed,  on  going 
to  Michigan,  that  the  stay  should  be  temporary, — only  until 
a  farm  was  put  in  repair, — and  they  would  then  return  to 
and  live  in  Galesburg.  This  he  never  did.  He  also  agreed 
that  they  would  divide  the  rents  of  the  house  and  lot  in  con- 
troversy, but  they  never  did.  The  evidence  clearly  estab- 
lishes that  all  the  conveyances  were  fictitious,  and  without 
consideration.  At  the  time  each  of  these  conveyances  was 
made  he  was  the  only  active  person  in  their  consummation, 
and  unsought  and  unknown  to  Eogers  he  brought  the  deed 
from  his  son  Bradley,  and  wished  Eogers  to  execute  a  mort- 
gage on  the  property  to  secure  a  fictitious  sum  as  a  consid- 
eration for  the  lot,  but  Eogers  refused ;  but  he  nevertheless 
had  the  deed  recorded,  and  Eogers  swears  that  he  paid,  or 
agreed  to  pay,  nothing  for  the  lot.  Notwithstanding  these 
pretended  sales,  William  E.  was  all  the  time  in  receipt  of 
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the  rents,  and  controlling  the  property,  and  speaking  of  it  as 
his  own,  and,  so  far  as  the  evidence  discloses,  none  of  the 
pretended  grantees  ever  exercised  any  control  over  the  prop- 
erty, or  claimed  to  own  it.  When  William  E.  Greenman 
offered  the  deed  to  Kogers,  and  when  the  latter  refused  to 
sign  a  mortgage,  Greenman  told  him  to  take  the  property, 
rent  it,  and  sell  it  if  he  could.  Kogers  paid  nothing,  but  he, 
at  Greenman's  request,  entered  into  an  agreement  to  hold, 
rent  and  sell  the  property,  if  he  could,  for  Bradley  D.  Green- 
man. Thus  at  the  instance  of  William  K.  Greenman,  who 
claimed  to  be  his  son's  agent,  Kogers  declared  a  trust,  but, 
at  the  same  time,  Greenman  declared  that  he  placed  the  title 
in  Kogers  because  he  believed  it  would  be  more  safe.  The 
evidence  satisfactorily  shows  that  the  conveyance  to  George 
H.  Greenman  was  fraudulent,  and  without  a  consideration 
being  paid  for  the  lot.  The  consideration  named  was  $1000, 
as  stated  in  the  deed,  and  George,  it  is  claimed,  gave  his 
note  for  the  amount,  when  the  evidence  shows  that  he  was 
without  means,  and  it  does  not  appear  he  had  the  slightest 
use  for  the  property.  The  tenants  remained  in  the  property 
without  any  change,  the  father  still  collecting  or  controlling 
the  rents,  as  he  claims,  as  agent  for  George,  but  George 
doing  or  saying  nothing  in  reference  to  the  property.  It 
remained  to  all  appearances  the  same  as  it  was  before. 

It  is  beyond  belief,  from  the  evidence  before  us,  that  this 
could  have  been  a  bona  fide  sale.  It  is  true  that  the  father  and 
son  swear  it  was,  but  their  version  of  the  matter  is  so  incredi- 
ble that  it  is  difficult  to  give  it  credence,  if  it  had  not  been 
opposed  by  the  attending  circumstances  and  other  opposing 
testimony.  The  evidence  proves  the  same  of  Bradley  D. 
Greenman's  purchase  from  his  brother  George.  He  had  no 
surplus  means,  nor  does  he  show  any  reason  for  the  pur- 
chase. On  the  contrary,  he  was  constantly  importuning  his 
father  for  money  to  enable  him  to  pay  a  considerable  sum  of 
money  he  owed  on  a  farm  he  had  purchased.     Having  no 
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means,  and  being  pressed  for  means  to  pay  for  and  acquire 
title  to  his  farm,  it  is  incredible  that  he  would  further  involve 
himself  by  purchasing  this  property.  Nor  is  any  reason 
shown  why  he  should  have  conveyed  to  Sidney  Eogers,  and 
taken  from  him  an  agreement  to  rent  or  sell  it,  if  he  could. 
On  the  contrary,  his  father  stated  at  the  time  that  he  had  it 
so  conveyed  because  he  considered  it  more  safe.  Safer  for 
whom?  Surely  not  for  Bradley,  because  the  title  stood  in 
him,  and  by  placing  it  in  Eogers,  without  consideration,  it 
could  be  no  safer  to  him.  But  the  property,  if  it  belonged 
in  fact  to  William  B.  Greenman,  might  be  safer  to  him,  as 
the  written  declaration  of  trust  in  favor  of  Bradley  was  de- 
livered to  the  father,  and  there  is  no  evidence  which  we  have 
been  able  to  find  that  he  ever  delivered  it  to  Bradley.  William 
B.  seems  to  have  been  in  a  position,  if  the  property  was  sold, 
to  receive  the  money,  destroy  the  declaration  of  trust,  and 
appropriate  the  price  to  his  own  use.  Had  it  assumed  the 
form  of  ordinary  transactions,  Bradley,  the  owner,  would 
have  given  Eogers  a  power  of  attorney  to  sell  and  convey,  or 
to  have  authorized  him  to  sell,  and  for  Bradley  to  have  made 
the  conveyance  when  a  sale  was  made.  It  seems  that  Wil- 
liam E.  at  all  times  retained  the  power  to  sell  or  have  a  sale 
made,  and  appropriate  the  money  to  his  own  use ;  and  about 
the  time  his  wife  commenced  her  suit  for  a  divorce,  Eogers 
advised  him  to  let  his  wife  have  the  house  and  settle  the 
matter,  and  asked  him  how  he  could  prevent  his  wife  from 
recovering  alimony,  and  he  replied  he  "would  fix  that." 
Neither  of  the  sons  seems  to  have  given  any  attention  to  the 
property,  but  the  father  continued  to  act  as  owner,  in  its 
management,  in  receiving  and  ordering  the  disposal  of  the 
rents,  and  in  making  repairs.  The  sons  acted  with  an  incom- 
prehensible indifference  in  the  matter,  if  they  were  owners. 
We  are  unable  to  believe  they  ever,  in  fact,  were, — that  the 
whole  was  a  contrivance  to  defraud  defendant  in  error,  by 
preventing  her  from  collecting  any  alimony  that  might  be 
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allowed  her  on  granting  her  a  divorce.  All  the  evidence, — 
even  with  the  explanations  given  by  the  Greenmans,  father 
and  sons, — points  unerringly  to  that  conclusion.  We  find 
it  impossible  to  believe  these  sales  were  bona  fide,  but  are 
forced  to  the  conclusion  that  they  were  all  conceived  and 
carried  out  with  fraud  and  covin,  and  that  the  property 
should  be  subjected  to  the  satisfaction  of  the  judgment  for 
alimony. 

But  to  obviate  that  effect,  it  is  claimed  that  the  rights  of 
defendant  in  error  are  barred  by  the  statutes  of  limitation  of 
1835  and  1S39.  Title  deducible  of  record  from  the  United 
States  government,  and  actual  possession  for  seven  years,  are 
claimed  to  have  been  proved ;  also,  claim  and  color  of  title, 
and  possession  and  payment  of  taxes  for  seven  years  on  the 
property.  The  questions  of  limitation,  under  these  statutes, 
have  heretofore  related  to  adverse  titles,  and  not  as  to  fraud- 
ulent grantees  combined  or  acting  together  to  defraud  credit- 
ors or  persons  holding  legal  demands.  The  statute  was  not 
made,  nor  was  it  ever  designed  to  be  used,  for  such  iniquitous 
purposes.  It  was  made  to  promote  the  great  natural  prin- 
ciples of  justice,  and  not  to  promote  and  protect  fraud  and 
iniquity.  Thus  it  is  seen  there  was  not  ladies.  The  Statute 
of  Limitations  does  not  strictly  apply  to  cases  in  equity,  but 
equity  generally  follows  the  law,  and  denominates  the  period 
that  the  statute  requires  to  bar  an  action,  ladies,  that  renders 
a  demand  stale.  But  the  fact  that  plaintiff  in  error  William 
E.  Greenman,  and  his  sons,  were  guilty  of  fraud,  estopped 
them  from  claiming  a  bar  to  the  suit,  as  the  fraud  precluded 
him  or  his  fraudulent  grantees  from  relying  on  laches  as  a 
defence  in  equity.  A  mere  verbal  promise  of  his,  that  he 
would  return,  and  they  would  use  the  lot  as  a  homestead, 
could  not  create  or  pass  to  her  a  right  to  homestead.  Nor 
did  his  mere  verbal  promise  to  divide  the  rents  and  profits 
create  a  contract  by  which  she  could  sue  and  recover  them. 
The  mere  naked  verbal  promise,  without  any  consideration, 
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can  not  confer  such  a  right  when  made  by  a  husband  to  his 
wife.  The  land  belonged  to  him.  The  conveyance  by  Mrs. 
Hendricks  to  plaintiff  in  error  and  defendant  in  error,  gave 
to  the  latter  no  interest  in  the  property,  because  she  had  no 
title  to  convey.  It  neither  gave  her  a  homestead  right  nor 
the  right  to  participate  in  the  rents.  It  was  therefore  error 
to  decree  her  homestead  or  rents  under  that  deed.  If  it  could 
be  allowed  her  to  claim  homestead  rights  because  her  hus- 
band owned  the  property,  she,  by  her  long  continued  and 
present  absence,  forfeited  the  right.  Nor  did  his  promise, 
when  they  went  to  Michigan,  to  return  and  occupy  the  prem- 
ises as  a  homestead,  confer  the  right,  and  we  have  seen  that 
the  promise  to  divide  the  rents  did  not  authorize  her  to 
participate  in  them.  The  court  below  therefore  erred  in 
decreeing  her  homestead  in  the  premises,  and  possession 
thereof,  and  also  in  decreeing  that  she  was  entitled  to  one- 
half  of  the  rents  in  the  hands  of  the  receiver,  or  otherwise. 

But  it  remains  to  determine  what  disposition  shall  be  made 
of  the  rents  in  the  hands  of  the  receiver.  Inasmuch  as  it  is 
a  fund  in  the  hands  of  the  court,  it  must  be  disposed  of  by 
order  of  the  court.  Shall  it  be  paid  to  plaintiff  in  error 
William  E.  Greenman,  as  the  owner,  in  fact,  of  the  property, 
or  Bradley  D.,  the  apparent  owner,  or  shall  it  be  applied 
towards  the  payment  of  the  judgment?  The  bill  alleges  that 
William  R.  Greenman  is  insolvent,  and  the  property  is  insuf- 
ficient to  pay  the  judgment.  This  allegation  is  denied  by 
the  answers.  Although  the  fund  is  in  the  hands  of  the 
court,  still,  to  make  it  proper  to  be  applied  as  a  payment  on 
the  judgment,  it  should  have  appeared  that  the  judgment 
could  not  be  otherwise  satisfied.  This  is  not  shown.  For 
aught  that  appears  this  property  may  be  ample  to  satisfy 
the  judgment,  and  Greenman  may  be  abundantly  solvent. 
The  court  should  have  decreed  the  payment  of  the  rents  to 
him.  But  in  so  far  as  the  decree  finds  Mrs.  Greenman  holds 
a  homestead  title  in  the  property,  and  is  entitled  to  its  pos- 
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session,  and  that  she  is  entitled,  in  her  own  right,  to  one-half 
of  the  rents,  the  decree  in. that  respect  is  reversed,  and  it  is 
in  all  things  else  affirmed.  It  is,  however,  decreed  that  each 
party  pay  one-half  of  the  costs  of  this  court. 

Decree  modified. 


George  W.  Cothran 

v. 
J.  Alder  Ellis  et  al. 

Filed  at  Ottawa  September  24,  1883. 

1.  Custom — when  presumed  to  be  known.  A  party  dealing  in  a  partic- 
ular market  is  presumed  to  know  all  the  customs  of  such  market  bearing 
upon  the  transaction  in  which  he  is  engaged. 

2.  Commission  merchant — buying  for  customer  "for  future  delivery" 
— must  sell  when  directed.  Where  a  broker  or  commission  merchant  pur- 
chases grain  for  future  delivery,  in  his  own  name,  for  a  customer,  he  is 
bound  to  obey  a  direction  of  the  customer,  his  principal,  to  sell  the  same  at 
a  given  time,  or  terminate  his  agency,  if  the  character  of  the  transaction  be 
such  as  to  render  it  practicable  so  to  do,  by  putting  his  contract  of  purchase 
in  such  shape  that  it  may  be  transferred,  and  transfer  the  same  to  his  prin- 
cipal; and  if  he  fails  in  this,  and  loss  is  thereby  incurred,  he  can  not  recover 
of  his  principal  for  commissions,  and  money  advanced,  but  the  latter  may 
recover  of  him  whatever  damages  he  may  have  sustained  by  the  neglect  to 
sell  when  ordered.  If  the  broker  makes  contracts  of  purchase  in  such  man- 
ner that  they  can  not  practically  be  transferred  to  his  principal,  he,  by 
necessary  implication,  undertakes  to  sell  when  ordered. 

3.  Same — measure  of  damages  on  refusal  to  sell  when  ordered  by  his 
principal.  Where  a  broker  or  commission  man  purchases  in  his  own  name 
grain  for  his  principal,  to  be  delivered  at  a  future  day,  and  the  principal, 
before  the  grain  is  delivered,  directs  him  to  sell  the  same  at  a  certain  price 
then  current  in  the  market,  for  delivery  on  the  day  named  in  the  original 
contract  of  purchase,  and  the  broker  refuses  and  neglects  to  make  such  sale 
when  he  might  have  done  so,  and  a  loss  occurs,  the  measure  of  his  princi- 
pal's damage  will  be  the  difference  between  the  price  at  which  the  grain  was 
purchased  and  the  price  at  which  the  broker  was  directed  to  sell  it,  less  his 
commissions  and  other  proper  charges.  In  such  case  the  principal  is  not 
bound  to  go  on  the  market  and  sell  "short"  an  equivalent  amount  of  grain 
for  delivery  at  the  same  time  of  the  other  grain. 
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4.  Practice — proposition  of  law  on  trial  by  court.  Where  a  proposi- 
tion of  law,  correct  in  principle,  upon  the  defendant's  hypothesis,  there  being 
evidence  on  which  to  base  it,  is  asked,  the  fact  that  the  plaintiff  has  evidence 
tending  to  avoid  and  destroy  its  application  affords  no  ground  for  its  refusal. 
If  there  is  such  evidence,  the  plaintiff  should  ask  a  declaration  of  the  law  on 
his  theory  in  a  separate  proposition,  or  as  an  accompaniment  to  that  of  the 
defendant. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  George  W.  Cothran,  pro  se,  and  Mr.  John  N.  Jewett, 
for  the  appellant,  after  stating  and  commenting  upon  the 
evidence  in  extenso,  made  the  following  among  other  points 
of  law : 

Commission  men  are  the  agents  of  the  parties  dealing 
through  them.  Ewell's  Evans  on  Agency,  3 ;  Story  on 
Agency,  sec.  33. 

In  the  absence  of  express  stipulation  to  the  contrary,  an 
agent  is  bound  to  obey  instructions,  or,  as  between  himself  and 
his  principal,  to  bear  the  consequences  of  his  refusal.  Story 
on  Agency,  sec.  3 ;   Ewell's  Evans  on  Agency,  sec.  1,  p.  212. 

To  bind  appellant  with  any  rule  or  custom  of  trade,  it 
should  appear  that  the  parties  dealt  with  each  other  upon  the 
basis  of  the  same ;  or  if  such  custom  was  waived,  then,  to 
hold  appellant  to  the  observance  of  the  same,  he  was  entitled 
to  reasonable  notice. 

The  court  erred  in  refusing  to  allow  the  several  propositions 
asked,  and,  aside  from  their  sufficiency,  the  merits  of  the  case 
are  with  the  appellant. 

Messrs.  Washburne  &  Bobbins,  for  the  appellees,  after 
stating  and  commenting  upon  the  facts  at  some  length, 
made  the  following  among  other  points : 

The  duty  of  agents  to  obey  the  instructions  of  their  prin- 
cipals arises  only  from  the  express  or  implied  agreement  of 
the  parties.     Story  on  Agency,  sec.  189. 
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Where  an  agent  lias  made  advances,  relying  on  the  goods 
for  indemnity,  the  law  will  not  compel  him  to  part  with  them 
unless  repaid  his  advances.  Field  v.  Farrington,  10  Wall. 
141;   Pultney  v.  Keymer,  3  Esp.  182. 

A  principal  is  bound,  within  a  reasonable  time  after  being 
informed  of  his  agent's  disobedience  to  his  instructions,  to 
express  his  disapproval.  He  is  not  permitted  to  remain  quiet 
and  observe  the  subsequent  course  of  the  market,  and  then 
approve  the  agent's  acts,  if  they  prove  advantageous,  or  dis- 
approve them,  should  they  result  in  loss.  Silence  under  such 
circumstances  amounts  to  assent  and  ratification.  Ward  v. 
Warfield,  3  La.  Ann.  471. 

The  first,  third  and  fourth  propositions,  if  otherwise  good, 
do  not  state  properly  the  measure  of  damages.  If  a  party 
willfully  or  negligently  allows  the  damages  to  be  enhanced, 
the  increased  loss  justly  falls  on  him.  Hamilton  v.  McPher- 
son,  28  N.  Y.  72 ;  Dobbins  v.  Duquid,  65  111.  467 ;  Grindle  v. 
Eastern  Express  Co.  67  Maine,  325 ;  State  v.  Powell,  44  Mo. 
439;  Baker  v.  Drake,  53  N.  Y.  217. 

It  is  well  settled  in  this  State,  that  a  person  who  deals  in 
a  particular  market  must  be  taken  to  deal  according  to  the 
usage  or  custom  of  that  market,  whether  he  knew  of  such 
custom  or  not.  At  least  he  is  presumed  to  know  of  and  deal 
with  reference  to  the  customs  of  the  trade.  Bailey  v.  Bens- 
ley,  87  111.  559;  Lyon  v.  Cidbertson,  83  id.  36;  Corbett  v. 
Underwood,  id.  324. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  the  county  of  Cook,  by  appellees,  against  appellant. 
Issues  were  formed  on  the  general  issue  pleaded  to  the  decla- 
ration, and  replied  to  a  plea  of  set-off.  The  cause  was  tried 
by  the  court,  a  jury  being  waived.  The  issues  were  found 
for  plaintiffs,  and  judgment  rendered  against  defendant  for 
$2788.63,  and  costs.     This  judgment,  on  appeal  by  defend- 
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ant,   was   affirmed  in  the   Appellate   Court,    and  from  that 
judgment  he  appeals  to  this  court. 

Appellees  were  commission  merchants  dealing  on  the  board 
of  trade,  and  this  action  is  for  commissions  and  money  paid 
by  them  for  appellant  on  losses  incurred  in  certain  specula- 
tions conducted  by  them  for  appellant,  but  in  their  own 
names.  The  counter  claim  of  appellant  is  for  money  of 
his  in  their  hands  arising  from  former  transactions,  and  for 
losses  incurred,  as  he  claims,  by  reason  of  appellees  having, 
as  he  insists,  wrongfully  refused  to  obey  his  directions  as  his 
agents.  The  sole  controversy  in  the  case  arises  upon  the 
latter  proposition. 

It  is  not  our  province  to  pass  upon  the  weight  of  any  evi- 
dence given  in  the  case.  The  sole  questions  presented  for 
our  consideration  arise  upon  the  refusal  of  the  trial  court  to 
approve,  and  hold  to  be  the  law,  certain  propositions  pre- 
sented for  that  purpose  by  the  appellant,  at  the  trial  and 
after  the  close  of  the  evidence.  The  bill  of  exceptions,  after 
stating  the  close  of  the  evidence,  says : 

"And  thereupon  the  defendant,  by  his  counsel,  then •  and 
there  asked  the  court  to  hold  the  following  propositions  of 
law,  to-wit : 

"1.  The  court  is  requested  to  hold,  as  matter  of  law  ap- 
plicable to  this  case,  that  agents  are  bound  to  obey  the  orders 
and  instructions  of  their  principals,  and  that  commission  men 
are  the  agents  of  the  parties  dealing  through  them.  The 
agent  can  not  rightfully  charge  against  his  principal  losses 
occasioned  by  his  refusal  to  execute  the  reasonable  and  prac- 
ticable directions  of  his  principal.  And  if  the  court  believes, 
from  the  evidence  in  this  case,  that  the  plaintiffs,  as  agents 
of  the  said  defendant,  by  his  direction,  and  for  his  account 
and  risk,  in  the  months  of  December,  1881,  and  January, 
1882,  sold  wheat  and  other  merchandise  upon  the  Chicago 
market  for  future  delivery,  and  subsequently,  for  the  account 
and  risk  of  the  said  defendant,  and  upon  his  order,  purchased 
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wheat  or  other  merchandise,  also  for  future  delivery,  then, 
in  the  absence  of  an  understanding  or  agreement  to  the  con- 
trary, said  transactions  were  separate  and  distinct,  and  each 
of  them  was  subject  to  the  control  and  direction  of  the  defend- 
ant, and  the  plaintiffs  had  no  right,  as  against  the  defendant, 
whilst  the  said  transactions  were  pending,  (the  time  for  de- 
livery not  having  arrived  in  either  case,)  to  close  out  said 
transactions,  or  either  of  them,  or  to  offset  the  same  against 
each  other,  upon  their  books,  or  otherwise,  without,  or  in 
violation  of,  the  directions  of  the  defendant.  And  if  the 
court  finds,  from  the  evidence,  that  the  transactions  of  the 
defendant  through  the  plaintiffs,  as  his  agents,  were  as  above 
stated,  and  further  finds,  from  the  evidence,  that  the  plaintiffs 
neglected  and  refused  to  obey  the  reasonable  and  practicable 
directions  of  the  defendant  in  respect  to  either  or  both  of 
said  transactions,  and  losses  resulted  by  reason  of  such  neg- 
lect and  refusal,  then,  as  between  the  plaintiffs  and  the 
defendant,  such  losses  must  be  borne  by  the  plaintiffs,  and 
in  addition  thereto  the  defendant  is  entitled  to  have  and 
recover  of  the  plaintiffs  such  profits.,  if  any,  upon  such 
transactions,  or  either  of  them,  as  the  defendant  would  ha've 
made  thereon  if  his  directions  had  been  carried  out  by  said 
plaintiffs. 

"2.  Before  any  rule  or  custom  of  trade  relating  to  the 
subject  of  margins  between  commission  men  and  their  prin- 
cipals can  be  applied  to  this  case,  it  must  be  made  to  appear, 
by  the  evidence,  that  the  parties  dealt  with  each  other  upon 
the  basis  of  such  rule  or  custom.  And  if  the  court  believes, 
from  the  evidence,  that  the  plaintiffs,  in  dealing  with  the 
defendant,  waived  the  requirements  of  any  rule  or  custom  of 
trade  which  they  might  have  reasonably  insisted  upon,  the 
defendant  can  not  be  made  liable  to  the  plaintiffs,  according 
to  the  provisions  of  such  rule  or  custom,  in  respect  to  such 
dealings,  until  after  reasonable  notice  that  the  provisions  of 
such  rule  or  custom  would  be  insisted  upon ;  and  what  rea- 
27—107  III. 
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sonable  notice  in  such  case  would  be,  is  a  question  of  fact, 
to  be  determined  by  the  court  under  all  the  evidence  in  the 
case. 

"3.  If  the  court  finds,  from  the  evidence,  that  in  the  month 
of  January,  1882,  the  defendant  had  purchased,  through  the 
plaintiffs,  as  his  commission  merchants  or  agents,  5000  bush- 
els of  wheat  deliverable  in  February,  1882,  and  90,000  bush- 
els of  wheat  deliverable  in  March,  1882,  and  on  or  about 
January  25,  1882,  ordered  the  plaintiffs  to  sell  all  of  said 
wheat,  the  90,000  deliverable  in  March  at  $1.36J  per  bushel, 
and  the  5000  bushels  deliverable  in  February  at  the  then 
current  price  on  the  market,  the  plaintiffs  were  bound  to 
obey  such  order,  if  it  could  have  been  executed,  with  reason- 
able diligence,  by  actually  selling  such  wheat  on  the  market ; 
and  if  the  court  further  finds  that  they  refused  or  neglected 
to  obey  such  order,  and  the  price  of  wheat  deliverable  in 
February  and  March  declined  on  the  market,  and  any  loss 
was  incurred  in  consequence  of  such  refusal  or  neglect  to 
obey  such  order,  such  loss  must  be  borne  by  the  plaintiffs, 
and  they  have  no  right  to  charge  it  to  the  defendant,  and 
the  defendant  is  entitled  in  this  action  to  recover  of  the 
plaintiffs,  as  damages,  the  difference  between  the  price  at 
which  said  wheat  was  purchased  and  the  price  at  which  he 
directed  the  plaintiffs  to  sell  it,  less  their  commissions  and 
other  proper  charges,  if  any,  as  his  profits  on  the  transaction  ; 
and  it  is  for  the  court  to  determine,  from  the  evidence,  the 
amount  of  such  profits  that  the  defendant  is  entitled  to. 

"4.  If  the  court  finds,  from  the  evidence,  that  the  defend- 
ant, in  January,  1882,  through  the  plaintiffs,  as  his  commis- 
sion merchants  and  agents,  purchased  5000  bushels  of  wheat 
for  February  delivery,  and  90,000  bushels  of  wheat  for  March 
delivery,  or  either  of  said  quantities,  and  had  money  to  his 
credit  with  the  plaintiffs  as  margins  to  protect  plaintiffs 
from  liability  to  loss  on  account  of  such  purchase,  and  if  the 
plaintiffs  called  upon  the  defendant  for  a  reasonable  sum,  in 
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addition  to  the  amount  of  his  credit  with  them,  to  protect 
such  purchase,  and  if  the  defendant  neglected  or  refused  to 
comply  with  such  request,  but  on  the  contrary,  on  or  about 
the  25th  of  January,  1882,  ordered  plaintiffs  to  sell  said  90,- 
000  bushels  of  wheat  for  March  delivery  on  the  Chicago  mar- 
ket, at  $1.36J  per  bushel,  and  the  5000  bushels  of  wheat  for 
February  delivery  at  the  then  current  price  on  the  Chicago 
market,  and  if  the  court  further  finds  that  they  refused  to 
obey  defendant's  order,  and  did  not  go  on  the  market  and 
sell  said  wheat,  and  that  such  order  could  have  been  com- 
plied with  by  them  within  a  reasonable  time,  then  the  plain- 
tiffs, by  neglecting  or  refusing  to  obey  such  order  to  sell,  in 
legal  effect  converted  such  wheat  to  their  own  use,  and  the 
defendant  is  entitled,  in  this  action,  to  recover  of  the  plain- 
tiffs, as  damages,  the  difference  between  the  price  at  which 
said  wheat  was  purchased  and  the  price  at  which  plaintiffs 
were  directed  to  sell  it,  less  plaintiffs'  commissions  and  .other 
proper  charges,  if  any ;  and  the  court  will  ascertain  from  the 
evidence,  and  determine,  the  amount  of  such  damages." 

Which  propositions  of  law  the  court  refused  to  hold,  and 
to  such  refusal  the  defendant,  by  his  counsel,  then  and  there 
duly  excepted. 

No  other  propositions  were  approved  or  passed  upon  by 
the  court  relating  to  either  of  the  questions  presented  here. 
There  is  evidence  in  the  case  tending  to  prove  every  hypoth- 
esis contained  in  each  of  these  propositions. 

The  second  proposition  was  properly  rejected.  A  party 
dealing  in  a  particular  market  is  presumed  to  know  all  cus- 
toms of  that  market  bearing  upon  the  transaction  in  ques- 
tion. Counsel  for  appellees  do  not  contend  that  the  other 
propositions  in  question  are  not  sound  as  general  legal  pro- 
positions,  or  that  any  other  propositions  were  approved  or 
declared  by  the  court  covering  the  same  ground  or  recogniz- 
ing the  same  principles.  Their  contention  is,  that  the  first, 
third  and  fourth  propositions  "do  not  properly  state  the  law 
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applicable  to  the  facts  of  this  case.  After  full  considera- 
tion of  the  suggestions  made  in  support  of  this  proposition, 
we  can  not  give  it  our  sanction."  They  suggest  that  the 
duty  of  agents  to  obey  the  orders  of  principals  arises  from 
agreement  between  them,  and  can  only  apply  to  transac- 
tions in  which  the  agent  has  agreed  to  act  for  his  prin- 
cipal, and  they  suggest  that  in  this  case  the  law  will  not 
imply,  from  a  consent  of  the  broker  to  purchase,  an  additional 
agreement  to  act  as  such  agent  in  a  subsequent  transaction 
to  sell.  They  concede  that  at  the  time  of  the  purchase, 
or  afterwards,  these  parties  might  have  agreed  that  when 
appellant  should  wish  to  make  contracts  of  sale  of  the  wheat 
coming  to  him  under  the  contracts  of  purchase,  the  appel- 
lees would  act  as  his  agents  in  making  such  contracts  of  sale. 
Their  contention  is,  that  the  existence  of  such  an  agreement 
is  an  essential  basis  of  the  duty  of  the  broker,  and  hence 
these  three  propositions  were  properly  rejected,  because  "they 
assume  the  existence  of  such  an  agreement,"  which  is,  as 
they  contend,  assuming  the  existence  of  a  fact  not  stated  as 
part  of  the  hypothesis.  This  view  we  can  not  sanction.  The 
very  nature  of  this  transaction  necessarily  implies  the  sup- 
posed fact,  in  the  absence  of  other  facts  to  repel  the  implica- 
tion. The  contract  of  purchase  is  in  the  name  of  the  broker, 
and  with  a  party  unknown  to  the  customer.  It  may  be,  a 
broker  having  made  such  a  purchase,  and  wishing  to  termi- 
nate his  agency,  may  do  so  by  so  declaring,  and  by  putting 
his  contract  of  purchase  in  such  shape  that  it  may  be  trans- 
ferred to  his  customer,  and  by  transferring  the  same  to  his 
principal.  There  is  no  evidence  tending  to  show  that  appel- 
lees refused  to  continue  the  agency.  The  contract  gives  to 
the  purchaser  the  right  to  demand  the  wheat  in  March,  at 
the  contract  price.  It  is  this  right  the  broker  held  by  con- 
tract, and  was  required  to  sell.  That  right,  in  the  then  state 
of  the  market,  could  have  been  sold  at  a  premium  of  over 
$2000.    This  the  broker,  upon  the  hypothesis  stated,  refused 
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to  sell,  and  did  not  offer  to  turn  over  the  same  to  his  cus- 
tomer, so  that  he  could  sell  the  same.  From  the  mode  in 
which  this  business  is  done  this  may  have  been  impracti- 
cable, and  if  so,  the  agency  could  not  be  regarded  as  ended 
until  the  contract  of  purchase  was  disposed  of.  It  would  be 
a  monstrous  doctrine  to  hold  that  a  broker,  having  made 
such  a  purchase,  could,  at  will,  say  to  his  customer,  "I  will 
not  sell."  This  would  place  the  customer  at  the  mercy  of  the 
broker.  If  the  broker  consented  to  make  these  contracts  of 
purchase,  and  did  make  them  in  such  manner  that  they  could 
not  practically  be  transferred  to  his  principal,  he,  by  neces- 
sary implication,  undertook  to  sell  when  ordered. 

Again,  it  is  said  that  it  appears  from  the  evidence  that  the 
market  was  running  against  the  customer  on  certain  prior 
sales  which  had  been  made  by  appellees  for  appellant,  and 
that,  by  the  agreement  of  the  parties,  these  purchases  were 
made  for  the  purpose  of  having  a  protection  against  losses  on 
such  sales.  There,  however,  is  evidence  tending  to  prove  an 
express  agreement  that  each  transaction  should  be  treated 
as  a  separate  transaction ;  and  the  first  proposition  is  based 
upon  the  hypothesis  that  the  transactions  were  separate. 
Upon  this  hypothesis,  even  if  the  appellant  was  in  default  in 
not  putting  up  margins  upon  his  "short"  sales,  this  can  in  no 
way  affect  the  transaction  of  their  refusing  to  sell  the  subject 
of  his  purchases.  The  third  and  fourth  propositions  ought 
to  have  been  qualified  by  a  statement  of  the  hypothesis  that 
the  contracts  of  purchase  and  the  contracts  of  sale  were  sep- 
arate transactions,  and  not  combined,  by  the  agreement  of 
the  parties.  If  it  be  margins  on  the  previous  "short"  sales 
appellees  wanted,  obviously,  obedience  to  appellant's  order 
to  sell  would  have  placed  in  their  hands  an  increase  of  ajmel- 
lant's  margins,  to  an  extent  exceeding  $2000. 

Again,  it  is  contended  that  these  propositions  were  prop- 
erly condemned,  because,  it  is  said,  there  is  evidence  tending 
to  prove  that  appellant  acquiesced  in  the  refusal  of  appellees 
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to  obey  his  directions.  That  might  have  been  a  good  ground 
for  a  ruling  upon  the  law  on  that  hypothesis,  but  is  not  an 
appropriate  objection  to  the  propositions  as  asked.  If  that 
excuse  were  relied  upon,  appellees  might  have  asked  that  the 
law  should  be  so  declared,  either  as  a  separate  proposition, 
or  as  an  accompaniment  of  that  asked  by  appellant. 

Again,  it  is  said  the  measure  of  damages  stated  is  not  cor- 
rect,— that  appellant,  to  save  himself,  as  far  as  possible,  from 
damages  to  arise  from  appellees'  refusal  to  sell,  was  bound 
to  go  on  the  market  himself  and  sell  "short"  an  equivalent 
amount  of  wheat  for  February  and  March,  and  thus  have 
made,  by  speculation,  what  he  wished  to  save  through  a  sale 
by  appellees.  Several  cases  are  cited  in  support  of  this  posi- 
tion. The  case  upon  which  most  reliance  is  placed  is  that 
of  Baker  v.  Brake  et  al.  53  N.  Y.  217.  There,  a  broker,  hav- 
ing bought  and  holding  stocks  for  a  customer,  much  in  the 
same  way  in  which  appellees  bought  and  held  this  wheat  for 
appellant,  sold  the  same  in  the  market  without  authority 
from  his  principal.  Upon  notice  of  the  sale  the  customer 
repudiated  the  sale,  and  demanded  that  the  broker  should 
restore  the  same,  which  the  broker  failed  to  do.  At  the  trial 
the  broker  was  held  liable,  and  adjudged  to  pay,  as  damages, 
the  difference  between  the  amount  actually  realized  upon  the 
sale  and  the  amount  which  would  have  been  realized  if  sold 
at  the  highest  price  indicated  by  the  market  at  any  time 
between  the  sale  and  the  trial.  This  judgment  was  reversed, 
and,  we  think,  very  properly.  The  adoption  of  that  measure 
of  damages  necessarily  presupposed  that  had  the  stock  been 
restored  when  demanded,  the  customer  would  have  had  the 
sagacity  to  have  ordered  a  sale  on  the  day  the  market  was  at 
the  highest  point.  In  the  case  at  bar  the  question  is  very 
different.  There  is  a  fixed  value  when  appellant  ordered  the 
sale,  and  there  is  a  fixed  amount  to  be  deducted,  which  is 
the  amount  which  appellees  actually  did  realize  for  appellant 
when  they  actually  did  make  a  final  disposition  of  this  wheat 
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contract,  which  was  February  9  or  10.  The  measure  of 
damages  approved  in  Baker  v.  Drake,  was  the  difference 
between  the  amount  actually  realized  at  the  sale,  made  with- 
out authority,  and  the  amount  it  would  have  cost  to  have 
restored  the  stock  to  the  customer  at  the  time  when  he 
demanded  it,  having  the  right  to  so  demand  the  same.  This 
seems  to  be  entirely  in  harmony  with  the  measure  of  dam- 
ages laid  down  in  these  propositions,  which  the  court  refused 
to  approve.  In  both  cases  the  damages  are  ascertained  by  a 
comparison  of  the  amount  actually  realized,  with  that  which 
would  have  been  realized  at  once  had  the  lawful  demand 
of  the  customer  been  obeyed.  We  find  nothing  wrong  in  the 
measure  of  damages. 

The  judgment  is   therefore   reversed,    and  the   cause  re- 
manded, that  it  may  be  sent  to  the  Superior  Court  for  a  new 

trial. 

Judgment  reversed. 


Edward  B.  Lycan 

v. 

The  People  op  the  State  of  Illinois. 

Filed  at  Springfield  October  1,  1883. 

1.  Indictment — sufficiency  of  count  for  embezzlement.'  A  count  in  an 
indictment  charging  that  the  defendant,  as  the  agent  of  the  prosecutor,  by 
virtue  of  his  employment,  received  moneys  of  the  prosecutor,  stating  the 
amount,  which  he  did  feloniously  embezzle  and  fraudulently  convert  to  his 
own  use,  with  intent  to  steal  the  same,  without  the  consent  of  the  owner,  is 
substantially  good  as  a  count  for  embezzlement,  under  the  statute. 

2.  Criminal  practice — remarks  of  judge  on  the  evidence.  On  the 
trial  of  one  for  the  embezzlement  of  money  alleged  to  have  come  into  his 
hands  on  a  sale  of  property  by  him,  as  agent  of  the  prosecutor,  where  the 
evidence  on  the  part  of  the  People  was  not  of  a  very  satisfactory  character, 
the  defendant  offered  testimony  to  show,  and  tending  to  show,  that  he  had 
bought  the  property  of  the  prosecutor,  the  proceeds  of  which  he  was  charged 
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of  having  embezzled,  and  that  the  purchase  was  in  good  faith,  and  that  he 
had  paid  for  the  same,  after  which  the  court  remarked,  in  the  hearing  of  the 
jury,  "I  am  not  satisfied  with  this,— let  the  defendant  take  the  stand,"  and 
then  asked  questions  not  entirely  free  from  objection:  Held,  that  the  remark 
was  clearly  improper,  and  was  calculated  to  prejudice  the  defence  the  accused 
was  attempting  to  make. 

3.  Whether  a  court  is  satisfied  or  not,  is  not  a  matter  proper  to  be  com- 
municated to  the  jury  in  such  a  case.  They  should  be  left  free  to  consider 
the  evidence  given  by  both  parties,  without  any  expression  of  opinion  from 
the  court. 

4.  Practice — directing  witnesses  to  be  recalled.  The  court  has  the 
discretionary  right,  in  the  progress  of  a  trial, — the  exercise  of  which  may 
tend  to  elicit  the  truth, — to  direct  that  witnesses  shall  be  recalled  for  further 
examination,  or  that  other  witnesses  may  be  called  to  the  stand  to  be  exam- 
ined; but  the  court  ought  not  to  give  expression,  in  the  hearing  of  the  jury, 
as  to  its  own  views  of  the  weight  of  any  portion  of  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  John  Burns,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error,  for 
embezzlement.  The  indictment  is  substantially  as  follows, 
omitting  formal  parts : 

First  count:  That  Lycan,  on,  etc.,  "being  then  and  there 
the  agent  of  Ellen  Wilkes,  did  then  and  there,  by  virtue  of 
his  said  employment,  have,  receive  and  take  into  his  posses- 
sion certain  money  to  a  large  amount,  to-wit,  to  the  amount 
of  $600,  and  of  the  value  of  $600,  of  the  property  and  moneys 
of  said  Ellen  Wilkes,  the  said  L.'s  said  employer,  and  the  said 
L.  the  said  money  then  and  there  feloniously  did  embezzle 
and  fraudulently  convert  to  his  own  use,  with  intent  then  and 
there  to  steal  the  same,  without  the  consent  of  the  said  Ellen 
Wilkes,  the  said  L.'s  said  employer,  whereby,  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  L.  is  deemed 
to  have  committed  the  crime  of  larceny,  and  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  L. 
then  and  there,  in  manner  aforesaid,  the  said  money  of  the 
property  and  moneys  of  the  said  Ellen  Wilkes,  the  said  L.'s 
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said  employer,  from  the  said  Ellen  Wilkes  did  then  and  there 
feloniously  steal,  take  and  carry  away,  contrary,"  etc. 

Second  count:  That  the  said  L.,  on,  etc.,  "fraudulently  and 
feloniously  did  embezzle  and  convert  to  his  own  use,  with 
intent  to  steal  the  same,  $600  in  money,  and  of  the  value  of 
$600,  of  the  money  and  property  of  one  Ellen  Wilkes,  without 
then  and  there  having  the  consent  of  the  said  Ellen  Wilkes, 
and  so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say 
that  the  said  L.  then  and  there,  in  manner  and  form  afore- 
said, the  said  money,  the  property  of  the  said  Ellen  Wilkes, 
from  the  said  Ellen  Wilkes  feloniously  did  steal,  take  and 
carry  away,  contrary,"  etc. 

A  plea  of  not  guilty  was  entered,  and  a  trial  was  had, 
resulting  in  a  verdict  of  guilty,  and  finding  the  value  of  the 
property  at  $300,  and  fixing  the  defendant's  punishment  at 
three  years  imprisonment  in  the  penitentiary.  A  motion  for 
a  new  trial  was  made,  and  overruled.  The  court  also  over- 
ruled a  motion  in  arrest  of  judgment,  and  sentenced  the 
defendant  to  confinement  in  the  penitentiary  at  hard  labor 
for  three  years. 

Helen  Wilkes  testified  on  the  trial  that  she  was  as  well 
known  by  the  name  of  Ellen  as  any  other ;  that  soon  after 
her  husband's  death,  in  1881,  she  gave  Newton  Matthews  a 
mortgage  on  fourteen  cows,  one  bull,  two  horses,  wagon  and 
harness,  two  mules,  wagon  and  harness,  household  furniture, 
etc.,  and  lumber  worth  about  $100,  to  secure  a  note  for  $600, 
due  in  two  years ;  that  she  owed  Matthews  nothing,  but  the 
mortgage  was  given  to  prevent  her  property  from  being  taken 
for  her  husband's  debts ;  that  she  had  possession  until  June 
5,  1882,  when  Matthews  sold  under  the  mortgage  ;  that  before 
the  sale  it  was  understood  that  defendant  was  to  buy  the  prop- 
erty for  her ;  that  he  did  buy  all  the  property  and  take  pos- 
session, paying  Matthews  nothing ;  that  defendant  sold  part 
under  her  orders,  and  part  contrary ;  that  the  property  was 
worth  about  $1300,  and  that  he  said  he  received  something 
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like  that ;  that  he  paid  a  mortgage  on  a  pair  of  horses  for 
$S5,  and  gave  her  ahout  $150  in  small  amounts,  and  that 
she  asked  defendant  for  her  money,  when  he  said  he  had 
used  it.  She  further  testified  that  the  defendant  was  to  buy 
in  the  property  for  her,  and  act  as  her  agent,  and  sell  it  out, 
and  turn  the  proceeds  over  to  her. 

Newton  Matthews  testified  that  the  mortgage  was  given  to 
him  to  cover  up  the  property  from  Mrs.  Wilkes'  creditors ; 
that  it  was  arranged  that  defendant  was  to  buy  the  property 
in  and  turn  the  money  over  to  Mrs.  Wilkes,  and  that  the 
aggregate  amount  of  the  sale  was  $426. 

The  defendant  testified  that  he  bought  of  Mrs.  Wilkes  first 
a  pair  of  mules,  wagon  and  harness,  for  $150,  which  he  paid 
her;  that  she  wanted  him  to  buy  her  cattle  at  $600;  that 
he  offered  her  $400,  which  she  finally  took,  and  that  he  paid 
$300  on  the  cattle  at  the  time,  and  afterwards  paid  her  the 
other  $100,  both  payments  being  made  in  the  presence  of 
his  brother.  She  afterwards  sold  him  a  pair  of  horses,  sub- 
ject to  a  mortgage  of  $85,  for  $15,  and  that  the  property 
was  not  worth  more  than  he  paid.  He  also  testified  that 
after  this  purchase  she  informed  him  of  the  Matthews  mort- 
gage, but  said  she  owed  him  nothing;  that  it  was  given  to 
defeat  the  collection  of  a  judgment ;  that  he,  at  her  request, 
went  to  Matthews'  office,  when  she  told  Matthews  that  part 
of  the  cattle  had  been  levied  on ;  that  Matthews  said  he 
would  get  them  for  defendant,  and  sell  them,  under  his  mort- 
gage, to  defendant. 

There  was  other  evidence  substantiating  that  of  the  defend- 
ant in  many  respects,  especially  as  to  defendant's  purchase 
and  payment  for  the  property,  at  the  conclusion  of  which  the 
court  remarked:  "I  am  not  satisfied  with  this, — let  the  de- 
fendant take  the  stand, "  which  he  did. 

By  the  court:  "If  you  bought  this  property  and  paid  for 
it,  why  did  you  have  Matthews  sell  it  under  the  mortgage, 
and  you  buy  it  in  ? 
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A.  "Well,  he  said  it  would  make  me  safe,  and  they  could 
not  take  the  property. 

By  the  court :  "Did  you  not  know  that  if  you  bought  and 
paid  for  the  property  you  could  hold  it  ? 

A.  "No,  I  did  as  Matthews  said.  He  was  a  lawyer,  and 
I  followed  his  advice." 

To  which  action  and  remark  of  the  court  the  defendant 
objected  and  excepted. 

Messrs.  Foster  &  Eaum,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Per  Curiam  :  No  serious  objection  is  perceived  to  either 
count  of  the  indictment.  Both  counts  charge  defendant  with 
the  statutory  crime  of  embezzlement,  and  are  sufficiently 
formal  under  the  statute.  The  fiduciary  relation  between 
defendant  and  the  prosecuting  witness  is  stated  so  it  can  be 
readily  understood,  and  under  the  statute  of  this  State  that 
is  all  that  is  required.  It  follows  a  general  verdict  of  guilty 
would  be  correct  if  the  evidence  warranted  it. 

The  facts  implicating  the  accused  arise  out  of  a  very  ques- 
tionable transaction  between  the  prosecuting  witness  and  her 
legal  adviser.  Indeed,  the  transaction,  so  far  as  they  are 
concerned,  is  confessedly  illegal.  On  this  account  the  evi- 
dence given  for  the  People  was  not  of  a  very  satisfactory 
character.  To  rebut  the  case  made  by  the  prosecution,  de- 
fendant offered  testimony  to  show  he  had  bought  the  property 
of  the  prosecuting  witness, — the  proceeds  of  the  sale  of  which 
he  was  accused  of  embezzling;  that  the  purchase  was  in 
good  faith,  and  that  he  had  paid  for  the  same  with  money. 
On  examination  it  is  seen  the  testimony  offered  and  given 
did  tend  to  establish  this  defence,  but  what  weight  should  be 
given  to  it  was,  of  course,  for  the  jury  to  determine.  Had  the 
jury  been  left  free  to  decide  that  question,  their  verdict,  no 
doubt,  would  have  been  regarded  as  conclusive  ;  but  after  the 
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introduction  of  the  evidence  on  this  branch  of  the  case,  the 
court  remarked,  in  the  presence  and  hearing  of  the  jury, 
"I  am  not  satisfied  with  this, — let  the  defendant  take  the 
stand."  This  remark  was  clearly  improper,  and  was  calcu- 
lated to  prejudice  the  defence  the  accused  was  attempting  to 
make.  Whether  the  court  was  satisfied  or  not,  was  not  a 
matter  proper  to  be  communicated  to  the  jury.  They  should 
have  been  left  free  to  consider  the  evidence  given  by  both 
parties,  without  any  expression  of  opinion  from  the  court. 
Undoubtedly  the  court  has  the  discretionary  right, — the  exer- 
cise of  which  may  tend  to  elicit  the  truth, — to  direct  that 
witnesses  shall  be  recalled  for  further  examination,  or  that 
other  witnesses  may  be  called  to  the  stand  to  be  examined ; 
but  the  court  ought  not  to  state  to  the  jury  that  it  is  or  is 
not  satisfied  with  any  particular  portion  of  the  evidence. 
Expressions  of  that  character  are  calculated  to  have  great 
weight,  and  if  the  jury  are  to  be  controlled  in  that  way,  their 
services  might  as  well  be  dispensed  with  in  the  first  instance. 
It  will  also  be  seen,  on  examination,  that  the  questions  pro- 
pounded to  defendant  by  the  court  when  he  was  compelled  to 
take  the  stand  again,  are  not  altogether  free  from  objection, 
although  not  seriously  objectionable.  The  impression  they 
seem  to  make  on  the  mind  is,  that  they  call  rather  for  the 
thoughts  of  defendant  than  for  anything  he  said  or  did.  It 
must  be  understood  the  defence  was  made  in  good  faith. 
The  testimony  relied  on  to  establish  it  was  given  under  the 
sanction  of  an  oath.  The  examination  of  defendant  by  the 
court  was,  in  some  degree  at  least,  calculated  to  cast  sus- 
picion upon  it,  and  it  could  not  be  otherwise  than  prejudicial 
to  the  defence  insisted  upon. 

On  account  of  the  errors  indicated,  the  judgment  will  be 
reversed  and  the  cause  remanded,  that  the  accused  may  have 

a  new  trial. 

Judgment  reversed. 
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W.  E.  Eichmond 

v. 

Charles  K.  Moore. 

Filed  at  Ottawa  June  16,  1883 — Rehearing  denied  September  Term,  1883. 

1.  Sunday — contract  made  on  Sunday  is  valid.  A  contract  entered 
into  on  a  Sunday  is  not  void  by  reason  of  having  been  made  on  that  day, 
either  at  the  common  law,  or  under  the  261st  section  of  the  Criminal  Code, 
forbidding  the  disturbance  of  the  peace  and  good  order  of  society  by  labor, 
etc.,  on  Sunday.  The  statute  was  not  intended  to  prohibit  the  transaction 
of  business  merely,  as  distinguished  from  labor,  on  Sunday.  Decisions  of 
other  courts,  holding  a  different  rule,  were  made  under  statutes  essentially 
different  from  our  own. 

2.  Statute — language  construed  in  its  ordinary  sense.  The  courts 
must,  in  the  absence  of  all  qualifying  circumstances,  presume  that  in  the 
enactment  of  laws  the  language  used  was  used  in  its  ordinary  sense.  Hence, 
the  word  "labor,"  in  section  261  of  the  Criminal  Code,  does  not  include  mere 

business. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.   Sidney  Smith,  Judge,  presiding. 

Mr.  E.  A.  Otis,  for  the  appellant: 

In  King  v.  Fleming,  72  111.  21,  it  was  held  that  a  note 
signed  on  Sunday,  but  not  delivered  until  Monday,  was  not 
void,  as  it  was  not  executed  until  its  delivery.  The  same  was 
held  in  respect  of  a  deed,  in  Love  v.  Wells,  25  Ind.  503.  In 
Langahier  v.  Fairbury,  Pontine  and  Northwestern  B.  B.  Co.  64 
111.  243,  the  issuing  of  an  injunction  on  Sunday  was  justified 
on  the  ground  of  necessity.  In  People  v.  Johnson,  31  111.  469, 
the  taking  of  a  recognizance  on  that  day  was  justified  on  the 
same  ground.  In  Baxter  v.  People,  3  Gilm.  36S,  the  court 
justified  receiving  a  verdict  on  Sunday,  but  held  that  a  judg- 
ment entered  on  that  day  was  void.  In  Thomas  v.  Hinsdale, 
78  111.  279,  an  attachment  issued  on  Sunday  was  held  void. 
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The  statute  carefully  points  out  such  acts  as  may  be  per- 
formed on  Sunday,  such  as  works  of  necessity  and  charity ; 
carriers  may  discharge  passengers  and  freight,  ferries  may 
carry  travelers,  and  so,  by  implication  as  well  as  expressly,  it 
prohibits  other  kinds  of  labor,  both  of  body  or  brain.  There 
are  statutes  on  this  subject  in  force  in  nearly  all  the  States, 
based  largely  on  29th  Charles  II,  chap.  7,  and  all  substan- 
tially alike,  and  the  decisions  are  uniform  that  contracts 
made  on  Sunday,  unless  subsequently  ratified,  or  unless  they 
come  within  some  of  the  exceptions  named  in  the  statute, 
are  absolutely  null  and  void.  Holcomb  v.  Donley,  51  Vt.  428  ; 
Stevens  v.  Wood,  127  Mass.  123;  Meaderw  White,  66  Maine, 
90 ;  Ellis  v.  Hammond,  57  Ga.  179 ;  Clough  v.  Gog  gin,  40 
Iowa,  325 ;  Tucker  v.  West,  29  Ark.  386 ;  Varney  v.  French, 
19  N.  H.  233;  O'Donnell  v.  Sweeny,  5  Ala.  46S  ;  Brimhally. 
Van  Campen,  8  Minn.  13 ;  Adams  v.  Harnett,  2  Doug.  (Mich.) 
73;   Banks  v.  Werts,  13  Ind.  203. 

That  the  act  in  question  is  remedial,  and  not  a  penal  stat- 
ute, is  well  settled.  Smith  v.  Wilcox,  24  N.  Y.  354;  Northrup 
v.  Foot,  14  Wend.  249 ;  Fennell  v.  Ridles,  5  Barn.  &  Cress.' 
406 ;   Smith  v.  Sparrow,  4  Bing.  84. 

Mr.  William  H.  Condon,  for  the  appellee : 

The  common  law  of  England,  and  the  statutes  and  acts  to 
supply  its  defects,  with  certain  exceptions,  which  are  the  rule 
of  decision  in  this  State,  were  in  force  in  England  prior  to 
the  fourth  year  of  James  I,  1607.  There  was  no  Sunday 
law  in  force  at  that  time  in  England,  and  this  State  has 
enacted  none,  except  such  as  prevent  disturbance  on  Sunday. 

At  common  law  Sunday  differed  from  no  other  day,  and 
all  business  transacted  on  that  day  was  valid,  with  the  excep- 
tion of  not  being  a  day  for  legal  proceedings.  Rex  v.  Broth- 
erton,  Stra.  702;  Mackally's  Case,  9  Eep.  66  b,  Cro.  Juc.  280; 
Waite  v.  The  Hundred  of  Stokes,  id.  496 ;  Drury  v.  Defoji- 
taine,  1  Taunt.  131;  Merritt  v.  Earle,  31  Barb.  41. 
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Contracts  made  on  Sunday  were  held  valid  in  these  cases : 
Adams  v.  Gray,  19  Vt.  358  ;  Miller  v.  Bonder',  4  E.  D.  Smith, 
234:  Bojjiiton  v.  Page,  13  Wend.  425;  Grcenbwy  v.  Williams, 
9  Abb.  206;  Sliank  v.  Shoemaker,  18  N.  Y.  4S0  ;  A/Wis  v. 
Cranes,  4  Ch.  sec.  6;   Myers  v.  Meinrath,  3  Am.  R.  368. 

Where  Sunday  laws  are  in  force  against  persons  working 
in  their  ordinary  calling,  a  sale  of  goods  on  Sunday,  which 
was  not  in  the  ordinary  calling  of  the  vendor,  has  been  held 
valid.  Drury  v.  Defontaine,  1  Taunt.  131;  2  Parsons  on 
Contracts,  757,  and  notes. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Cook  county.  There  was  a  special  and  the  common 
counts.  It  was  averred  in  the  special  count  that  a  contract 
was  entered  into  between  the  plaintiff  and  defendant  that 
the  former  was  to  sail  the  vessel  "Scotia"  for  the  latter,  dur- 
ing the  season  of  1880,  for  the  sum  of  §1000,  but  defendant 
prevented  plaintiff  from  performing  the  contract,  whereby  he 
had  sustained  loss,  etc.  Defendant  pleaded  the  general  issue, 
and  gave  notice  that  he  would,  under  that  plea,  prove,  on 
the  trial,  that  the  contract  was  not  to  be  performed  within 
one  year  from  the  time  it  was  entered  into,  and  there  was  no 
memorandum,  in  writing,  of  its  terms,  signed  by  the  parties ; 
and  that  the  agreement  was  made  on  representations  by  plain- 
tiff that  he  was  competent,  and  possessed  the  requisite  skill 
and  knowledge  to  fill  theaposition  of  master  of  the  vessel; 
that  he  was  a  man  of  honor,  integrity,  and  of  good  repute, 
and  that  such  assurances  were  untrue  and  false,  and  the 
plaintiff  was  discharged  for  good  cause.  The  case  was  sub- 
mitted to  the  court  for  trial,  by  consent  of  the  parties,  with- 
out a  jury.  The  court  found  the  issues  for  plaintiff,  assessed 
his  damages  at  $566,  and  rendered  a  judgment  in  his  favor 
for  that  sum,  and  costs.     An  appeal  was  perfected  to  the 
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Appellate  Court,  where  the  judgment  was  affirmed,  and  the 
case  is  brought  here  by  appeal,  on  a  certificate  from  the  Appel- 
late Court. 

On  the  trial  in  the  Superior  Court  the  evidence  tended  to 
prove  the  agreement  was  entered  into  on  Sunday.  Defend- 
ant, on  this  evidence,  asked  the  court  to  hold  that  the  con- 
tract was  prohibited  by  our  statute,  and  was  void,  but  the 
Superior  Court  refused  to  so  hold,  and  the  principal  question 
discussed  by  counsel  is,  whether,  under  our  statute,  such  a 
contract  is  void,  or  binding  on  the  parties. 

The  provision  of  our  statute  which  it  is  claimed  renders 
this  contract  void,  is  the  261st  section  of  our  Criminal  Code. 
The  portion  of  that  section  claimed  to  render  the  contract 
void,  is  this:  "Whoever  disturbs  the  peace  and  good  order 
of  society  by  labor  (works  of  necessity  and  charity  excepted) 
or  by  amusements  or  diversion  on  Sunday,  shall  be  fined 
not  exceeding  $25."  It  contains  other  exceptions,  of  which 
is  this:  "Nor  to  prevent  the  due  exercise  of  the  rights  of 
conscience  by  whomsoever  thinks  proper  to  keep  any  other 
day  as  a  Sabbath."  The  common  law  did  not  prohibit  the 
making  of  such  contracts.  In  Drury  v.  Defontaine,  1  Taunt. 
136,  Lord  Mansfield,  in  delivering  the  opinion,  said:  "It 
does  not  appear  that  the  common  law  ever  considered  those 
contracts  as  void  which  were  made  on  Sunday."  Judgment 
was  accordingly  given  for  the  price  of  a  horse  sold  on  that 
day.  And  the  doctrine  is  supported  by  the  cases  of  Corny  ns 
v.  Boyer,  Cro.  Eliz.  485,  Rex  v.  Brotherton,  Strange,  702, 
The  King  v.  Whitnash,  7  B.  &  C.  596,  and  Bloxsome  v.  Wil- 
liams, 3  id.  232, — and  this  is  the  doctrine  of  all  the  cases, 
English  or  American,  with  perhaps  no  more  than  one  or  two 
exceptions  that  announce  a  different  doctrine.  The  doctrine 
that  contracts  made  on  Sunday  are  void,  depends,  therefore, 
alone  on  statutory  enactments,  and  in  the  various  States  of 
the  Union  the  statutes  vary,  in  language  or  substance,  and 
the  decisions  of  the  different  courts  have  been  based  on  the 
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phraseology  of  their  several  statutes.  The  common  law, 
on  the  other  hand,  seems  always  to  have  prohibited  all  judi- 
cial proceedings  on  Sunday.  Before  the  adoption  of  the 
29th  Car.  II,  chap.  257,  legal  process  could  be  served  on 
that  day,  as  well  as  other  ministerial  acts  pertaining  to  legal 
proceedings.  (See  Comyn's  Digest,  book  3,  title  "Temps.") 
And  such  has  been  held  to  be  the  law  in  this  State.  (Baxter 
v.  The  People,  3  Gilm.  368.)  There  is  at  the  common  law 
a  well  defined  distinction  between  judicial  and  individual  or 
ministerial  acts  performed  on  Sunday. 

The  29th  Car.  II,  chap.  257,  seems  to  be  the  basis  of  the 
enactments  of  the  various  States  of  the  Union.  It  is  this : 
"That  no  tradesman,  artificer,  workman,  laborer,  or  other 
person  whatsoever,  shall  do  or  exercise  any  worldly  labor, 
business  or  work,  on  the  Lord's  day."  It  contains  excep- 
tions, of  which  are  works  of  necessity  or  charity.  A  mere 
glance  at  that  and  our  statute  will  show  that  they  are  mate- 
rially different.  That  prohibits  labor  and  business;  ours  only 
prohibits  labor  or  amusement  that  disturbs  the  peace  and 
good  order  of  society.  The  offence  by  that  statute  is  the 
performance  of  labor  or  business,  and  by  ours  it  is  the  dis- 
turbance of  the  peace  and  good  order  of  society.  The  British 
statute  is  much  more  comprehensive  in  its  purposes  and  lan- 
guage than  ours.  Ours  only  prohibits  labor  that  disturbs 
the  peace  and  good  order  of  society,  not  naming  business, 
whilst  the  British  statute  renders  the  mere  act  of  labor  or 
business  penal. 

Although  we  are  required,  under  the  first  section  of  the 
chapter  entitled  "Statutes,"  to  give  all  words,  clauses  and 
phrases  found  in  all  laws  a  liberal  construction,  to  carry  out 
the  legislative  intention,  we  have  no  power  to  inject  provi- 
sions into  the  statute  which  were  omitted  by  the  law  makers. 
We  are,  therefore,  required  by  this  rule  to  ascertain  and 
enforce  the  intention  of  the  statute,  and  a  careful  examina- 
tion of  our  statute  unmistakably  shows  the  intention  to  be 
28—107  III. 
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to  preserve  the  community  from  being  disturbed  by  the  labor 
or  amusements  of  other  persons.  The  language  will  bear 
no  other  construction.  The  29th  Car.  II,  was  no  doubt  the 
statute  from  which  ours  was  modeled,  and  when  the  legisla- 
ture made  such  clear  and  substantial  changes  in  the  provi- 
sion, we  are  irresistibly  impelled  to  the  conclusion  that  it 
was  not  intended  to  adopt  the  provisions  of  that  act,  or  the 
construction  given  it  by  the  British  courts.  The  change  in 
the  language  is  so  obvious  and  important  that  it  repels  all 
presumption  that  the  intention  was  to  adopt  the  British  stat- 
ute in  its  full  scope.  Our  statute,  by  its  very  terms,  is  for 
the  preservation  of  the  peace  and  good  order  of  society  from 
disturbance.  It  is  not,  nor  can  it  be,  held  to  have  been  the 
purpose  of  the  statute  to  compel  the  performance  of  a  relig- 
ious duty,  however  necessary  to  the  future  welfare  of  the 
individual  failing  to  perform  it. 

But  the  statute  does  protect  the  religious  community  from 
being  disturbed  in  their  devotions  and  worship  by  the  inde- 
cent disregard  of  their  right  to  be  undisturbed  on  that  day. 
But  it  permits  others,  that  do  not  recognize  the  Christian 
Sabbath,  to  keep  another  day  of  rest.  This  exception  em- 
braces Jews,  Seven  Days  Baptists,  and,  it  may  be,  some 
other  religious  denominations.  The  object  of  the  statute  is 
to  protect  persons  keeping  the  Christian  Sabbath  as  a  day  of 
holiness,  from  disturbance  in  its  observance,  and  not  to  com- 
pel the  performance  of  religious  duties,  as  such.  That  is  no 
part  of  governmental  duty  under  our  institutions.  Our  gov- 
ernment is  unlike  the  British  government,  as  that  govern- 
ment combines  the  ecclesiastical  and  secular  powers.  Its 
constitution  is  based  upon  the  union  of  church  and  State, 
and  it  claims  and  exercises  the  power  to  enforce  the  faith 
and  doctrines  of  the  established  church,  by  statutes  imposing 
penalties  for  failing  to  perform  religious  duties  and  require- 
ments, and  compelling  all  to  contribute  support  to  the  State 
church ;  on  the  contrary,  however,  a  total  severance  of  church 
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and  State  is  one  of  the  great  controlling  foundation  prin- 
ciples of  our  system  of  government.  The  spiritual  welfare 
of  our  people  is  left  entirely  to  the  hierarchy  of  the  vari- 
ous churches.  The  government  protects  all  alike  in  their 
religious  beliefs  and  unbeliefs.  It  is  no  part  of  the  function 
of  our  government  to  prescribe  and  enforce  religious  tenets. 
The  great  purpose  of  the  formation  of  our  system  of  govern- 
ment is  to  protect  the  people  in  the  enjoyment  of  their  tem- 
poral and  spiritual  rights,  and  to  prohibit  crime,  vice  and 
wrong  to  any  portion  of  the  community,  and  to  pass  and 
enforce  laws  for  the  promotion  of  the  temporal  interests  of 
the  people,  and,  as  far  as  possible,  secure  their  temporal  wel- 
fare and  happiness.  Although  it  is  no  part  of  the  functions 
of  our  system  of  government  to  propagate  religion,  and  to 
enforce  its  tenets,  when  the  great  body  of  the  people  are 
Christians,  in  fact  or  sentiment,  our  laws  and  institutions 
must  necessarily  be  based  upon  and  embody  the  teachings  of 
the  Redeemer  of  mankind.  It  is  impossible  that  it  should 
be  otherwise.  And  in  this  sense,  and  to  this  extent,  our 
civilization  and  institutions  are  emphatically  Christian,  but 
not  for  the  purpose  of  compelling  men  to  embrace  particular 
doctrines  or  creeds  of  any  church,  or  to  support  one  or  an- 
other denomination  by  public  burthens,  but  simply  to  afford 
protection  to  all  in  the  enjoyment  of  their  belief  or  unbelief. 
But  the  State  has  the  unquestioned  power  to  suppress  crime, 
vice  and  immorality,  even  if  such  acts  are  claimed  to  be  the 
exercise  of  religious  belief. 

The  legislature  is  absolutely  powerless  to  enforce  religious 
doctrines  or  beliefs,  merely  as  such.  It  may  be  that  in 
suppressing  crime,  vice,  or  immorality,  it  may  incidentally 
enforce  religious  doctrines.  The  Christian  religion  forbids 
all  crime,  vice  and  immorality,  and  good  government  equally 
requires  their  suppression.  They  are  suppressed  by  the  gov- 
ernment because  required  for  the  general  welfare,  and  not 
because  they  are  religious  doctrines.     The  third  section  of 
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article  2  of  our  constitution  in  terms  guarantees  the  free 
exercise  and  enjoyment  of  religious  profession  and  worship 
to  all,  and  prohibits  any  preference  from  being  given  by  law 
to  any  denomination  or  mode  of  worship,  or  being  compelled 
to  support  any  such  worship.  In  all  countries  and  ages, 
among  civilized  or  partially  civilized  peoples,  governments 
have  set  apart  days  of  rest,  recurring  at  short  periods.  This 
has  been,  and  still  is,  regarded  as  necessary  to  the  temporal 
welfare  of  the  people,  as  a  certain  amount  of  rest  is  regarded 
as  absolutely  necessary  to  man  and  animals  subjected  to  labor. 
Considerations  of  public  policy  demanding  such  periods  of 
rest,  and  the  great  body  of  Christians  holding  the  observance 
of  Sunday  to  be  a  religious  duty,  it  is  natural  that  the  law- 
making power,  as  a  matter  of  public  policy,  should  specify 
Sunday  as  the  day  of  rest,  thereby  conforming  public  policy 
to  religious  sentiment.  But  that  Sunday  is  kept  as  a  holy 
clay  by  most  Christian  denominations  neither  adds  to  nor 
detracts  from  the  validity  of  the  enactment.  Had  any  other 
day  of  the  week  been  selected,  the  enactment  would  have  had 
the  same  binding  force. 

But  even  if  such  a  contract  was  void  at  the  common  law, 
it  would  not  necessarily  follow  that  it  would  be  under  our 
laws.  We  have  seen  that  church  and  State  were  united 
under  the  British  constitution,  while  they  are  totally  severed 
by  our  constitution.  The  government  of  Great  Britain  has 
the  power  to  pass  laws  to  promote  and  enforce  religious 
tenets.  This  is  a  part  of  the  common  law  of  England  which 
was  excluded  from  the  constitutional  power  of  the  legisla- 
ture, and  is  not  adapted  to  our  form  of  government,  and  the 
legislative  power  of  the  State  is  therefore  left  to  adopt  all 
laws  tending  to  promote  the  general  temporal  welfare  of  the 
governed.  Nor  has  the  judicial  department  any  power  to 
enforce  religious  doctrines,  as  such,  but  must  be  governed 
entirely  by  the  law  as  it  exists.  Courts  can  only  enforce  the 
law  as  it  exists,  and  the  legislature  having  failed  to  declare 
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contracts  of  the  character  of  that  under  consideration  void, 
we  must  enforce  it  as  if  it  had  been  entered  into  on  a  secular 
day. 

In  support  of  these  views  we  refer  to  the  cases  of  Spccht 
v.  Commonwealth,  8  Barr,  312,  City  Council  v.  Benjamin,  2 
Strob.  L.  E.  508,  and  Bloom  v.  Richards,  2  Ohio  St.  387.  In 
those  cases  it  was  held  that  it  was  merely  exercising  the 
power  of  the  State  in  adopting  such  laws,  which  is  wholly 
disconnected  from  any  kind  of  religion ;  that  the  legislature 
had  the  power  to  select  a  day  of  rest,  and  could  have  as  well 
selected  any  other  day  of  the  week ;  that  it  was  essentially  a 
civil  regulation,  made  for  the  government  of  man,  as  a  mem- 
ber of  society,  and  it  was  held  that  the  law  interfered  with 
no  man's  conscience  because  he  was  compelled  to  refrain 
from  secular  employment  on  that  day ;  that  the  selection 
of  a  day  of  rest  is  a  mere  question  of  expediency.  In  New 
Hampshire,  Vermont,  Pennsylvania,  Massachusetts,  Ala- 
bama, Michigan,  Georgia,  Wisconsin,  Maine  and  Minnesota, 
their  several  statutes,  like  the  29th  Car.  II,  prohibit  both 
labor  and  business  on  Sunday,  and  no  doubt  the  statutes  of 
other  States  contain  similar  provisions,  and  the  decisions  by 
the  courts  of  those  States  referred  to  were  made  with  refer- 
ence to  the  language  of  their  statutes. 

In  the  case  of  Bloom  v.  Richards,  supra,  a  contract  was 
involved  which  was  entered  into  on  Sunday.  In  an  able 
opinion,  where  the  authorities  are  extensively  reviewed,  it  was 
held  the  contract  was  valid,  and  capable  of  being  enforced  in 
their  courts.  The  statute  of  the  State  prohibits  labor,  etc., 
on  Sunday,  under  a  penalty,  but  the  act  in  terms  does  not 
prohibit  the  exercise  of  mere  business,  as  do  the  other  stat- 
utes to  which  we  have  referred,  and  it  was  there  held  that 
entering  into  a  contract  for  the  sale  of  land  was  not,  in  the 
sense  of  the  statute,  common  labor. 

Is  the  making  of  such  a  contract  as  that  under  considera- 
tion embraced  in  our  statute  as  labor?     Could  the  parties  to 
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this  contract  have  been  criminally  prosecuted,  convicted  and 
fined  ?  If  they  could,  then  the  contract  is  void,  as  no  prin- 
ciple is  more  firmly  established  or  better  recognized  than  that 
a  contract  made  which  violates  a  statute  is  void.  If  the  term 
"labor"  necessarily  embraces  business  of  all  kinds,  why  were 
the  terms  "labor"  and  "business"  both  used  in  the  various 
statutes  to  which  we  have  referred  ?  It  was  for  the  obvious 
reason  that  those  who  framed  and  adopted  the  statutes 
supposed  that  the  word  "labor"  did  not  necessarily  embrace 
"business,"  nor  does  the  word  "labor"  include  as  a  definition 
mere  "business,"  and  this  being  the  ordinary  meaning  of  the 
word,  we  must  accept  it  as  the  sense  in  which  it  was  used  by 
the  legislature.  We  must,  in  the  absence  of  all  qualifying 
circumstances,  presume,  in  the  enactment  of  laws,  that  lan- 
guage is  used  in  its  ordinary  sense.  This  is  a  canon  of 
interpretation  that  has  ever  obtained.  We  must,  therefore, 
accept  this  term  in  this  sense. 

But  even  under  the  29th  Car.  II,  the  British  courts  have 
held  that  the  sale  of  a  horse  on  Sunday,  out  of  the  usual 
course  of  trade,  by  the  vendor,  was  not  void.  (Drury  v.  De- 
fontaine,  supra.)  So  the  hiring  of  a  laborer  on  Sunday  by  a 
farmer  for  a  year,  was  held  legal  and  binding,  and  conferred 
a  settlement  of  the  laborer  in  the  parish.  (King  v.  Whitnash, 
supra.)  That  a  baker  might  prepare  dinners  for  his  custom- 
ers on  Sunday.  (5  T.  B.  449 ;  Chitty  on  Contracts,  335.) 
Thus  it  is  seen  that  the  statute  was  rigidly  construed,  and 
the  same  is  true  of  most  of  the  statutes  of  the  various  States 
of  the  Union.  Here  there  was  nothing  done  to  disturb  the 
peace  and  good  order  of  society,  which  it  is  the  primary  pur- 
pose of  the  statute  to  prevent.  Had  this  contract  been  made 
in  such  a  manner  as  to  disturb  the  peace  and  good  order  of 
society,  or  a»y  portion  of  it,  then  a  very  different  question 
would  have  been  presented,  but  one  which  need  not  be  dis- 
cussed here.  But  there  is  no  evidence  that  in  the  slightest 
degree  tends  to  prove  any  one  was  disturbed. 
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If  this  contract  should  be  held  to  be  illegal,  then  every 
contract  not  shown  to  have  been  absolutely  necessary,  or 
performed  for  charitable  purposes,  would  be  void,  and  render 
parties  to  it  liable  to  the  penalty.  The  marriage  contract  is 
held  to  be  a  civil  contract  by  our  laws,  and  yet  vast  numbers 
of  such  contracts  are  entered  into  on  Sunday.  It  would  be 
difficult  to  show  such  contracts  necessary,  in  the  sense  of 
the  statute,  and  shall  it  be  held  that  such  contracts  are  void, 
and  the  parties  to  them  guilty  of  living  in  an  open  state  of 
adultery  or  fornication,  and  liable  to  be  criminally  punished, 
and  must  their  children  be  held  to  be  bastards  ?  Must  a 
person  be  criminally  punished  for  writing  a  letter  to  a  friend 
on  Sunday,  or  a  barber  for  shaving  a  customer,  or  a  person 
for  selling  to  another  a  cigar,  or  purchasing  and  reading  a 
newspaper  on  Sunday,  and  for  almost  innumerable  like  acts  ? 
Shall  a  person  be  punished  because  he  studies  scientific 
works  or  secular  branches  of  literature  on  Sunday?  The 
statute  never  could  have  been  adopted  in  such  a  spirit  or  for 
such  purposes. 

It  is  claimed  that  the  decisions  of  this  court  have  virtually 
settled  this  question  in  favor  of  appellant.  This  is  a  mis- 
conception. In  the  case  of  Johnston  v.  The  People,  31  111. 
469,  it  was  held  that  a  recognizance,  although  to  some  extent 
a  judicial  act,  taken  on  a  Sunday,  was  valid.  In  the  case  of 
Langabier  v.  Fairbury  and  Pontine  R.  R.  Co,  64  111.  243,  it 
was  held  that  issuing  an  injunction  on  Sunday  was  not  pro- 
hibited by  the  statute,  because  it  was  a  matter  of  necessity. 
In  the  case  of  Thomas  v.  Hinsdale,  78  111.  259,  it  was  held 
that  the  issuing  of  an  attachment  on  Sunday  was  void.  In 
the  case  of  Scammon  v.  Chicago,  40  111.  146,  it  was  held  the 
publication  of  a  legal  notice  which  required  the  count  of  a 
Sunday  issue  of  the  paper  to  have  the  required  number  of 
publications,  was  not  sufficient.  In  the  case  of  Baxter  v. 
The  People,  supra,  it  was  held  that  it  was  illegal  to  enter  a 
judgment  on  Sunday,  but  not  to  receive  and  record  a  verdict 
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on  that  day.  The  case  of  King  v.  Fleming,  72  111.  21,  involved 
the  validity  of  a  promissory  note  made  in  Indiana,  and  signed 
by  one  of  the  makers  on  Sunday,  but  not  delivered  till  a  sub- 
sequent secular  day,  and  the  note  was  held  valid.  It  is  thus 
seen  that  this  question  has  never  before  been  presented  to 
this  court  for  decision.  The  legislature  has  the  sole  power  to 
prohibit  every  kind  of  secular  labor  or  business  on  Sunday,  or 
such  only  as  it  may  choose  ;  but  we  have  no  power  to  prohibit 
any  labor  or  business  on  that  or  any  other  day.  We  can  only 
enforce  the  law  as  it  is  enacted.  When  the  legislature  shall 
prohibit  labor,  whether  it  shall  disturb  others  or  not,  and  the 
transaction  of  business,  or  the  making  of  contracts,  we  will 
unhesitatingly  carry  out  the  legislative  will;  but  we  can 
neither  add  to  nor  detract  from  statutes  as  they  are  enacted. 

Under  the  defence  of  the  Statute  of  Frauds  the  circuit 
court  heard  the  evidence,  and  held  as  a  fact,  from  that  evi- 
dence, that  the  contract  was  to  be  performed  within  one  year 
from  the  time  it  was  entered  into  by  the  parties,  and  that 
finding  was  affirmed  by  the  Appellate  Court,  and  we  are  pre- 
cluded from  examining  the  evidence  to  determine  whether  it 
sustains  that  finding. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Meads  C.  Pugh  et  al. 

v. 

James  L.  Beat. 

Filed  at  Springfield  October  1,  1883. 

1.  New  trial — in  ejectment,  under  the  statute — motion  for  must  be 
within  one  year,  and  all  costs  paid.  A  plaintiff  in  ejectment  recovered 
judgment  on  April  12,  1882,  and  on  May  4,  1882,  the  defendants  paid  all  costs 
up  to  that  time.  On  March  9,  1883,  the  plaintiff  sued  out  a  writ  of  posses- 
sion, making  thereby  one  dollar  additional  costs,  of  which  the  defendants 
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had  notice.  On  April  13,  1883,  the  defendants  for  the  first  time  entered  a 
motion  to  vacate  the  judgment,  and  for  a  new  trial,  under  the  statute,  with- 
out having  paid  these  additional  costs.  The  court  overruled  the  motion: 
Held,  that  the  motion  was  properly  overruled,  for  two  reasons, — the  failure 
to  pay  all  costs,  and  to  make  the  application  within  one  year  after  the  judg- 
ment. 

2.  Time — mode  of  computing.  The  proper  mode  of  computing  time, 
where  an  act  is  to  be  performed  within  a  particular  period  from  or  after  a 
specified  day,  is  to  exclude  the  day  named  and  include  the  day  on  which  the 
act  is  to  be  done. 

Appeal  from  the  Circuit  Court  of  Douglas  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Brooks  &  McPherson,  for  the  appellants. 

Mr.  Thomas  H.  Macoughtry,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  wherein  judgment  was 
rendered  for  the  plaintiff  on  April  12,  1882.  On  May  4, 
1882,  defendants  paid  all  the  costs  which  had  then  accrued 
in  the  case.  On  the  9th  of  March,  1883,  a  writ  of  possession 
was  issued,  the  costs  of  issuing  which  amounted  to  the  sum 
of  one  dollar.  On  April  6,  1SS3,  defendants'  attorney  re- 
quested the  clerk  of  the  circuit  court  in  which  the  judgment 
was  rendered  to  place  the  cause  upon  the  docket  of  the  court, 
at  which  time  the  clerk  informed  him  that  since  the  payment 
of  costs  as  aforesaid  the  plaintiff  had  caused  a  writ  of  posses- 
sion to  issue  in  the  case,  thereby  making  additional  costs  in 
the  suit.  The  costs  of  this  writ  of  possession  were  never  paid. 
On  the  13th  day  of  April,  1883,  being  the  fifth  day  of  the  April 
term  of  the  circuit  court,  the  defendants  made  a  motion  for 
a  new  trial  in  the  case,  which  motion  the  court  overruled. 
No  motion  to  vacate  the  judgment  or  to  grant  a  new  trial 
had  previously  been  made  to  the  court,  or  filed  in  vacation. 
From  the  order  overruling  said  motion  this  appeal  is  taken. 
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The  statutory  provision  under  which  the  new  trial  was 
claimed  in  this  case  is  as  follows :  "At  any  time  within  one 
year  after  a  judgment,  either  upon  default  or  verdict,  in  the 
action  of  ejectment,  the  party  against  whom  it  is  rendered, 
his  heirs  or  assigns,  upon  the  payment  of  all  costs  recovered 
therein,  shall  be  entitled  to  have  the  judgment  vacated  and 
a  new  trial  granted  in  the  cause."  There  was  here  failure 
of  compliance  by  the  defendants  with  either  one  of  the  two 
conditions  which  alone  entitled  them  to  have  the  judgment 
vacated  and  a  new  trial  granted,  viz :  the  payment  of  the 
costs,  and  application  for  vacation  of  the  judgment  and 
granting  a  new  trial  within  one  year  after  the  judgment. 
The  costs  of  the  writ  of  possession  were  not  paid ;  they  were 
a  part  of  the  costs  recovered  in  the  suit ;  they  had  accrued, 
and  the  defendants  had  been  informed  thereof  previous  to 
the  motion  for  a  new  trial,  and  they  should  have  paid  the 
same  to  entitle  them  to  a  grant  of  the  motion.  The  judg- 
ment having  been  rendered  on  April  12,  18S2,  and  the  motion 
for  a  new  trial  not  having  been  made  until  on  April  13, 
1883,  the  motion  was  not  made  within  one  year  after  the 
judgment. 

In  Ewing  v.  Bailey,  4  Scam.  420,  this  court  laid  down  the 
rule  that  the  proper  mode  of  computing  time,  when  an  act  is 
to  be  performed  within  a  particular  period  from  or  after  a 
specified  day,  is  to  exclude  the  day  named  anfl  include  the 
day  on  which  the  act  is  to  be  done.  This  was  laid  down  and 
applied  in  respect  to  the  time  of  filing  in  the  office  of  the 
clerk  of  the  circuit  court  an  appeal  bond  taken  by  a  justice 
of  the  peace,  the  statute  requiring  the  bond  to  be  filed  within 
twenty  days  after  the  approval  of  the  bond.  In  computing  the 
time  the  court  say:  "The  day  on  which  the  appeal  bond 
was  executed  was  to  be  excluded  in  the  computation  of  the 
twenty  days."  This  rule  has  ever  since  been  followed  by 
this  court.  See  People  v.  Hatch,  33  111.  14 ;  Roan  v.  Rohrer, 
72  id.  582 ;  Protection  Life  Ins.  Co.  v.  Palmer,  81  id.  88. 
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The  judgment  having  been  rendered  on  the  12th  day  of 
April,  1882,  the  one  year  after  the  judgment  commenced  to 
run  on  the  13th  of  April,  1882,  and  was  completed  on  the 
12th  day  of  April,  1883.  The  motion  for  a  new  trial  not 
having  been  made  or  filed  until  on  the  13th  of  April,  1S83, 
it  was  not  made  within  one  year  after  the  judgment,  and  so 
not  within  the  time  limited  by  the  statute.  The  circuit  court 
rightly  overruled  the  motion  for  a  new  trial,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


Georgietta  L.  Hamlin  et  al. 

v. 

The  United  States  Express  Company. 

Filed  at  Springfield  October  1,  1883. 

1.  Will — limitation  over  repugnant  to  devise,  is  inoperative.  Where 
there  is  a  devise  of  an  unlimited  power  of  disposition  of  an  estate  in  such 
manner  as  the  devisee  may  think  fit,  a  limitation  over  is  inoperative  and  void, 
by  reason  of  its  repugnance  to  the  principal  devise. 

2.  Same — when  power  of  disposition  carries  a  fee.  If  an  estate  be 
given  to  a  person,  generally  or  indefinitely,  with  a  power  of  disposition,  it 
carries  a  fee,  unless  the  testator  gives  to  the  first  taker  an  estate  for  life  only, 
and  annexes  to  it  a  power  of  disposition  of  the  reversion.  In  that  case  the 
express  limitation  for  life  will  control  the  operation  of  the  power,  and  pre- 
vent it  from  enlarging  the  estate  to  a  fee. 

3.  Same — rule  of  construction — intention — how  found.  In  construing 
a  will,  the  intention  of  the  testator,  if  not  inconsistent  with  the  rules  of  law, 
must  govern;  and  this  intention  is  to  be  ascertained  from  the  whole  will  and 
all  its  parts  taken  together.  Every  clause  and  provision,  if  possible,  should 
have  effect  given  to  it  according  to  the  intention  of  the  maker.  A  later 
clause  of  a  will,  when  repugnant  to  a  former  provision,  is  to  be  considered 
as  intending  to  modify  or  abrogate  the  former. 

4.  Same — power  of  disposition  may  be  annexed  to  a  life  estate.  It  is 
not  opposed  to  any  rule  of  law  to  create  a  life  estate  with  a  power  to  sell  and 
convey,  and  limit  a  remainder  after  its  termination. 
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5.  Same — construed,  as  creating  life  estate  with  power  of  disposition. 
A  testator  devised  all  his  estate,  real  and  personal,  to  his  wife,  for  her  own 
use  and  benefit,  with  full  power  to  hold,  use,  enjoy  or  dispose  of  the  same 
in  any  manner  she  might  choose;  and  the  will  further  provided,  that  if  she 
so  desired  she  should  have  full  power  and  authority  to  convey  any  and  all 
of  the  real  estate  by  absolute  conveyance  in  fee  simple.  By  a  subsequent 
clause  the  will  provided,  that  after  the  wife's  death,  all  the  real  estate  not 
conveyed  by  her  should  be  sold  at  the  best  advantage,  and  the  proceeds  dis- 
tributed in  the  mode  prescribed:  Held,  that  but  for  the  latter  clause  the 
wife  would  have  taken  an  estate  in  fee,  but  with  the  qualification  in  the  latter 
clause,  and  in  order  to  give  it  any  effect,  the  wife  should  be  deemed  to  have 
taken  only  a  life  estate  in  the  lands,  with  the  power  to  convey  any  part  of 
it  she  might  deem  necessary. 

Writ  op  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Georgietta  L. 
Hamlin  and  others,  against  the  United  States  Express  Com- 
pany, for  the  recovery  of  certain  parts  of  lots  1  and  2,  in 
block  21,  in  the  old  town  (now  city)  of  Springfield.  The 
case  was  tried  by  the  court  on  an  agreed  state  of  facts, 
namely,  that  George  Woods,  at  his  death,  was  the  owner  in 
fee  of  the  real  estate  claimed  in  the  declaration ;  that  he 
died  May  8,  1878,  leaving  a  will,  which  was  duly  probated 
September  3,  1878;  that  on  November  17,  1882,  Lucinda 
WToods,  his  widow,  died,  without  having  in  any  way  disposed 
of  said  real  estate ;  that  plaintiffs  were  heirs  at  law  of  Lu- 
cinda Woods,  and,  if  entitled  to  recover,  had  the  right  to  the 
one  undivided  one-fourth  of  said  real  estate.  The  court  found 
for  the  defendant,  and  rendered  judgment  accordingly. 

Messrs.  McClernand  &  Keyes,  and  Mr.  N.  M.  Broadwell, 
for  the  plaintiffs  in  error : 

When  land  is  devised  to  a  person  with  general  power  to 
dispose  of  the  same,  an  estate  in  fee  simple  passes.  Firman 
v.  Beal,  14  111.  244;  Ramsdell  v.  Ramsdell,  21  Maine,  288; 
4  Kent's  Com.  *535,  536;  McKenzie's  Appeal,  41  Conn.  607. 


1SS3.]     Hamlin  et  al.  v.  United  States  Express  Co.         445 

Brief  for  the  Defendant  in  Error. 

Under  our  statute  every  devise  of  lands  is  deemed  a  fee, 
if  a  less  estate  is  not  limited.  Rev.  Stat.  chap.  30,  sec  13  ; 
McConnell  v.  Smith,  23  111.  611 ;  Letter  v.  Shepherd,  85  id.  242. 

If  lands  are  devised  to  a  person  and  his  heirs,  with  a  gift 
over  if  he  die  intestate  or  shall  not  part  with  the  property 
in  his  lifetime,  the  gift  over  is  repugnant  and  void.  2  Jar- 
man  on  Wills,  *15  ;  Rand  v.  Meir,  47  Iowa,  607 ;  McKenzies 
Appeal,  41  Conn.  607;  Ryan  v.  Meyer,  1  Coldw.  226;  Sieg- 
ivald  v.  Slegwald,  37  111.  430 ;  Holliday  v.  Dixon,  27  id.  33  ; 
JVelsch  v.  Bank,  94  id.  203  ;  Brownjeld  v.  Wilson,  78  id.  471 ; 
Roseboom  v.  Roseboom,  81  N.  Y.  356. 

A  valid  executory  devise  can  not  subsist  under  an  absolute 
power  of  disposition  in  the  first  taker.  4  Kent's  Com.  *270 ; 
Jackson  v.  Bobbins,  16  Johns.  537;  Ryan  v.  Meyer,  1  Coldw. 
226. 

Messrs.  Greene,  Burnett  &  Humphrey,  for  the  defendant 
in  error : 

The  position  contended  for  by  plaintiffs  in  error  is  to  give 
effect  only  to  the  first  few  lines  of  the  will,  leaving  all  that 
follows  without  purpose, — in  other  words,  that  it  was  not  in 
the  power  of  the  testator,  after  giving  an  estate  without  qual- 
ification in  one  part  of  the  will,  to  qualify  the  estate  in  a 
subsequent  part,  and  that  this  is  true  no  matter  how  clearly 
the  intention  to  limit  the  estate  granted  may  appear.  The 
intention  of  the  testator,  as  gathered  from  every  part  of  the 
will,  must  govern.  Smith  v.  Bell,  6  Pet.  6S ;  Johnson  v. 
Johnson,  98  111.  564;  Bland  v.  Bland,  103  id.  12;  Smith  v. 
Taylor,  21  id.  296;  Willis  v.  Watson,  4  Scam.  64;  Caruthcrs 
v.  McNeil,  97  111.  256;  Holliday  v.  Dixon,  27  id.  33;  Pool  v. 
Blakie,  53  id.  495  ;  Markillie  v.  Ragldnd,  77  id.  9S ;  Duryea 
v.  Duryea,  85  id.  91. 

An  estate  devised  may  be  enlarged,  restricted  or  limited 
by  subsequent  words  in  a  will.  Smith  v.  Bell,  6  Pet.  68; 
Bergan  v.  Caliill,  55  111.  161 ;  Johnson  v.  Johnson,  98  id.  564. 
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Mr.  Joseph  M.  Grout,  for  the  legatees  in  the  will : 

The  intention  of  the  testator  must  be  sought  and  enforced, 
if  consistent  with  the  rules  of  law.  Boyd  v.  Strahan,  36  111. 
358;  Bergan  v.  Cahill,  55  id.  160;  Markillie  v.  Ra gland,  77 
id.  101 ;  Rowntree  v.  Talbot,  89  id.  249 ;  Johnson  v.  Johnson, 
98  id.  564;  Bland  v.  Bland,  103  id.  12;  Kennedy  et  al.  v. 
Kennedy  et  al.  105  id.  353. 

The  intention  must  be  gathered  from  the  whole  instrument. 
Bergan  v.  Cahill,  55  111.  160;  Markillie  v.  Ragland,  77  id. 
100;  Caruthers  v.  McNeil,  97  id.  256;  Johnson  v.  Johnson, 
98  id.  564;  Bland  v.  Bland,  103  id.  12. 

If  possible,  all  clauses  of  the  will  must  be  given  effect. 
Bland  v.  Bland,  103  111.  12;  Johnson  v.  Johnson,  98  id.  564; 
Brownfield  v.  Wilson,  78  id.  467 ;  Rowntree  v.  Talbot,  89  id. 
249 ;  Markillie  v.  Ragland,  77  id.  101  ;  Bergan  v.  Cahill,  55 
id.  160. 

We  think  it  is  clearly  settled  in  this  State  that  a  power  of 
sale  attached  to  a  life  estate  will  not  enlarge  it  into  a  fee. 
If  the  life  estate  is  given  in  express  terms,  it  is  beyond  all 
question.  Fairmanv.  Beal,  14  111.  244;  Boyd  v.  Strahan,  36 
id.  355 ;  Funk  v.  Eggleston,  92  id.  532. 

Messrs.  Gross  &  Zane,  also,  for  the  defendant  in  error : 

So  far  as  applicable  to  the  facts  of  this  case,  the  decisions 
of  this  court  would  seem  to  establish  the  following  rules  of 
construction : 

The  prime  object  in  the  construction  of  wills  is,  to  ascer- 
tain the  intention  of  the  testator.  Boyd  v.  Strahan,  36  111. 
359 ;  Markillie  v.  Ragland,  77  id.  98  ;  Brownfield  v.  Wilson, 
78  id.  467;  Kennedy  v.  Kennedy,  104  id.  350. 

For  this  purpose  courts  will  look  to  the  language  of  the 
will  itself.  (Siegwald  v.  Siegwald,  37  111.  435  ;  City  of  Peoria 
v.  Darst,  101  id.  609;  Blanchard  v.  Maynard,  103  id.  60.) 
And  will  consider  all  parts  of  the  will  together.  {Bergan  v. 
Cahill,  55  111.  160 ;  Johnson  v.  Johnson,  98  id.  564.)    And,  if 
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possible,  give  effect  to  every  part.  (Bland  v.  Bland,  103  111. 
11;  1  Sbeppard's  Touchstone,  *451.)  And  this  though  it 
may  contravene  an  artificial  rule  of  construction.  Kennedy 
v.  Kennedy,  104  111.  350. 

If  the  different  parts  of  a  will  are  found  to  be  irreconcil- 
able, the  latter  provisions  must  prevail  as  a  modification  or 
abrogation  of  the  former.     Murfitt  v.  Jessop,  94  111.  158. 

A  devise  for  life  may  be  coupled  with  an  absolute  power  of 
disposition  in  a  life  tenant.  Markillie  v.  Ragland,  77  111.  98 ; 
Welsch  v.  Belleville  Savings  Bank,  94  id.  191 ;  Henderson  v. 
Blackburn,  104  id.  227;  Fairman  v.  Beal,  14  id.  244. 

The  gift  of  an  estate  of  inheritance  in  lands  may  be 
restricted  by  subsequent  words,  and  changed  to  an  estate  for 
life.  Bergan  v.  Cahill,  55  111.  160 ;  Johnson  v.  Johnson,  98 
id.  564. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  only  question  presented  upon  this  record  is,  whether 
Lucinda  Woods  took  a  title  in  fee  simple  under  the  will  of 
her  husband,  George  Woods.  If  she  did,  the  judgment  below 
must  be  reversed.     If  she  did  not,  it  must  be  affirmed. 

The  provisions  of  the  will  material  to  the  question  are  as 
follows :  "After  the  payment  of  my  just  debts  and  funeral 
expenses,  I  give,  devise  and  bequeath  all  my  estate,  real  and 
personal,  of  whatever  kind  and  wherever  situated,  to  my  wife, 
Lucinda  Woods,  for  her  own  use  and  benefit,  with  full  power 
to  hold,  use,  enjoy  or  dispose  of  the  same  in  any  manner 
she  may  choose,  and,  if  she  so  desires,  she  shall  have  full 
power  and  authority  to  convey  any  and  all  of  my  real  estate 
by  absolute  conveyance  in  fee  simple.  After  the  death  of 
my  wife,  Lucinda  Woods,  it  is  my  will  that  all  my  real  estate 
which  shall  not  have  been  conveyed  by  her  shall  be  sold  at 
the  best  advantage,  and  in  such  manner  as  shall  seem  for  the 
best  interest  of  said  estate,  and  of  the  proceeds  of  said  sale  it 
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is  my  will  that  $5000  be  invested  for  the  use  and  benefit  of 
Carrie  Sweet,  in  the  following  manner,"  etc.  "$5000  to  be 
for  the  benefit  of  George  W.  Sweet;  $5000  for  the  benefit  of 
Marion  H.  Sweet;  $2000  to  be  paid  to  Joanna  D.  Stokes," 
etc. 

It  was  admitted  upon  the  trial  that  Joanna  D.  Stokes, 
named  in  said  will,  was  a  favorite  niece  of  George  Woods ; 
that  Carrie  Sweet  was  raised  by  Mr.  and  Mrs.  Woods  as  a 
member  of  the  family ;  that  all  the  legatees  are  living,  and 
are  taking  steps  to  have  said  real  estate  sold  as  provided  by 
the  will,  and  that  Mr.  and  Mrs.  Woods  never  had  any  chil- 
dren. 

The  doctrine  relied  upon  by  counsel  for  plaintiffs  in  error, 
that  where  there  is  a  devise  of  an  unlimited  power  of  dispo- 
sition of  an  estate  in  such  manner  as  the  devisee  may  think 
fit,  a  limitation  over  is  inoperative  and  void  by  reason  of  its 
repugnance  to  the  principal  devise,  is  not  controverted  by 
counsel  for  defendant  in  error,  and  is  undoubtedly  well  estab- 
lished. (Fairman  v.  Beal,  14  111.  244,  Welsch  v.  Belleville 
Savings  Bank,  94  id.  203,  and  other  authorities  cited.)  But 
this  doctrine  has  no  application  to  a  case  where  a  life  estate  is 
clearly  given  to  the  first  taker.  (Welsch  v.  Belleville  Savings 
Bank,  supra.)  "If  an  estate  be  given  to  a  person,  generally 
or  indefinitely,  with  a  power  of  disposition,  it  carries  a  fee, 
unless  the  testator  gives  to  the  first  taker  an  estate  for  life 
only,  and  annexes  to  it  a  power  of  disposition  of  the  rever- 
sion. In  that  case  the  express  limitation  for  life  will  control 
the  operation  of  the  power,  and  prevent  it  from  enlarging  the 
estate  to  a  fee."     4  Kent's  Com.  (8th  ed.)  603,  *526. 

The  principal  rules  of  construction  in  such  cases  have  been 
often  quoted  by  this  court,  and  are  familiar  to  the  profession. 
They  are :  The  intention  of  the  testator,  if  not  inconsistent 
with  the  rules  of  law,  shall  govern,  and  this  intention  is  to 
be  ascertained  from  the  whole  will  and  all  its  parts  taken 
together.      Every  clause  and  provision,  if  possible,  should 
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have  effect  given  to  it  according  to  the  intention  of  the 
maker.  A  later  clause  of  a  will,  when  repugnant  to  a 
former  provision,  is  to  be  considered  as  intending  to  modify 
or  abrogate  the  former.  It  is  not  opposed  to  any  rule  of  law 
to  create  a  life  estate,  with  power  to  sell  and  convey,  and 
limit  a  remainder  after  its  termination.  Roitntree  v.  Talbot, 
89  111.  249  ;  Brownfield  v.  Wilson,  78  id.  467 ;  City  of  Peoria 
v.  Darst,  101  id.  609  ;  Bland  et  al.  v.  Bland  et  al.  103  id.  11 ; 
Henderson  v.  Blackburn,  104  id.  227;  Bergan  v.  Call-ill  f  55 
id.  160;  Friedman  v.  Steiner,  ante,  p.  125;  Smith  v.  Bell,  6 
Pet.  68. 

The  language  of  this  will  is  such  as  to  leave  no  rational 
doubt  that  it  was  intended  the  wife  of  the  testator  should 
take  a  life  estate,  with  power  of  disposing  of  and  conveying 
the  fee,  and  that  the  specific  legatees  should  take  the  remain- 
der. The  wife  is  given  everything,  with  full  power  to  use, 
enjoy  and  dispose  of  the  same,  and  convey  the  real  estate 
by  absolute  conveyance  in  fee  simple.  This,  if  unqualified, 
would,  of  course,  vest  a  fee  simple  in  the  real  estate ;  but 
being  qualified,  in  order  to  give  the  language  of  the  qualifi- 
cation any  effect  this  language  must  be  restricted  to  the  life 
of  the  wife  of  the  testator.  It  is  contemplated  there  will  be 
real  estate  which  shall  not  have  been  sold  by  the  wife  in  her 
lifetime,  and  this  is  to  be  sold,  not  for  the  benefit  of  the 
wife's  estate,  but  for  the  benefit  of  the  estate  of  the  testator, 
and  the  proceeds  divided  among  other  designated  objects  of 
his  bounty.  Having  no  children,  it  was  not  unnatural,  but 
was,  indeed,  most  reasonable,  that  the  testator  should  design 
that  his  wife  should  have  the  use  of  his  entire  estate  during 
her  life,  with  the  privilege  of  conveying  whatever  part  of  it 
she  might  deem  necessary,  and  yet  at  the  same  time  intend 
that  what  she  should  not  consume  should  go  to  other  objects 
of  his  bounty, — those  standing  next  highest  in  his  affections. 
The  latter  part  of  the  will  is  to  be  considered  no  less  than 
the  former   part,  and  to  the  extent  there  is  repugnance  the 
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language  of  the  former  part  is  to  be  read  as  modified  by  that 
of  the  latter  part.  So  reading  it,  the  words  "during  her  nat- 
ural life,"  must  be  understood  as  annexed  to  and  qualifying 
the  first  clause.  The  cases  before  cited  as  quoting  the  rules 
of  construction  applicable  to  the  present  case,  will  be  found 
to  be  entirely  analogous  in  principle. 

We  see  no  cause  to  disturb  the  judgment  below,  and  it  is 

therefore  affirmed. 

Judgment  affirmed. 


The  Wiggins  Ferry  Company 

v. 

The  East  St.  Louis  Union  Eailway  Company. 

Filed  at  Springfield  October  1,  1883. 

1.  East  St.  Louis — charter  construed,  as  to  grant  of  streets  for  rail- 
roads. Section  20  of  the  charter  of  the  city  of  East  St.  Louis,  authorizing 
the  city  council  to  make  any  contract  or  arrangement  with  any  street  or  horse 
railroad  company  for  the  use  of  any  street,  etc.,  provided  the  consent,  in 
writing,  of  the  owners  of  three-fourths  of  the  property  per  lineal  foot  front- 
ing on  such  streets,  etc.,  be  first  obtained,  applies  exclusively  to  the  street  or 
horse  railroads  strictly  so  called,  and  has  no  application  to  railroads  con- 
templated in  the  general  Kailroad  law. 

2.  Hokse  and  dummy  railroads — chapter  66  of  the  Revised  Statutes 
does  not  provide  for  their  incorporation.  Chapter  66  of  the  Eevised  Stat- 
utes, entitled  "Horse  and  Dummy  Railroads,"  does  not  provide  for  the  incor- 
poration of  companies  to  build  and  operate  this  class  of  railroads.  It  simply 
extends  the  provisions  of  the  act  to  such  companies  as  had  been,  or  might 
thereafter  be,  incorporated  under  the  general  laws  of  the  State.  The  incor- 
poration of  such  companies  is  provided  for  in  section  1,  of  chapter  32,  enti- 
tled "Corporations,"  and  it  is  doubtful  whether  the  general  Eailroad  law 
(chapter  114)  has  any  application  to  such  roads. 

3.  Railroad — whether  assent  of  lot  owners  is  necessary  to  enable  a 
railway  to  use  a  public  street.  Under  the  general  law  relating  to  railroads, 
it  is  only  necessary  to  procure  the  assent  of  the  municipal  authorities  of  a 
city  to  authorize  a  railroad  company  to  construct  its  track  or  tracks  over  or 
along  a  public  street  therein.     That  act,  as  revised  in  1874,  does  not  require 
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the  assent  of  the  abutting  lot  owners,  and  in  the  absence  of  any  special 
statutory  provision  requiring  such  assent  it  will  not  be  necessary. 

4.  In  cities,  towns  or  villages  organized  under  the  general  Incorporation 
law,  which  requires  such  assent,  or  under  special  charters  containing  a  sim- 
ilar provision  to  that  in  the  general  law,  this  rule  does  not  apply,  and  the 
assent  of  the  requisite  number  of  the  abutting  property  owners  will  be  re- 
quired, as  well  as  that  of  the  municipality. 

5.  Same — may  be  of  limited  extent,  and  may  limit  its  business.  A  rail- 
way company  may  organize  under  the  general  Railroad  law  to  construct  its 
road  exclusively  within  the  limits  of  a  city,  for  the  purpose  of  transferring, 
in  railroad  cars,  freight  between  the  different  depots,  warehouses,  elevators, 
manufactories,  etc.,  that  are  or  may  be  on  its  line,  or  may  be  reached  by  its 
lateral  branches.  Such  business  is  such  as  is  usually  done  by  railway  com- 
panies. If  such  company  elects  to  carry  freight  only,  it  will  be  under  no 
obligation  to  carry  passengers,  and  vice  versa.  And  so  if  it  holds  itself  out 
as  a  carrier  of  a  particular  kind  of  freight,  or  of  freight  generally,  prepared 
for  carrying  in  a  particular  way,  it  will  only  be  bound  to  carry  to  the  extent 
and  in  the  manner  proposed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  E.  A.  Halbert,  for  the  appellant,  among  many  other 
points,  contended  that  a  railroad  company  could  not  legally 
be  organized  where  its  termini  were  within  the  limits  of  a 
street  in  a  city  Powers  granted  a  private  corporation  are 
to  be  strictly  construed. 

Under  the  general  Incorporation  law  of  1872,  cities  and 
villages  are  denied  the  power  to  grant  the  use  of  or  the  right 
to  lay  down  any  railroad  tracks  in  any  street,  except  on  peti- 
tion of  the  owners  of  the  land  representing  more  than  one- 
half  of  the  frontage  of  the  street  sought  to  be  used.  (Section 
62,  paragraph  90.)  The  charter  of  the  city,  which  is  special, 
gives  the  city  council  no  power  to  grant  its  streets  to  rail- 
roads, without  the  consent,  in  writing,  of  the  owners  of  three- 
fourths  of  the  adjacent  lots.  Private  Laws  1S69,  vol.  1,  p. 
901,  sec.  20;  Pitzman  v.  Village  of  Freebitrg,  92  111.  111. 

The  recent  legislation  of  this  State  shows,  as  does  the 
special  charter,  that  the  fee  of  the  streets  is  not  fully  vested 
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in  the  city,  so  as  to  enable  it  to  grant  them  to  a  railroad  cor- 
poration. The  building  of  a  railroad  upon  a  highway  is  an 
additional  servitude,  and  compensation  must  be  made  there- 
for. Indianapolis,  Bloomintjton  and  Western  R.  R.  Co.  v. 
Hartley,  67  111.  439. 

An  injunction  lies  in  this  case  on  two  grounds :  First,  the 
taking  or  damaging  of  private  property  without  compensa- 
tion ;  and  second,  the  unlawful  or  excessive  use  of  corporate 
powers  by  a  private  corporation.  Cobby.  Indianapolis  and 
St.  Louis  R.  R.  Co.  68  111.  233. 

Property  can  not  be  taken  for  public  use  until  compensa- 
tion therefor  is  ascertained  and  paid.  (People  v.  McRoberts, 
62  111.  38  ;  City  of  Chicago  v.  Barbian,  80  id.  483.)  And  an 
injunction  lies  if  an  attempt  to  do  so  is  made.  High  on 
Injunctions,  622. 

The  supposed  ordinance  is  void.  It  is  farming  out  a  public 
highway  for  fifty  years  to  a  private  corporation.  Streets  can 
not  be  used  for  speculation  by  the  city,  and  the  council  has 
no  power  to  pass  such  ordinance,  and  it  is  absolutely  void. 
Davis  v.  Mayor  of  Neiv  York,  14  N.  Y.  506  ;  Million  v.  Short, 
17  Barb.  435  ;  Same  v.  Same,  27  N.  Y.  621 ;  Gager  v.  George- 
town, 6  Wheat.  593  ;  State  v.  Cincinnati  Gas  Co.  18  Ohio,  262 ; 
Britton  v.  Mayor,  21  How.  Pr.  (N.  Y.)  251 ;  Illinois  Canal  Co. 
v.  St.  Louis,  2  Dillon,  C.  C.  87. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellee : 
When  a  corporation  owns  the  fee  of  the  streets  by  its  char- 
ter, the  local  authorities  are  invested  with  exclusive  control 
over  them,  and  if  those  authorities  grant  permission  to  locate 
railway  tracks  along  a  street,  the  owners  of  property  fronting 
thereon  can  not  enjoin  the  laying  of  such  tracks.  Moses  v. 
Pittsburg,  Ft.  Wayne  and  Chicago  R.  R.  Co.  21  111.  516. 

It  is  a  legitimate  use  of  a  street  or  highway  to  allow  a  rail- 
road track  to  be  laid  clown  in  it.  Murphy  v.  City  of  Chicago, 
29  111.  279. 
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When  the  fee  remains  in  abutting  land  owners,  the  corpo- 
ration may  grant  the  right  to  a  railway  company  to  lay  its 
tracks  therein,  but  at  the  peril  of  the  railroad  company.  If 
a  laying  its  tracks  causes  private  injury  to  land  owners,  it 
must  make  good  the  damages  sustained.  Hartley  v.  Indian- 
apolis, Bloomington  and  Western  R.  R.  Co.  67  111.  445. 

A  city  may  authorize  the  laying  of  a  railroad  track  in  its 
streets.  This  may  even  be  done  by  resolution.  When  a  city 
has  conveyed  a  street  to  a  railroad  company,  that  convey- 
ance is  operative  to  the  extent  the  city  has  power,  viz :  to 
give  to  the  company  the  right  to  construct,  maintain  and 
operate  its  railroad  in  the  streets.  City  of  Quincy  v.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  92  111.  21. 

In  Illinois,  cities  are  given  exclusive  control  of  all  streets 
and  alleys  within  the  corporate  limits.  The  fee  of  the  streets 
is  in  the  corporation,  and  the  dominion  over  them  is  as  abso- 
lute as  that  of  the  owner  of  other  lands.  Cairo  and  Vincennes 
R.  R.  Co.  v.  The  People,  92  111.  174. 

If  the  fee  in  the  streets  is  in  the  public,  or  in  the  city  for 
public  use,  and  not  in  the  abutter,  the  legislature  may  author- 
ize them  to  be  used  by  a  railroad  company  in  the  construction 
of  its  road  without  compensation  to  the  adjoining  owners  or 
the  city,  and  without  the  consent,  and  even  against  the 
wishes,  of  either.     2  Dillon  on  Mun.  Corp.  556. 

It  is  the  settled  law  that  a  railroad  in  the  street  is  not, 
per  se,  a  nuisance,  and  being  authorized  by  the  proper  au- 
thority, it  is  to  be  regarded  as  rightfully  in  the  use  of  the 
street  so  long  as  it  does  not  exceed  the  limits  of  its  grant, 
nor  unnecessarily  hinders  and  obstructs  the  ordinary  travel. 
Angell  on  Highways,  242 ;  Commonwealth  v.  Erie  and  N.  E. 
R.  R.  Co.  27  Pa.  339  ;  Eedfield  on  Eailways,  sec.  76 ;  Lex- 
ington v.  Applegate,  8  Dana,  288 ;  Regina  v.  Train,  9  Cox, 
180;  New  Albany  v.  O'Dailley,  12  N.  557. 

Mr.  M.  Millard,  for  the  appellant,  in  reply. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  East  St.  Louis  Union  Kailway  Company,  the  appellee, 
is  a  railway  corporation  organized  under  chapter  114  of  the 
Eevised  Statutes  of  1874,  known  as  the  "Kailroad  and  Ware- 
house act."  As  appears  from  its  articles  of  incorporation, 
the  object  of  its  organization  was  to  construct  and  operate  a 
single  and  double  track  railroad  in  this  State,  from  the  north 
to  the  south  end  of  Front  street,  in  the  city  of  East  St.  Louis. 
After  its  organization  the  city  of  East  St.  Louis  passed  an 
ordinance  granting  the  company  permission  to  construct  and 
operate  its  road  along  and  over  Front  street,  as  contemplated 
by  its  articles  of  incorporation.  When,  in  pursuance  of  this 
grant,  the  company  was  about  to  lay  down  its  tracks,  the 
Wiggins  Ferry  Company,  the  appellant,  filed  the  present  bill, 
alleging,  among  other  things,  the  complainant  was  the  owner 
of  more  than  three-fourths  of  the  real  estate  abutting  on  said 
Front  street ;  that  it  was  a  large  tax-payer  of  the  city ;  that 
it  had  not  petitioned  for  the  passage  of  the  ordinance  grant- 
ing the  right  of  way,  nor  had  it  given  its  consent  to  the  con- 
struction of  the  proposed  railroad  over  the  street,  and  prayed 
for  an  injunction  restraining  the  company  from  laying  down 
its  tracks,  or  otherwise  using  the  street  for  the  purpose  in 
question.  The  company  answered,  admitting  most  of  the 
facts  charged  in  the  bill,  and  declaring  its  purpose  to  proceed 
without  delay  to  lay  down  its  tracks  and  operate  the  road,  in 
pursuance  of  the  city's  grant,  as  in  the  bill  alleged.  Upon 
the  filing  of  the  bill  a  temporary  injunction  was  awarded, 
which,  upon  the  final  hearing,  was  dissolved,  and  a  decree 
entered  dismissing  the  bill,  to  reverse  which  the  complainant 
brings  this  appeal. 

This  suit  is  brought  upon  the  legal  hypothesis  that  the 
permission  of  the  municipal  authorities  alone  did  not  author- 
ize the  company  to  construct  and  operate  its  road  in  one  of 
the  public  streets  of  the  city  in  the  manner  and  for  the  pur- 
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poses  proposed,  alone,  but  that  in  addition  to  this  the  com- 
pany was  bound  to  obtain  the  assent  of  the  requisite  number 
of  the  abutting  property  owners,  which  it  is  conceded  was 
not  done  in  this  case.  The  trial  court  held,  as  matter  of 
law,  that  under  the  circumstances  of  this  case  it  was  not 
necessary  to  obtain  the  assent  of  the  abutting  lot  owners,  or 
any  portion  of  them,  to  warrant  the  company  in  constructing 
and  operating  its  road  in  the  manner  proposed, — that  for 
such  purpose  the  grant  of  the  right  of  way  by  the  city  was 
all  that  was  required, — and  this  ruling  of  the  trial  court  pre- 
sents the  main  question  for  determination  on  this  appeal. 

It  is  to  be  observed,  in  the  first  place,  the  city  of  East 
St.  Louis  is  incorporated  under  a  special  charter,  (see  vol.  1, 
Private  Laws  1869,  page  904,)  and  the  only  provision  in  it 
relating  to  the  subject  under  consideration  is  found  in  sec- 
tion 20,  which  is  as  follows:  "The  city  council  is  hereby 
authorized  to  make  any  contract  or  arrangement  with  any 
street  or  horse  railroad  company  for  the  use  of  any  street, 
highway  or  alley,  for  any  length  of  time  not  exceeding  twenty- 
five  years,  and  for  such  compensation  as  may  be  agreed  upon, 
deemed  proper  and  beneficial  to  the  interests  of  the  city : 
Provided,  the  consent  in  writing  of  the  owners  of  three-fourths 
of  the  property  per  lineal  foot  fronting  on  such  streets,  etc., 
be  first  obtained."  We  are  of  opinion  this  section  of  the 
charter  applies  exclusively  to  street  or  horse  railways  strictly 
so  called,  and  hence  it  has  no  application  to  the  road  under 
consideration. 

Appellee  contends  the  road  in  question  is  a  railroad  within 
the  meaning  of  the  general  Eailroad  act,  under  which  it  was 
organized,  and  bases  its  right  or  claim  to  corporate  existence 
exclusively  upon  that  act,  and  denies  that  it  comes  within 
the  category  of  roads  known  as  horse,  dummy  or  street  rail- 
ways. To  say  the  least  of  it,  it  is  a  matter  of  grave  doubt 
whether  the  consolidated  act  of  1874,  entitled  "Railroads  and 
Warehouses,"  has  any  application  to  this  latter  class  of  roads, 
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or. whether  persons  associated  for  their  construction  or  opera- 
tion can  lawfully  incorporate  at  all  under  that  act.  Nor 
does  chapter  66  of  the  Kevised  Statutes,  entitled  "Horse  and 
Dummy  Railroads, "  provide  for  the  incorporation  of  that 
class  of  companies,  but  simply  extends  the  provisions  of  the 
act  to  such  companies  as  have  been  or  may  thereafter  be 
incorporated  under  the  general  laws  of  the  State,  and  the 
only  special  provision  we  have  found  in  the  statute  relating 
to  their  incorporation  is  found  in  the  first  section  of  chapter 
32,  entitled  "Corporations."  It  is  there  provided  "that  horse 
and  dummy  railroads  *  *  *  may  be  organized  and  con- 
ducted under  the  provisions  of  that  act."  This  special  pro- 
vision in  the  general  Incorporation  act  would  seem  to  indicate 
a  purpose  on  the  part  of  the  legislature  to  treat  horse  and 
dummy  railways,  at  least  in  some  respects,  as  a  distinct 
class  of  roads,  and  this  purpose  on  the  part  of  the  legislature 
is  further  manifested  in  certain  provisions  found  in  the  Rail- 
road and  Warehouse  act.  That  act,  as  consolidated  in  the 
revision  of  1874,  consists  of  a  number  of  statutes,  passed  by 
the  legislature  at  different  times,  but  each  having  in  view 
the  accomplishment  of  some  particular  object  or  objects. 
While  the  terms  of  the  first  section  of  the  act  seem  to  be 
sufficiently  broad  to  embrace  horse  and  dummy  railways, 
which  we  regard  as  falling  within  the  general  description 
"street  railways,"  yet  in  other  subdivisions  of  the  act  this 
class  of  roads  is  expressly  excluded  from  its  operation.  (See 
sections  77  and  95,  chapter  114,  Hurd's  compilation.)  Tak- 
ing all  these  provisions  of  the  statute  together,  it  is  extremely 
questionable  whether  street  railway  companies,  strictly  so 
called,  can  be  lawfully  organized  at  all,  except  under  chapter 
32,  of  the  Revised  Statutes,  entitled  "Corporations."  But 
since,  as  we  have  already  seen,  appellee  bases  its  whole  right 
or  claim  to  corporate  existence  under  the  Railroad  and  Ware- 
house act,  it  is  not  necessary  to  pass  definitely  upon  this 
question. 
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Kecurring,  then,  to  the  main  question  in  the  case,  namely, 
whether  the  assent  of  the  abutting  lot  owners  to  the  laying 
down  of  appellee's  tracks  was  necessary,  it  is  to  be  noted 
as  a  significant  fact  the  act  under  which  the  company  was 
organized  requires  no  such  assent.  The  only  limitation  im- 
posed by  that  act  is  the  assent  of  the  municipality  whose 
street  is  sought  to  be  used  for  such  purpose.  (Sec.  20,  chap. 
114,  Kev.  Stat.)  The  same  is  true  of  horse  and  dummy  rail- 
ways. (Sec.  3,  chap.  66,  Kev.  Stat.)  The  general  rule  un- 
questionably is,  that  in  the  absence  of  any  special  statutory 
provision  requiring  such  assent,  it  will  not  be  necessary.  Of 
course,  in  towns,  cities  or  villages  organized  under  the  gen- 
eral Incorporation  law,  which  requires  such  assent,  or  under 
special  charters  containing  a  provision  similar  to  that  in  the 
general  Incorporation  law,, this  general  rule  does  not  apply, 
and  the  assent  of  the  requisite  number  of  the  abutting  prop- 
erty owners  will  be  required,  as  well  as  that  of  the  munici- 
pality. 

The  proposed  road,  when  completed,  is  to  be  used  solely 
"for  the  purpose  of  transferring,  in  railroad  cars,  freight  be- 
tween the  different  depots,  warehouses,  elevators,  manufac- 
tories, etc.,  that  are  or  may  be  on  its  line,  or  may  be  reached 
by  its  lateral  tracks, "  and  the  point  is  made  that  a  company 
whose  line  of  road  is  limited  to  a  single  street,  and  whose 
proposed  business  is  so  circumscribed,  does  not  come  within 
the  purview  of  the  act  authorizing  the  incorporation  of  rail- 
way companies  by  general  law.  The  argument  is,  that  the 
legislature,  in  providing  a  general  law  on  the  subject,  must 
have  intended  to  include  only  such  companies  as  would  per- 
form the  ordinary  functions  of  common  carriers,  and  as  the 
company  in  question  does  not  propose  to  receive  shipments 
of  freight  generally,  or  carry  passengers  at  all,  it  is  contended 
the  appellee  is  not,  within  the  meaning  of  the  act,  a  railway 
company,  and  hence  its  supposed  organization  was  unauthor- 
ized, and  all  acts  done  under  it  are  illegal  and  void.     The 
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proposed  business  of  this  company  is  clearly  such  as  is  usu- 
ally, if  not  uniformly,  done  by  railway  companies,  and  we 
are  aware  of  no  rule  of  law  requiring  a  railway  track  to  be  of 
any  particular  length,  or  that  it  should  extend  beyond  the 
limits  of  a  particular  town  or  city,  though  most  railroads 
certainly  do. 

Nor  do  we  see  anything  in  the  objection  that  the  business 
of  the  company  is  to  be  limited  to  the  carrying  of  freight 
t  offered  in  cars  only.  Every  common  carrier  has  the  right 
to  determine  what  particular  line  of  business  he  will  follow. 
If  he  elects  to  carry  freight  only,  he  will  be  under  no  obliga- 
tions to  carry  passengers,  and  vice  versa.  So  if  he  holds 
himself  out  as  a  carrier  of  a  particular  kind  of  freight,  or  of 
freight  generally,  prepared  for  carriage  in  a  particular  way, 
he  will  only  be  bound  to  carry  to  the  extent  and  in  the  man- 
ner proposed.  He  will  nevertheless  be  a  common  carrier. 
2  Eob.  Prac.  525. 

The  decree  of  the  circuit  court  being  in  conformity  with 
the  views  here  expressed,  we  perceive  no  ground  for  disturb- 
ing it. 

Decree  affirmed. 


Thomas  Eagan 

v. 
Susan  Connelly 

Filed  at  Springfield  October  1,  1883. 

1.  Evidence — of  statutes  of  another  State.  A  book,  the  title  page  of 
which  reads,  "Statutes  of  Ohio — By  authority  of  the  General  Assembly — In 
force  August  1st,  1854 — Published  in  pursuance  of  the  act  of  the  General 
Assembly  of  April  18th,  1854,"  is  admissible  in  evidence,  under  our  law,  to 
prove  a  particular  statute  of  the  State  of  Ohio. 

2.  Deed  —  of  proof  of  its  execution  in  conformity  with  the  law  of 
another  State.    A  deed  executed  and  acknowledged,  or  proved,  in  another 
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State,  conveying  land  in  this  State,  may  be  shown  to  have  been  executed  and 
acknowledged,  or  proved,  in  conformity  with  the  laws  of  such  other  State, 
by  any  legal  mode  of  proving  that  fact.  The  foreign  statute  being  proved, 
the  certificates  of  acknowledgment  will  show  for  themselves  whether  they 
conform  to  it,  and  nothing  more  is  needed,  if  such  conformity  is  thereby 
shown. 

3.  Same — will  pass  husband's  title,  if  his  wife  does  not  join  in  its  exe- 
cution. In  an  action  of  ejectment  a  deed  was  offered  in  evidence  purporting 
to  convey  the  land  of  a  man,  in  which  a  woman  joined  in  its  execution.  It 
was  objected  that  it  was  not  properly  shown  that  the  woman  was  the  wife  of 
the  grantor:  Held,  that  the  objection  was  trivial,  as  the  deed  would  pass  the 
legal  title  of  the  husband,  though  his  wife  did  not  join  in  its  execution. 

4.  Tax  title — what  objections  may  be  made  without  proof  of  the  pay- 
ment of  all  taxes.  Where  a  tax  title  is  set  up  in  defence  to  an  action  of 
ejectment,  the  plaintiff  may  object  to  the  want  of  a  sufficient  judgment,  pre- 
cept or  deed,  without  first  showing  that  all  taxes  due  upon  the  land  have 
been  paid. 

5.  Same — must  be  based  on  a  valid  judgment  and  precept.  A  tax  deed, 
when  relied  upon  as  title,  is  void,  and  not  admissible  in  evidence,  unless  it 
is  supported  by  a  valid  judgment  and  precept.  The  precept,  though  not 
technically  process  within  the  constitutional  provision  requiring  all  process 
to  run  in  the  name  of  the  People,  performs  the  office  of  an  execution,  and  is 
the  authority  under  which  the  officer  sells. 

6.  Same — sufficiency  of  precept.  A  precept  for  the  sale  of  lands  for 
taxes,  issued  in  1867,  under  a  judgment  for  the  taxes  of  1866,  under  which 
land  was  sold,  was  not  signed  or  sealed  by  the  county  clerk,  and  had  no  cer- 
tificate of  his  attached  thereto  at  the  time  of  the  sale:  Held,  that  the  pre- 
cept was  void,  and  that  no  title  passed  by  the  sale  and  subsequent  deed,  and 
that  an  amendment  of  the  precept  afterwards  did  not  cure  the  defect,  and 
render  the  sale  valid. 

7.  Same — amending  precept.  A  precept  for  the  sale  of  land  for  taxes, 
though  not  technically  process,  but  answering  the  place  and  performing  the 
office  of  an  execution,  should,  in  respect  of  amendments,  be  governed  by 
the  same  rule  applicable  to  the  amendments  of  executions.  Its  amendment 
should  not  be  allowed  without  notice  to  the  owner  whose  land  was  sold,  and 
it  seems  this  should  not  be  allowed  at  all  after  the  time  of  redemption  has 
expired.  If  absolutely  void  for  want  of  the  signature  of  the  clerk  and  the 
seal  of  the  court,  it  is  not  amendable. 

8.  Where  a  precept  is  a  nullity,  for  any  cause,  the  collector  has  no  author- 
ity to  sell  land  under  it.  His  act  of  selling  is  a  nullity,  and  a  purchaser  can 
base  no  right  thereon;  and  if  no  right  passes  at  such  sale,  no  subsequent 
amendment  of  the  precept  can  relate  back  and  cause  something  then  to  pass, 
or  of  itself  divest  one  man  of  his  title  and  invest  it  in  another. 


460  Eagan  v.  Connelly.  [Oct. 

Brief  for  the  Appellant. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
Franklin  Blades,  Judge,  presiding. 

Mr.  Calvin  H.  Frew,  for  the  appellant : 

The  first  error  assigned  is,  that  the  appellee  did  not  put 
himself  in  position  to  question  any  of  the  tax  proceedings  in 
this  case.  The  statute  then  in  force  required  that  the  plain- 
tiff below  should  show  that  she  "was  the  owner  of  the  land 
at  the  time  of  the  sale,"  and  that  all  taxes  due  upon  the 
land  have  been  paid  by  such  person,  (chap.  89,  sec.  73, 
Gross'  Stat.  p.  575,  sec.  15,)  which  was  not  done.  Curry  v. 
Hinman,  11  111.  420. 

The  court  erred  in  excluding  the  copy  of  the  delinquent 
list,  judgment  and  order  of  sale,  and  the  certificate  thereto 
by  the  county  clerk,  attached  by  leave  of  the  county  court. 

As  to  the  authority  of  the  court  to  allow  the  amendment, 
counsel  cited  Eev.  Stat.  chap.  7,  sees.  6,  7,  8,  9 ;  Doty  v. 
Cotton,  90  111.  453 ;  Cairo  and  St.  Louis  JR.  JR.  Co.  v.  Hol- 
brook,  72  id.  419;  Church  v.  English,  81  id.  442;  Dunham  v. 
South  Park  Comrs.  87  id.  185;  May  v.  People,  92  id.  343; 
Grassly  et  al.  v.  Adams,  71  id.  550 ;  Chicago  Planing  Mill  Co. 
v.  Merchants'  National  Bank,  86  id.  587. 

The  copy  of  the  judgment  order  is  in  no  sense  process. 
Curry  v.  Hinman,  11  111.  420. 

In  this  case,  J.  T.  Wilson  was  a  bona  fide  purchaser,  and 
had  nothing  to  do  with  the  irregularities  of  the  officers. 
Phillips  v.  Coffey,  17  111.  154;  Borer  on  Judicial  Sales,  sees. 
139,  589,  659,  661;  Durham  et  al.  v.  Heaton,  28  111.  264; 
Goodwin  et  al.  v.  Mix,  38  id.  116;  Iverson  v.  Loberg,  26 
id.  179 ;  Kruse  v.  Wilson,  79  id.  233 ;  Stow  v.  Steel,  45  id. 
333. 

These  authorities  sustain  the  doctrine  the  omission  of  the 
clerk  was  a  mere  irregularity,  and  that,  in  this  case,  can  not 
be  attacked  collaterally. 
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The  court  erred  in  admitting  the  book  as  evidence  of  the 
statute  of  Ohio.  There  was  no  sufficient  proof  or  compliance 
with  our  statute. 

The  certificates  of  acknowledgment  do  not  certify  that 
Emily  S.  Bruce  is  the  wife  of  Cosmore  G.  Bruce — a  .like  defect 
in  Key's  deed. 

Mr.  M.  H.  Cloud,  for  the  appellee : 

The  statute  book  of  Ohio  was  properly  admitted  in  evi- 
dence. Kev.  Stat.  1874,  p.  490,  sec.  10;  Charlesworth  v. 
Williams,  16  111.  338;   1  Greenleaf  on  Evidence,  sec.  4S9. 

The  claim  that  the  Ohio  statute  required  the  officer  to  cer- 
tify that  Emily  S.  Bruce  was  the  wife  of  Cosmore  G.  Bruce, 
is  not  supported  by  the  statute.  A  tax  title,  if  a  title  at  all, 
is  so  stricti  juris.     Altes  v.  Hinckler,  36  111.  267. 

The  precept  under  which  the  sale  was  made  was  not  certi- 
fied by  the  clerk,  as  required  by  the  statute.  (1  Gross'  Stat. 
1873,  pp.  604,  605,  sec.  164.)  It  performs  the  same  office  as 
an  execution.     Pitkin  v.  Yaw,  13  111.  252. 

An  execution  without  a  seal  is  void.  Davis  v.  Ransom 
et  al.  26  111.  200. 

An  amendment  will  not  be  allowed  after  such  a  lapse  of 
time.     O'Conuer  v.  Wilson,  57  111.  226. 

The  amendment  of  the  precept  was  unauthorized.  An 
execution  is  not  amendable,  if  void.  McCormick  v.  Wheeler, 
36  111.  122. 

Material  amendments  are  not  allowed  at  a  subsequent 
term  of  the  court.  Lilly  v.  Shaw,  59  111.  72 ;  hill  v.  Stookey, 
72  id.  295. 

The  amendment  was  made  without  notice  to  the  appellee. 
Such  an  amendment  is  void.  Sivift  v.  Allen,  55  111.  303 ; 
Bryant  v.  Vix,  83  id.  14;  Massachusetts  Mutual  Life  Ins.  Co. 
v.  Kellogg,  S2  id.  616;  Gouch  v.  Patterson,  94  id.  525;  Thrifts 
v.  Fritz,  101  id.  457. 
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A  tax  deed  is  void  unless  supported  by  a  valid  judgment 
and  a  valid  precept.  Hinman  v.  Pope,  1  Gilm.  141 ;  Atkins 
v.  Hinman,  2  id.  437;  Pitkin  v.  Yaw,  13  111.  252;  Bailey  v. 
Doolittle,  24  id.  579;  Holbrook  v.  Dickinson,  46  id.  286; 
Wilding  et  al.  v.  Horner,  50  id.  50 ;  Williams  et  al.  v.  Under- 
hill,  58  id.  138 ;   Gage  v.  Lightburn  et  al.  93  id.  248. 

It  is  a  settled  principle  of  the  common  law  that  a  party 
claiming  title  under  a  summary  and  extraordinary  proceed- 
ing must  show  that  all  the  indispensable  preliminaries  to  a 
valid  sale,  which  the  law  has  prescribed,  have  been  complied 
with,  or  the  conveyance  to  him  will  pass  no  title.  Garrett  v. 
Wiggins,  1  Scam.  131 ;  Conway  v.  Cable  et  al.  37  111.  88  ; 
Fischer  v.  Eslaman,  68  id.  78. 

The  statute  has  never  been  held  to  require  a  party  to  show 
payment  of  taxes  before  objecting  to  the  proceedings,  where 
the  tax  proceedings  are  not  sufficient  to  show  a  prima  facie 
title  in  the  grantee  in  the  tax  deed.  Spellman  v.  Curtenius, 
12  111.  412;   Wilson  v.  McKenna,  52  id.  48. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  by  Susan  Connelly,  against  Thomas 
Eagan,  in  the  circuit  court  of  Ford  county,  for  the  west  half 
of  the  south-east  quarter  of  section  25,  in  township  28  north, 
range  9  east,  of  the  third  principal  meridian,  in  that  county. 
Judgment  was  given  for  the  plaintiff,  and  the  case  is  brought 
here  by  the  appeal  of  the  defendant. 

Plaintiff  gave  in  evidence,  upon  the  trial,  a  patent  from 
the  United  States  to  Cosmore  G.  Bruce,  a  deed  from  Bruce 
and  wife  to  Ell  N.  Keys,  and  a  deed  from  Keys  and  wife  to 
plaintiff,  all  embracing  the  land  in  controversy.  Defendant 
objected  to  the  reading  of  these  deeds  in  evidence,  upon  the 
ground  that  the  acknowledgments  do  not  show  that  the  grant- 
ors were  personally  known  to  the  officer  taking  the  acknowl- 
edgment.    Both  deeds  were  executed  and  acknowledged  in  the 
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State  of  Ohio,  and  upon  this  objection  being  made,  plaintiff 
offered  in  evidence  a  book,  the  title  page  whereof  reads  thus : 
"Statutes  of  Ohio — By  authority  of  the  General  Assembly — 
In  force  August  1st,  1854 — Published  in  pursuance  to  the  act 
of  the  General  Assembly  of  April  18th,  1854."  And  plaintiff 
then  also  offered  in  evidence  chapter  34,  page  309,  thereof, 
relating  to  the  acknowledgment,  etc.,  of  conveyances.  De- 
fendant objected  to  this  evidence,  but  the  court  overruled  the 
objection,  and  permitted  the  statute  to  be  read  in  evidence ; 
and  the  court  also,  after  the  reading  of  this  evidence,  per- 
mitted the  deeds  to  be  read  in  evidence.  Exception  was 
taken  to  this  ruling,  and  it  is  now  assigned  for  error.  No 
question  is  made  but  that  the  deeds  were  acknowledged  as 
required  by  the  statute  read  in  evidence,  and  it  will  therefore 
be  unnecessary  to  compare  the  acknowledgments  with  the 
requirements  of  the  statute.  We  think  the  evidence  was 
properly  admitted.  Section  10,  chapter  51,  of  the  Kevised 
Statutes  of  1874,  page  490,  provides  that  "the  printed  stat- 
ute books  *  *  *  of  the  several  States  *  *  *  purporting  to 
be  printed  under  the  authority  of  *  *  *  said  States,  *  *  * 
shall  be  evidence  in  all  courts  and  places  in  this  State  of 
the  acts  therein  contained."  And  it  is  provided  by  section 
23,  of  chapter  30,  of  the  Eevised  Statutes  of  1874,  page 
277,  that  "all  deeds,  conveyances,  and  powers  of  attorney 
for  the  conveyance  of  lands  lying  in  this  State,  which  have 
been  or  may  be  acknowledged  or  proved  *  *  *  in  con- 
formity with  the  laws  of  any  foreign  State,  *  *  *  shall 
be  deemed  as  good  and  valid  in  law  as  though  acknowledged 
or  proved  in  conformity  with  the  existing  laws  of  this  State." 
And  section  22  provides  that  "any  legal  mode  of  proving  that 
the  same  is  executed  in  conformity  with  such  foreign  law  may 
be  resorted  to  in  any  court  in  which  the  question  of  such 
acknowledgment  may  arise."  The  statute  being  proved,  the 
certificates  of  acknowledgment  show  for  themselves  whether 
they  conform  to  it,  and  nothing  more  is  needed. 
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An  objection  is  also  made  that  the  women  joining  in  the 
acknowledgments  are  not  properly  shown  to  be  the  wives  of 
the  grantors.  This  is  trivial.  The  deeds  would  pass  the 
legal  title  though  the  wives  did  not  join  in  their  execution. 
The  only  object  in  having  them  join  is  that  they  may  release 
their  rights  of  dower,  which  is  of  no  consequence  whatever 
in  this  suit. 

The  defence  interposed  was  a  judgment  and  sale  for  taxes, 
and  a  deed  thereunder,  and  plaintiff  made  certain  objections 
thereto,  to  be  hereafter  noticed.  Defendant,  however,  con- 
tends these  objections  can  not  be  considered,  because  plaintiff 
did  not  show  that  all  taxes  due  upon  the  land  had  been  paid 
by  her.  This  will  not  avail  as  against  the  objections  here 
interposed.  All  persons  may  object  to  the  want  of  a  sufficient 
judgment,  precept  or  deed.  Spellman  v.  Curtenius,  12  111. 
412 ;   Wilson  v.  McKenna,  52  id.  48. 

The  judgment  relied  upon  by  defendant  was  for  the  delin- 
quent taxes  for  the  year  1866.  The  record  of  the  lands  and 
town  lots  against  which  the  judgment  was  rendered,  and 
upon  and  by  virtue  of  which  the  land  in  controversy  was 
sold,  was  not  signed  or  sealed  by  the  county  clerk,  nor  did 
it  have  any  certificate  of  his  attached  thereto  at  the  time  of 
the  sale;  but  on  the  4th  of  April,  1883,  nearly  sixteen  years 
after  the  sale,  the  county  court  made  an  order  that  James  S. 
Frederick,  who  was  county  clerk  at  the  time  of  the  sale,  be 
granted  "leave  to  attach  the  proper  form  of  the  clerk's  cer- 
tificate authenticating  the  record,"  etc.,  and  the  certificate 
was  thereupon  attached.  The  court,  upon  the  trial,  excluded 
the  record  so  amended  as  evidence,  and  held  no  valid  precept 
authorizing  the  sale  was  shown.  The  statute  in  force  at  the 
time  of  the  rendering  of  the  judgment  and  the  making  of  the 
sale  provided:  "The  clerk  of  the  county  court  shall,  before 
the  day  of  sale,  make  a  correct  record  of  the  lands  and  town 
lots  against  which  judgment  is  rendered  in  any  suit  for  taxes 
due  thereon,  and  which  shall  set  forth  the  name  of  the  owner, 
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if  known,  the  description  of  the  property,  and  the  amount 
due  on  each  tract  or  lot,  in  the  same  order  as  said  property 
may  be  set  forth  in  the  judgment  book,  and  shall  attach 
thereto  a  correct  copy  of  the  order  of  the  court,  and  his  cer- 
tificate of  the  truth  of  such  record,  which  record,  so  attested, 
shall  hereafter  constitute  the  process  on  which  all  real  prop- 
erty shall  be  sold  for  taxes,  as  well  as  the  sales  of  such  prop- 
erty."    1  Purple's  Stat.  sec.  164,  page  604. 

It  is  true,  as  contended  by  counsel  for  the  defendant,  in 
Curry  v.  Hinman,  11  111.  420,  it  was  held  that  a  precept, 
substantially  as  required  by  the  foregoing  language,  was  not 
process,  within  the  meaning  of  the  7th  section  of  the  4th 
article  of  the  constitution  of  1848,  and  need  not  run  in  the 
name  of  the  People ;  but  this  related  only  to  the  technical 
name  of  the  instrument,  and  had  no  reference  whatever  to 
its  effect.  In  Pitkin  v.  Yaw,  13  111.  251,  in  an  action  of 
ejectment  to  recover  possession  of  certain  lands  by  virtue  of 
a  deed  claimed  to  have  been  made  pursuant  to  a  sale  for 
taxes,  it  was  held  the  record  was  properly  excluded  for  want 
of  a  valid  precept,  and  it  was  said :  "A  party  claiming  title 
by  virtue  of  a  sale  for  taxes  must  show  a  valid  judgment 
against  the  land,  a  precept  authorizing  the  sale  thereof,  and 
a  sheriff's  deed  to  the  purchaser  or  his  assignee.  The,  pre- 
cept is  the  authority  under  which  the  sheriff  makes  the  s-ale. 
It  performs  the  same  office  in  this  respect  as  an  execution  on 
an  ordinary  judgment."  This  court  has  many  times  held 
that  a  tax  deed  is  void  unless  it  is  supported  by  a  valid  judg- 
ment and  a  valid  precept.  Hinman  v.  Pope,  1  Gilm.  141 ; 
Baily  v.  Doolittle,  24  111.  577;  Holbrook  v.  Dickinson,  46  id. 
285  ;  Wilding  et  al.  v.  Horner,  50  id.  50 ;  Williams  et  al.  v. 
Underhill,  58  id.  137;  Gage  v.  Lightbum  et  al.  93  id.  24S. 
Although,  therefore,  not  technically  process,  it  answering  the 
place  and  performing  the  office  of  an  execution,  should,  in 
respect  of  amendments,  be  governed  by  the  same  rule  appli- 
cable to  the  amendments  of  executions.     The  amendment 
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ought  not,  in  any  event,  to  have  been  allowed  without  notice 
to  the  opposite  party.     But  this  is  of  but  minor  importance. 

It  is  too  obvious  to  require  argument,  that  without  the 
certificate  of  the  clerk,  as  required  by  the  statute,  the  record 
made  up  constituted  no  precept.  This  was  as  indispensable 
as  his  attestation  to  an  execution.  As  we  said  in  Sidwell  v. 
Schumacher,  99  111.  426 :  "Where  the  law  expressly  directs 
that  process," — and  we  may  here  add,  that  which  stands  in 
the  place  and  performs  the  office  of  process, — "shall  be  in  a 
specified  form,  and  issued  in  a  particular  manner,  such  a  pro- 
vision is  mandatory,  and  a  failure  on  the  part  of  the  official 
whose  duty  it  is  to  issue  it,  to  comply  with  the  law  in  that 
respect,  will  render  such  process  void. "  And  from  this  it 
logically  follows,  no  subsequent  amendment  can  relate  back 
to  and  make  valid  a  sale  made  under  and  by  virtue  of  such 
void  process, — and  so  we  held  in  that  case.  There  having 
been  no  precept  at  the  time  of  the  sale,  the  collector  had  no 
authority  to  make  the  sale.  His  act  was  a  nullity,  and  the 
purchaser  could  base  no  right  thereon.  If  no  right  passed  at 
the  sale,  no  subsequent  amendment  could,  by  relation,  cause 
something  to  then  pass,  or  of  itself  divest  one  man  of  his  title 
and  invest  it  in  another.  Were  it  possible  to  give  an  amend- 
ment such  an  effect,  it  would,  in  such  cases,  deprive  a  party 
of  his  right  of  redemption,  for  he  could  not  be  expected  to 
exercise  it  so  long  as  nothing  passed  by  the  pretended  sale. 
See  Cooley  on  Taxation,  242,  and  cases  cited  in  note  1. 

Our  conclusion  is,  the  record  was  properly  excluded,  and 
the  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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Martin  Holman 

v. 

Lee  M.  Gill  et  al. 

Filed  at  Springfield  October  1,  1883. 

1.  Partition — decree  as  to  a  part  of  the  owners  no  bar  to  a  second 
bill.  It  is  a  fundamental  doctrine  of  the  law  of  partition  that  all  co-tenants 
must  be  made  parties  to  the  proceeding,  otherwise  the  decree  will  be  no  bar 
to  a  second  partition,  at  the  suit  of  the  omitted  parties. 

2.  Same — may  be  had,  subject  to  life  estate.  The  fact  that  a  widow  may 
have  a  life  estate  in  premises  left  by  her  husband  as  an  estate  of  homestead 
or  dower,  is  no  bar  to  proceedings  for  partition  of  such  premises  between 
the  heirs.  Like  any  other  intervening  life  estate,  it  could  only  postpone  the 
possession  of  the  reversion  until  its  termination. 

3.  Seizin  in  fee — what  constitutes — heir  is  seized,  though  subject  to 
dower  in  land.  A  bill  for  partition  charged  that  upon  the  death  of  a  person 
his  children,  eight  in  number,  became  seized  in  fee  simple,  as  tenants  in 
common  of  certain  real  estate,  of  an  undivided  one-eighth  share  each,  while 
the  proof  showed  the  estate  of  the  children  was  subject  to  the  widow's  dower 
and  homestead:  Held,  that  there  was  no  variance,  as  the  heirs,  in  technical 
language,  were  severally  seized  in  fee  of  their  respective  shares. 

4.  Homestead — as  against  heirs.  Where  an  owner  of  real  estate  died, 
in  1865,  leaving  a  widow  and  children,  it  was  held  that  the  widow,  under  the 
law  then  in  force,  had  no  homestead  in  the  premises  as  against  the  heirs. 

5.  Practice — when  to  take  an  objection — as  to  variance.  If  a  party 
desires  to  raise  the  question,  in  this  court,  of  variance  between  an  allegation 
in  a  bill  in  chancery  and  the  proof  offered,  he  should  make  the  same  speci- 
fically in  the  court  below,  so  as  to  afford  an  opportunity  to  obviate  the  same 
by  amendment. 

6.  Same — when  specific  objection  necessary.  A  general  objection  to  the 
evidence  offered  is  not  sufficient  to  raise  the  question  of  variance,  but  is 
regarded  as  going  to  the  competency  of  the  evidence.  Equity  always  looks 
to  the  real  substance  of  matters  put  in  evidence,  and  will  disregard  mere 
technical  objections  that  do  not  affect  the  merits  of  the  controversy,  and 
which  might  readily  be  removed  if  the  attention  of  the  opposite  party  or  of 
the  court  had  been  called  to  them. 

7.  Ai/legations  and  proofs  —  variance  —  when  immaterial.  A  bill 
seeking  the  partition  of  real  estate  by  a  purchaser  under  execution  of  the 
interest  of  two  out  of  eight  heirs,  alleged  that  the  sheriff  levied  upon  the 
lands  above  described,  while  the  levy  was  only  upon  the*  undivided  two- 
eighths  thereof:     Held,  that  the  variance  was  clearly  immaterial. 
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8.  A  party  claiming  as  a  purchaser  under  a  judgment  and  execution  sale 
and  sheriff's  deed,  as  against  two  of  eight  co-tenants,  in  his  bill  for  partition 
alleged  that  he  recovered  judgment  against  such  two  tenants  in  common  for 
$121,  and  costs  of  suit,  whereas  the  proof  showed  the  judgment  was  for 
$121.35.  There  was  no  proof  showing  the  existence  of  any  other  judgment 
against  the  same  parties  in  favor  of  the  complainant:  Held,  that  in  a  court 
of  equity,  where  the  substance  and  real  merits  are  looked  to  more  than  to 
literal  accuracy,  the  variance  was  not  such  as  to  defeat  a  partition. 

9.  Judicial  sale — and  title  thereunder — defective  return  on  exe- 
cution. The  title  of  a  purchaser  at  an  execution  sale  can  not  be  defeated  by 
the  failure  of  the  sheriff  to  make  a  proper  return  of  the  execution,  or,  indeed, 
by  a  failure  to  make  any  return  whatever.  The  purchaser's  title  depends  on 
a  valid  judgment,  execution,  levy,  and  a  sheriff's  deed  appearing  on  its  face 
to  have  been  made  by  virtue  of  a  sale  under  such  judgment  and  execution. 

10.  Same — variance  between  certificate  of  purchase  and  sheriff's  deed. 
A  certificate  of  purchase  showed  that  a  purchaser  bid  for  certain  lots,  and  not 
for  two-eighths  interest  in  them,  which  alone  was  levied  on,  but  it  showed 
that  the  sheriff  offered  for  sale  the  undivided  two-eighths  of  the  lots.  The 
sheriff's  deed  recited  that  the  sheriff  levied  on  the  lands  thereinafter  described, 
and  the  same  were  struck  off  to  the  grantee,  and  then  proceeded  to  convey  to 
him  two  of  the  lots,  described  by  their  numbers,  and  the  undivided  two- 
eighths  of  the  other  two  lots:  Held,  that  these  discrepancies,  both  in  the 
certificate  of  purchase  and  sheriffs  deed,  were  not  fatal  to  the  title  of  the 
purchaser. 

11.  Sheriff's  deed— statute  requiring  amount  of  judgment  to  be  stated, 
construed.  The  statutory  provision  which  prescribes  the  form  of  a  sheriff's 
deed,  so  far  as  it  requires  the  amount  of  the  judgment  to  be  inserted  in  the 
deed,  is  merely  directory.  It  is  sufficient  if  it  clearly  appears  that  the  deed 
is  made  by  the  officer  in  his  official  capacity,  and  in  consummation  of  the 
legal  proceedings  upon  which  it  is  founded,  with  such  references  to  the  pro- 
ceedings themselves  as  that  they  may  be  readily  found  and  identified. 

12.  A  sheriff's  deed  to  H.  of  land,  recited  that  H.,  at  the  August  term  of 
the  circuit  court  of  Macon  county,  recovered  a  judgment  against  A  B  and 

C  D,  for  the  sum  of  "one  hundred  and  twenty-one and  costs  of  suit," 

upon  which  judgment  an  execution  was  issued,  dated  September  21,  1866, 
directed  to  the  sheriff  of  Macon  county  to  execute:  Held,  that  in  the  absence 
of  proof  that  H.  had  any  other  judgment  in  that  court  against  the  same  par- 
ties, there  was  no  doubt  as  to  the  judgment  referred  to,  and  that  the  deed 
was  not  invalid  on  account  of  the  omission  of  the  word  "dollars,"  in  the 
blank. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 
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Messrs.  Outten  &  Vail,  for  the  appellant : 

It  is  contended  that  appellant  is  estopped,  by  reason  of  his 
presence  and  silence  at  the  master's  sale,  from  now  claiming 
any  interest  in  the  property.  A  master's  sale  in  a  partition 
proceeding  is  a  judicial  sale,  and  the  rule  of  caveat  emptor 
applies.  McManus  v.  Keith  et  al.  49  111.  3S8;  Bassett  v. 
Lockard,  60  id.  164. 

A  purchaser  at  a  judicial  sale  is  bound  to  know  the  title. 
England  v.  Clark,  4  Scam.  486  ;  Owings  v.  Thompson,  3  id. 
502;  Bishop  et  al.  v.  O'Connor  et  al.  69  111.  431;  Walden  v. 
Gridley,  36  id.  523. 

The  sheriff's  return  to  the  execution  is  immaterial.  Phil- 
lips v.  Coffee,  17  111.  154;   Kinney  v.  Knoebel,  47  id.  417. 

The  certificate  of  purchase  has  no  necessary  connection  in 
the  chain  of  title. 

The  omission  of  the  word  "dollars,"  in  that  part  of  the 
sheriff's  deed  which  recites  the  judgment,  is  a  mere  clerical 
error  of  an  officer. 

The  sheriff's  deed  conld  convey  only  the  interest  of  the  Gill 
heirs.  The  deed  purporting  to  convey  all  the  lots  must 
include  the  lesser  interest — an  undivided  interest,  which  is 
included  in  the  whole.     Fisher  v.  Eslaman  et  al.  68  111.  78. 

It  is  sufficient  if  the  sheriff  so  recites  the  judgment  that 
it  may  be  fully  identified.  Hayes  v.  Bernard,  38  111.  297 ; 
Loomis  v.  Riley,  24  id.  307;  Phillips  v.  Coffee,  17  id.  154; 
Durham  v.  Heaton,  28  id.  264 ;  Swiggart  v.  Harber,  4  Scam. 
364 ;  Stow  v.  Steel,  45  111.  328  ;  Kinney  v.  Knoebel,  47  id.  417  ; 
Jackson  et  al.  v.  Spink,  59  id.  404. 

Mere  non-compliance  with  the  statute  by  the  officer  does 
not  of  itself  make  the  sale  a  nullity.  Eev.  Stat.  1845,  p.  302, 
sec.  11. 

The  purchaser  has  the  right  to  rely  upon  the  judgment, 
execution  and  levy  upon  the  property,  and  his  deed.  He  can 
not  be  affected  by  an  imperfect  return,  or  by  the  fact  that  no 
return  whatever  was  made.     The  statute  says  that  the  deed 
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shall  be  evidence  that  the  law  has  been  complied  with,  until 
the  contrary  be  shown.  Phillips  v.  Coffee,  17  111.  154;  Doe 
ex  clem.  Wolf  v.  Heath,  7  Black,  154;  Wheaton  v.  Sexton's 
Lessee,  4  Wheat.  503 ;  Kinney  v.  Knoebel,  47  111.  417. 

It  has  been  fully  settled  by  this  court,  in  cases  somewhat 
analogous  to  the  present  case,  that  a  sale  under  the  circum- 
stances is  only  voidable  ;  can  only  be  corrected  by  the  defend- 
ant in  the  execution ;  that  he  must  act  promptly,  and  that  it 
can  not  be  disturbed  in  a  collateral  proceeding.  Siviggart  v. 
Harber,  4  Scam.  364;  Phillips  v.  Coffee,  17  111.  154;  Wim- 
berly  v.  Hurst,  33  id.  166;  Fergus  v.  Woodworth,  44  id.  374; 
Hamilton  v.  Quimby,  46  id.  90  ;  Nixon  v.  Cobleigh,  52  id.  387 ; 
McConnell  v.  Gibson,  12  id.  128. 

Mr.  J.  A.  Buckingham,  and  Mr.  W.  C.  Johns,  for  the 
appellees : 

When  there  is  a  variance  between  the  allegations  of  the 
bill  and  the  proofs,  the  complainant  must  fail.  McKay  v. 
Bissett,  5  Gilm.  499;  White  v.  Morrison,  11  111.  361;  Rowan 
v.  Bowles,  21  id.  17;  Chaffin  v.  Heirs  of  Kimball,  23  id.  36; 
Fish  v.  Cleland,  33  id.  238 ;  Bush  v.  Connelly,  id.  437 ;  Ohling 
v.  Luitjens,  32  id.  23 ;  Fergus  v.  Tinkham,  38  id.  407. 

When  tenants  in  common,  or  joint  owners,  hold  property 
incumbered  or  burdened,  either  may  take  up  outstanding 
title,  or  make  advances  to  preserve  title  or  save  property 
from  destruction;  and  the  one  not  doing  so,  seeking  parti- 
tion, must  offer  to  contribute.  Wilton  v.  Tazewell,  86  111.  29 ; 
Louvalle  v.  Menard,  1  Gilm.  39 ;  Harvey  v.  Goings,  13  111. 
108;  Dean  v.  O'Meara,  47  id.  120;  Kurtz  v.  Hibner,  55  id. 
514. 

There  should  be  entire  uniformity  in  the  return  to  the  exe- 
cution, the  certificate  of  sale,  and  the  deed,  where  real  estate 
is  sold,  or  the  sale  will  be  invalid.  Dickerman  v.  Burgess,  20 
111.  267 ;  Johnson  v.  Adleman,  35  id.  265 ;  Kinney  v.  Knoebel, 
47  id.  417  ;   Harmon  v.  Lamed,  58  id.  167  ;  Johnson  v.  Baker, 
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38  id.  102;  Johnson  v.  Bantock,  id.  Ill;  Herman  on  Exe- 
cutions, 476,  477. 

It  is  necessary  the  sheriff's  deed  should  recite  the  judg- 
ment upon  which  execution  was  issued  and  sale  had.  Gross' 
Stat.  1869,  p.  381,  sec.  22. 

If  one  so  far  countenance  the  sale  of  his  own  property  as 
to  stand  by  and  see  it  sold  by  the  sheriff  or  other  officer  as 
the  property  of,  and  on  execution  against,  another,  without 
objecting  to  the  sale,  he  will  be  estopped  to  deny  the  validity 
thereof  as  against  a  bona  fide  purchaser.  Eorer  on  Judicial 
Sales,  164;  Epley  v.  Witheren,  7  Watts,  163;  Com  v.  Wal- 
lace, id.  394;  Read  v.  Heasley,  2  B,  Mon,  254;  Markham  v. 
O'Connor,   52  Ga.  1S3. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

John  Gill,  on  the  19th  of  March,  1865,  died  intestate, 
leaving  a  widow  and  eight  children.  At  the  time  of  his  death 
he  was  the  owner  in  fee  of  lots  8  and  9,  in  block  2,  of  Plant 
&  Tuttle's  addition,  and  lots  5  and  6,  in  block  8,  of  Smith  & 
Co.'s  addition,  to  the  city  of  Decatur,  this  State,  being  the 
same  property  now  in  controversy.  The  lots  in  question  con- 
stituted the  homestead  of  the  deceased,  and  continued  to  be 
occupied  by  the  widow  as  such  after  his  death,  without  any 
allotment  of  her  dower.  In  August,  1866,  Martin  Holman, 
the  appellant,  recovered  in  the  Macon  circuit  court  a  judg- 
ment against  John  and  William  Gill,  two  of  the  children  and 
heirs  of  the  deceased,  for  the  sum  of  $121.35,  which  became 
a  lien  upon  their  interests  in  the  lots.  An  execution  was 
issued  upon  the  judgment  on  the  21st  of  September,  in  the 
same  year,  which,  in  the  month  of  October  following,  was 
levied  by  the  sheriff  on  the  undivided  two-eighths  of  said  lots. 
The  execution  was  subsequently  returned  with  the  following 
indorsement  thereon : 
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"This  execution  satisfied  in  full  by  sale  of  real  estate  to 
Martin  Holman,  on  the  3d  day  of  November,  1866,  all  costs 
paid  clerk,  except  my  own. 

A.  A.  Murray,  Sheriff." 

No  redemption  having  been  made  from  said  sale,  John  E. 
Jones,  the  then  sheriff  of  Macon  county,  and  successor  in 
office  of  Murray,  on  the  24th  of  February,  1868,  executed  to 
Holmari  a  deed,  in  the  usual  form,  for  said  lots  8  and  9,  and 
for  the  undivided  two-eighths  of  lots  5  and  6.  It  also  appears 
that  in  pursuance  of  a  decree  of  the  circuit  court  of  Macon 
county,  rendered  in  a  partition  proceeding,  at  its  December 
term,  1876,  said  lots  were  sold  at  public  vendue  to  Lee  M. 
Gill,  one  of  the  present  appellees,  who  received  a  master's 
deed  therefor  in  pursuance  of  the  sale.  Clinton  Payne,  the 
remaining  appellee,  purchased  one  of  these  lots  of  Lee  M. 
Gill,  and  claims  title  through  him.  It  is  conceded  appellant 
was  not  made  a  party  to  the  partition  proceeding,  and  that 
the  rights  of  the  other  heirs  to  the  lots  in  question  have,  by 
virtue  thereof,  become  extinguished.  On  the  29th  of  April, 
1881,  appellant  brought  the  present  bill  for  a  second  parti- 
tion of  the  same  lots,  making  the  said  John  M.  Gill  and 
Clinton  Payne  parties.  The  court,  upon  the  hearing,  found 
the  equities  with  appellees,  and  rendered  a  decree  dismissing 
the  bill,  to  reverse  which  Holman  brings  this  appeal. 

It  is  a  fundamental  doctrine  of  the  law  of  partition  that 
all  co-tenants  must  be  made  parties  to  the  proceeding,  other- 
wise the  decree  will  be  no  bar  to  a  second  partition  at  the 
suit  of  the  omitted  parties.  (Freeman  on  Co-tenancy  and 
Partition,  sec.  463.)  We  do  not  understand  this  view  of  the 
law  to  be  controverted ;  but  the  contention  of  appellees,  if 
we  do  not  misapprehend  counsel,  is,  first,  that  the  proceed- 
ings under  the  judgment  against  John  and  William  Gill, 
through  which  appellant  claims  title  to  two  undivided  eighths 
of  the  land  in  controversy,  were  so  irregular  and  defective 
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that  appellant  took  nothing  by  them ;  and  second,  that,  con- 
ceding his  title  to  be  good,  the  allegations  in  his  bill  with 
respect  to  those  proceedings  are  fatally  variant  from  the 
proofs, — hence  it  is  concluded  the  bill,  on  either  ground,  was 
properly  dismissed  on  the  hearing.  We  do  not  think  either 
of  these  positions  tenable.  In  the  presentation  of  our  views 
we  shall  confine  ourselves  to  such  of  the  questions  discussed 
in  appellees'  brief  as  we  deem  worthy  of  notice,  and  in  doing 
so  shall  pursue,  substantially,  the  same  order  there  observed. 

The  first  point  made  by  appellees  is,  that  the  bill  charges 
upon  the  death  of  John  Gill  his  "children  became  seized  in 
fee  simple,  as  tenants  in  common  of  said  premises,  of  an 
undivided  one-eighth  share  each, "  while  the  proofs  show  the 
premises  on  his  death  were  subject  to  the  widow's  dower  and 
homestead.  We  discover  no  variance  in  this.  There  were 
eight  of  the  children,  and  they  consequently  took  an  undi- 
vided eighth  part,  each,  in  their  father's  real  estate,  including 
these  lots.  The  interest  thus  taken  was  a  present  vested 
interest;  subject  to  no  contingency  whatever,  and  of  indefinite 
duration,  hence,  in  technical  language,  the  heirs  were  sever- 
ally seized  in  fee  of  their  respective  shares  or  interests,  and 
the  mere  fact  the  estate  was  subject  to  the  widow's  dower 
made  no  difference  in  this  respect.  As  to  the  homestead, 
there  was  none,  as  against  the  heirs,  as  the  law  then  stood. 
But  suppose  there  had  been,  that  would  have  made  no  differ- 
ence. .  Like  any  other  intervening  life  estate  it  would  only 
have  postponed  the  possession  of  the  reversioner  in  fee  till 
its  termination. 

It  is  next  objected  the  bill  avers  that  complainant  recov- 
ered a  judgment  against  William  and  John  Gill  for  $121,  and 
costs  of  suit,  whereas  the  proofs  show  the  judgment  was  for 
$121.35,  thus  making  a  difference  of  thirty-five  cents  between 
the  amount  of  the  judgment  as  charged  and  proved.  We  do 
not  think  a  variance  like  the  one  shown, — where  it  is  clear, 
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as  it  is  here,  no  one  could  have  been  misled  or  otherwise 
injured  by  it, — should  be  visited  with  consequences  so  fatal 
as  to  defeat  the  right  of  recovery  in  a  mere  collateral  pro- 
ceeding like  this,  especially  in  a  court  of  equity,  where  the 
substance  of  an  averment,  rather  than  its  literal  accuracy,  is 
always  looked  to.     The  substance  of  the  charge  in  the  bill  in 
this  case  is,  that  Holman  had  recovered  a  judgment  against 
two  of  the  owners  of  these  lots  for  as  much  as  $121,  and  the 
mere  fact  it  was  for  a  few  cents  over  that  sum  is  of  no  con- 
sequence, especially  in  the  absence  of  all  evidence  tending  to 
show  there  were  more  judgments  than  one,  or  that  appellees 
had  been  in  any  way  misled  by  it.     No  specific  objection  was 
made  to  the  introduction  of  this  judgment  when  offered  in 
evidence.     Had  the  objection  now  urged  been  then  made, 
the  bill  would  doubtless  have  been  at  once  amended,  and 
thereby  removed  all  real  or  apparent  cause  for  complaint  on 
the  ground  suggested.     Under  such   circumstances   we  are 
not  inclined  to  encourage  objections  of  this  character,  when 
made,  as  this  one  is,  for  the  first  time  in  this  court.     The 
general  objection  made  at  the  time,  without  assigning  any 
reason  upon  which  it  was  based,  can   only  be  regarded  as 
going  to  the  competency  of  the  evidence,  and  for  the  purposes 
of  the  question  now  before  us  must  be  treated  as  if  no  objec- 
tion had  been  made  at  all.     While  chancery  procedure  does 
not,  perhaps,  enforce  rules  governing  the  production  of  testi- 
mony with  the  same  strictness  which  obtains  in  courts  of 
law,  or  visit  an  infraction  of  them  with  the  same  serious 
consequences  that  uniformly  attend  their  non-observance  in 
those  courts,  yet  anything  like  culpable  negligence  or  a  will- 
ful disregard  of  those  rules  meets  with  as  little  favor  in  a 
court  of  equity  as  in  a  court  of  law.     Equity  always  looks  to 
the  real  substance  of  matters  put  in  evidence,  and  wTill  disre- 
gard mere  technical  objections  that  do  not  affect  the  merits 
of  the  controversy,  and  which  might  readily  be  removed  if 
the  attention  of  the  opposite  party,  or  of  the  court,  had  been 
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called  to  them.  Stow  v.  Steel,  45  111.  32S  ;  Beaver  v.  Slanker, 
94  id.  175;  Newman  v.  Willitts,  60  id.  519. 

It  is  well  settled  the  title  of  a  purchaser  at  an  execution 
sale  can  not  be  defeated  by  the  failure  of  the  sheriff  to  make 
a  proper  return,  or  indeed,  by  a  failure  to  make  any  return 
whatever.  The  purchaser's  title  depends  on  "a  valid  judg- 
ment, execution  and  levy,  and  a  sheriff's  deed  appearing  on 
its  face  to  have  been  made  by  virtue  of  a  sale  under  such 
judgment  and  execution."  Kinney  et  al.  v.  Knoebel,  47  111. 
417;  Phillips  v.  Coffee,  17  id.  154;  Loomis  v.  Riley,  24  id. 
307. 

It  is  further  objected  that  the  execution  was  levied  on  the 
undivided  two-eighths  of  all  these  lots,  while  the  bill  charges 
the  sheriff,  by  virtue  of  the  execution,  levied  upon  the  lands 
aboue  described.  The  variance  in  this  respect  is  clearly  imma- 
terial. The  averment  the  lots  were  levied  on,  fully  warranted 
proof  that  the  interests  of  the  defendants  in. the  execution 
were  levied  upon.  The  allegation  was  simply  a  little  broader 
than  the  proof,  but  there  was  not  such  a  repugnancy  between 
the  two  as  to  require  a  rejection  of  the  proof.  The  certifi- 
cate of  purchase  shows  that  Holman  bid  for  the  lots,  and  not 
for  the  two-eighths  interest  in  them,  which  alone  was  levied 
on,  while,  on  the  other  hand,  it  shows  the  sheriff  offered 
for  sale  the  undivided  two-eighths  of  said  lots,  and  not  the 
lots  themselves.  Similar  discrepancies  occur  in  the  sheriff's 
deed.  It  recites,  the  sheriff,  by  virtue  of  the  execution,  levied 
on  the  lands  thereinafter  described,  and  the  same  were  struck 
off  to  Holman,  and  then  proceeds  to  convey  to  him  lots  8 
and  9,  and  the  undivided  two-eighths  of  lots  5  and  6.  These 
discrepancies,  both  in  the  certificate  of  purchase  and  sheriff's 
deed,  are  relied  on  by  appellees  as  fatal  to  appellant's  right 
to  the  relief  sought  by  his  bill.  For  reasons  already  stated, 
we  do  not  think  they  should  have  that  effect. 

The  remaining  objection  which  we  shall  notice,  is  the  fact 
the  sheriff's  deed  fails  to  recite  the  amount  of  the  judgment 
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upon  which  the  execution  issued.  This  objection,  we  con- 
fess, on  first  impression  struck  us  with  considerable  force, 
principally  on  the  ground  the  form  prescribed  by  the  statute 
requires  the  amount  of  the  judgment  to  be  so  inserted  in  the 
sheriff's  deed ;  but  upon  more  mature  consideration  we  are 
very  clear  there  is  nothing  in  the  objection.  The  statute  in 
this  respect,  according  to  the  general  current  of  authorities, 
is  directory  merely.  The  amount  of  the  judgment,  which  is 
usually  recited  in  a  sheriff's  deed,  is  but  one  of  the  numerous 
means  by  which  its  execution  is  traceable  to  the  proper 
source.  It  is  sufficient  in  all  cases  if  enough  appears  to 
clearly  and  unmistakably  show  that  the  deed  is  made  by  the 
officer  in  his  official  capacity,  and  in  consummation  of  the 
legal  proceedings  upon  which  it  is  founded,  with  such  refer- 
ence to  the  proceedings  themselves  as  they  may  be  readily 
found  and  identified.  (Borer  on  Judicial  Sales,  sees.  1011 — 
1014.)  In  the  present  case,  notwithstanding  the  omission  of 
the  amount  of  the  judgment  in  the  recitals  of  the  deed,  suffi- 
cient remains  to  clearly  point  out  the  judgment  and  execu- 
tion upon  which  the  deed  is  based.  It  sets  forth,  by  way  of 
recital,  that  "Holman,  at  the  August  term,  1866,  of  the  cir- 
cuit court  of  Macon  county,  recovered  a  judgment  against 
William  H.  and  John  N.  Gill  for  the  sum  of  one  hundred 
and  twenty-one and  costs  of  suit,  upon  which  judg- 
ment an  execution  was  issued,  dated  on  the  21st  day  of  Sep- 
tember, 1866,  directed  to  the  sheriff  of  Macon  county  to 
execute,"  etc.  With  this  reference,  in  the  absence  of  any 
evidence  tending  to  show  that  Holman  had  any  other  judg- 
ment in  that  court  against  the  same  parties,  and  in  the 
absence  of  any  claim  to  that  effect,  there  clearly  can  be  no 
doubt  as  to  what  judgment  was  intended,  and  no  want  of 
means  by  which  to  identify  it.  When  this  is  accomplished, 
all  the  requirements  of  the  law  are  met.  It  is  manifest  the 
want  of  the  word  "dollars,"  in  the  recital  contained  in  the 
sheriff's  deed,  is  a  mere  clerical  omission,  that  any  one  with 
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ordinary  sense  and  business  experience  would  readily  supply 
from  the  context  with  almost  absolute  certainty,  hence  it  is 
highly  improbable  that  any  one  could  be  misled  by  it.  But 
if  this  were  not  so,  when  the  recital  is  taken  as  a  whole  it 
points  so  unerringly  to  the  judgment  itself,  the  omission  is 
fully  supplied  by  the  reference.  Id  certain  est  quod  certum 
reddi  potest. 

In  this  case  it  is  clear  and  unquestioned  that  Holman 
obtained  a  valid  judgment  against  William  and  John  Gill  for 
$121.35,  together  with  costs  of  suit,  and  that  this  judgment 
was  an  existing  lien  on  their  interests  in  the  lots  in  contro- 
versy ;  that  a  valid  execution  was  duly  issued  on  the  judg- 
ment and  placed  in  the  hands  of  the  sheriff,  who  levied  the 
same  upon  the  undivided  two-eighths  of  said  lots.  So  far 
there  is  no  question  as  to  the  validity  or  regularity  of  the  pro- 
ceedings. As  to  the  remaining  portion  of  the  proceedings, 
culminating  in  a  sale  and  sheriff's  deed  to  Holman,  they  are 
entirely  -regular,  except  in  the  respects  already  mentioned. 
As  to  lots  5  and  6,  there  is  scarcely  the  slightest  pretext  for 
questioning  the  appellant's  title  to  a  two-eighths  interest  in 
them.  As  to  them,  a  two-eighths  interest  was  levied  upon, 
offered  for  sale,  and  conveyed  by  the  sheriff's  deed,  so  that 
the  title  to  these  lots,  to  the  extent  stated,  must  in  any  event 
be  regarded  as  good. 

Most  of  the  objections  urged  against  the  proceedings  seem 
to  us  of  a  highly  technical  character,  which  surely  does  not 
commend  them  to  a  court  of  equity,  and  the  question  now  is, 
shall  the  slight  discrepancies  and  variances  in  question  be 
held  by  a  court  of  equity,  which  looks  mainly  to  the  real  jus- 
tice and  merits  of  a  cause,  to  defeat  appellant's  title  alto- 
gether? We  can  not  give  our  sanction  to  such  a  conclusion. 
On  the  contrary,  we  hold  the  two-eighths  interest  in  these 
lots  having  been  levied  upon  and  sold  under  a  valid  execu- 
tion, followed  by  a  sheriff's  deed  for  the  lots,  passed  to  Hol- 
man John  and  William  Gill's  two-eighths  interest  in  them ; 
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and  it  follows,  Holman  had  the  right  to  have  the  premises 
partitioned  in  the  manner  proposed,  and  we  have  no  doubt  of 
the  sufficiency  of  the  averments  in  the  bill  to  warrant  the 
relief  prayed. 

The  judgment  of  the  circuit  court  of  Macon  county  is 
therefore  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  the  views  here  expressed. 

Judgment  reversed. 


Martin  B.  Thompson 

v. 

Calvin  H.  Frew. 

Filed  at  Springfield  October  1,  1883. 

1.  Partition  —  where  a  part  of  the  premises  are  under  mortgage — 
what  title  passes  in  case  of  a  sale.  Where  land  is  sold  under  a  decree  in  a 
proceeding  for  partition,  the  court  having  jurisdiction  of  the  subject  matter 
and  of  the  parties  in  interest,  the  purchaser  will  acquire  the  entire  title,— 
the  interest  and  estate  of  all  the  parties, — and  this  though  some  of  the  shares 
were  mortgaged;  and  the  failure  of  such  purchaser  to  make  defence  to  a  bill 
to  foreclose  the  mortgage,  which  he  might  have  made,  will  not  preclude  him 
from  acquiring  title  under  a  subsequent  decree  of  sale,  in  a  partition  pro- 
ceeding. 

2.  Same — effect  of  subsequent  foreclosure  on  rights  of  purchaser  in 
partition.  On  bill  to  foreclose  a  mortgage  on  a  part  interest  in  land,  the 
court  has  no  power,  in  its  decree,  to  nullify,  reverse  or  modify  a  decree  of 
sale  in  a  proceeding  for  partition  of  the  same  land,  where  no  such  purpose 
is  indicated  in  the  bill,  and  the  parties  in  the  partition  case  are  not  brought 
before  the  court  for  that  purpose. 

3.  Same— power  and  duty  of  court  as  to  mortgage  on  part  interest. 
In  decreeing  a  partition  of  land,  the  court  has  the  power,  and  it  is  its  duty, 
to  provide  for  the  satisfaction  of  any  valid  mortgage  upon  the  interest  of  any 
one  of  the  tenants  in  common,  in  case  a  sale  of  the  premises  is  ordered. 

4.  Same — power  to  determine  as  to  distribution  of  proceeds  of  sale. 
Where  a  sale  is  decreed  on  partition,  it  is  competent  for  the  court  to  investi- 
gate all  questions  of  conflicting  or  controverted  titles  to  the  premises,  and 
determine  who  is  entitled  to  receive  the  whole  or  any  part  of  the  proceeds  of 
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the  sale;  and  when  the  court,  on  the  petition  of  a  purchaser  who  is  not  a 
party  to  the  suit,  determines  that  he  is  entitled  to  a  certain  share  thereof, 
and  orders  that  he  may  retain  the  same  as  his  own,  such  finding  and  order 
are  conclusive  in  a  collateral  proceeding. 

5.  Same — mode  of  procedure  in  case  of  foreclosure.  A  mortgagee  of 
an  undivided  interest  in  land  may  have  a  decree  of  foreclosure  for  breach  of 
condition,  during  the  pendency  of  a  suit  for  the  partition  of  the  premises,  but 
the  decree  can  only  be  enforced  in  conformity  with  the  adjudication  in  the 
partition  proceeding, — that  is,  in  case  of  division,  to  sell  the  part  assigned 
to  the  mortgagor,  and  in  case  of  sale,  to  appropriate  the  proceeds  which 
would  otherwise  go  to  the  mortgagee  pro  tanto,  in  satisfaction  of  the  amount 
due  upon  the  mortgage. 

6.  Where  a  valid  decree  of  partition  of  land  is  made  and  a  sale  of  the 
premises  ordered,  and  a  disposition  made  of  the  proceeds  of  the  sale,  so 
much  of  a  decree  of  foreclosure  of  a  mortgage  upon  an  interest  in  the  land 
as  directs  a  sale. of  the  property  is  invalid,  for  want  of  jurisdiction  in  the 
court,  of  that  question,  it  having  been  previously  withdrawn  and  exercised 
in  the  decree  of  sale  in  the  partition  suit. 

7.  Same — when  purchaser  protected  against  errors,  etc.  A  purchaser 
of  land  under  a  decree  of  partition,  who  is  not  a  party  to  the  suit,  is  not 
affected  by  any  mere  irregularity  in  the  proceeding  not  going  to  the  juris- 
diction of  the  court.  If  the  court  had  jurisdiction  of  the  subject  matter  and 
of  the  parties  in  interest,  such  a  purchaser  under  a  decree  of  sale  will  be 
protected. 

8.  Same — decree  binds  administrator  of  a  party.  Where  a  proceeding 
for  the  partition  of  land  is  had,  making  a  mortgagee  of  an  interest  in  the 
premises  a  party,  his  administrator  claiming  title  by  purchase  under  a  decree 
for  the  foreclosure  of  the  mortgage,  will  be  bound  by  the  decree  and  sale  in 
the  suit  for  partition. 

Writ  of  Error  to  the  Circuit  Court  of  Forcl  county ;  the 
Hon.  Owen  T.  Beeves,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  in  the  Ford  circuit 
court,  by  Martin  B.  Thompson,  administrator  of  the  estate  of 
Jonas  F.  Eandolph,  deceased,  against  Calvin  H.  Frew,  for 
partition.  The  court  decreed,  on  final  hearing,  in  favor  of 
the  defendant,  and  the  complainant  has  thereupon  sued  out 
this  writ  of  error. 

The  material  facts  are,  in  brief,  as  follows:  The  Illinois 
Central  Eailroad  Company,  being  the  owner  of  all  that  part 
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of  the  south-east  quarter  of  the  north-east  quarter  of  section 
18,  township  23  north,  range  10  east,  of  the  third  principal 
meridian,  lying  west  of  the  track  of  the  Illinois  Central  rail- 
road, in  Ford  county,  on  the  28th  of  May,  1866,  conveyed  the 
same  to  Loretta  Goodrich,  and  she,  on  the  3d  of  June,  1868, 
conveyed  the  same  to  Loretta  Goodrich,  Caroline  H.  Good- 
rich, Theodore  E.  Goodrich,  N.  Kniffin  Goodrich,  Isabel  Davis 
Goodrich,  Florence  Goodrich,  and  William  Goodrich.  On  the 
5th  of  June,  1868,  Loretta  Goodrich,  Theodore  E.  Goodrich 
and  William  Goodrich  conveyed,  by  quitclaim  deed,  all  their 
right,  title  and  interest  in  the  tract  to  Laura  Ann  Goodrich. 
She  mortgaged  the  same  interest  on  the  28th  of  October, 
1868,  to  Jonas  F.  Kandolph,  to  secure  the  payment  of  a  cer- 
tain promissory  note,  but  the  mortgage  was  not  filed  for 
record  until  January  11,  1869.  Meanwhile,  on  the  14th  of 
December,  186S,  said  Laura  Ann  Goodrich  (her  husband, 
William  A.  Goodrich,  joining  her  in  the  execution  of  the 
deed,)  conveyed  by  deed,  with  special  covenants  of  warranty, 
the  same  interest  to  William  Goodrich,  and  he,  on  the  same 
clay,  executed  a  mortgage  on  the  same  interest  back  to  Laura 
Ann  Goodrich,  to  secure  the  payment  of  certain  promissory 
notes.  May  13,  1872,  Laura  Ann  Goodrich  filed  her  bill  in 
chancery  in  the  office  of  the  clerk  of  the  circuit  court  of  Ford 
county,  against  William  Goodrich,  to  foreclose  the  last  men- 
tioned mortgage.  Summons  was  duly  issued  and  served,  and 
on  the  4th  of  September,  1873,  that  court  rendered  a  decree  of 
foreclosure,  directing  a  sale  of  the  mortgaged  property  by  the 
master  in  chancery.  The  property  was  sold  by  the  master  in 
chancery  pursuant  to  the  decree,  on  the  15th  of  November, 
1873,  to  said  Laura  Ann  Goodrich,  and  on  the  26th  of  Janu- 
ary, 1874,  she  sold  and  assigned  the  certificate  of  purchase  to 
Calvin  H.  Frew,  to  whom  the  master  in  chancery  executed  a 
deed  on  the  22d  of  April,  1875.  Carrie  A.  Goodrich  com- 
menced proceedings  for  partition  of  the  said  tract  against 
William  A.  Goodrich,  Laura  A.  Goodrich  and  Jonas  F.  Kan- 
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dolph,  to  the  April  term,  1874,  of  the  Ford  circuit  court.  De- 
cree was  rendered  at  that  term  that  partition  be  made,  and 
commissioners  were  appointed  for  that  purpose.  The  com- 
missioners reported,  at  the  September  term,  1874,  of  the  court, 
that  the  land  was  unsusceptible  of  division.  This  report  was 
approved  by  the  court  at  the  same  term,  and  a  decree  was  also 
then  entered  that  the  land  be  sold  by  the  master  in  chancery. 
The  master  in  chancery  proceeded  to  advertise  and  sell  the 
property  pursuant  to  this  decree,  and  on  the  17th  of  March, 
1876,  he  sold  the  same  to  Calvin  H.  Frew,  and  thereafter, 
on  the  same  day,  he  executed  to  him  a  deed  therefor.  Mean- 
while, before  this  last  mentioned  date,  namely,  on  the  1st 
of  August,  1874,  Jonas  F.  Eandolph  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Ford  county  his  bill  to 
foreclose  the  mortgage  so  executed  to  him  as  aforesaid  by 
Laura  Ann  Goodrich,  making  Laura  Ann  Goodrich,  Calvin 
JL  Frew  and  Eobert  Frew,  defendants  thereto.  It  will  be 
assumed  that  the  defendants  were  properly  brought  into 
court.  On  the  3d  of  January,  1875,  Jonas  F.  Eandolph 
died  intestate,  and  soon  thereafter  Martin  B.  Thompson  was 
duly  appointed  by  the  proper  tribunal  administrator  of  his 
estate.  By  an  order  of  court  made  on  the  23d  of  March, 
1875,  Thompson  was  substituted  as  complainant  in  lieu  of 
Eandolph,  and  on  the  17th  of  April,  1875,  a  decree  pro  con- 
fesso  was  rendered  by  the  court,  decreeing  a  foreclosure  and 
sale  of  the  mortgaged  premises,  as  prayed.  On  the  26th  of 
June,  1875,  the  master  in  chancery  sold  the  mortgaged  prem- 
ises, pursuant  to  the  decree,  to  Martin  B.  Thompson,  and  on 
the  24th  of  January,  1877,  he  executed  a  deed  to  him. 

On  the  25th  of  March,  1876,  Calvin  H.  Frew  presented  his 
petition  to  the  court,  (notice  of  which  he  testifies  Thompson 
had,)  averring  that  he  was  owner  of  three-sevenths  of  the 
premises  purchased  by  him  at  the  master's  sale,  in  the  suit 
for  partition  of  Carrie  A.  Goodrich  against  Laura  Ann  Good- 
rich, William  A.  Goodrich  and  Jonas  F.  Eandolph;  that  he 
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was  not  a  party  to  that  suit,  and  praying  that  he  be  allowed 
to  retain  three-sevenths  of  the  purchase  money.  The  court 
referred  it  to  the  master  in  chancery  to  take  and  report  the 
evidence  on  this  petition,  and  on  the  coming  in  of  the  mas- 
ter's report,  on  the  11th  of  April,  1876,  the  court  decreed 
in  conformity  with  the  prayer. 

On  the  14th  of  December,  1876,  Martin  B.  Thompson 
filed  his  petition  in  the  same  case.  The  petition  recites  the 
obtaining  of  a  decree  by  Laura  A.  Goodrich  against  William 
Goodrich ;  the  sale  thereunder  to  Laura  A.  Goodrich ;  the 
assignment  by  her  of  the  certificate  of  sale  to  Frew,  and  the 
master's  deed  thereunder  to  Frew ;  recites,  also,  the  partition 
proceedings  on  the  petition  for  partition  by  Carrie  A.  Good- 
rich against  William  Goodrich,  Laura  Ann  Goodrich  and 
Jonas  F.  Kandolph,  and  the  sale  thereunder,  and  the  petition 
of  Frew  for  three-sevenths  the  purchase  money  thereunder, 
and  the  decree  granting  his  petition ;  recites,  also,  the  fore- 
closure of  the  mortgage  from  Laura  A.  Goodrich  to  Kandolph, 
and  the  sale  and  deed  thereunder  to  him,  (Thompson)  as 
administrator.  Petitioner  prays  for  a  decree  against  Frew, 
requiring  him  to  pay  into  court  the  full  amount  of  money 
received  by  him  under  the  decree  granted  in  his  favor  allow- 
ing him  three-sevenths  of  the  purchase  money  in  said  par- 
tition case,  and  that  said  three- sevenths  of  said  purchase 
money  be  paid  to  him  (Thompson.) 

The  answer  of  Frew  to  said  petition,  filed  May  11,  1877, 
denies  that  petitioner  obtained  a  valid  decree  of  foreclosure 
of  the  Goodrich-Randolph  mortgage,  but  avers  that  peti- 
tioner fraudulently  obtained  a  pretended  decree,  by  obtaining 
the  appearance  of  Laura  A.  Goodrich  through  misrepresenta- 
tions ;  that  said  appearance  was  kept  off  the  files,  so  that  said 
Frew,  her  solicitor,  did  not  know  she  had  been  brought  into 
court;  avers  that  on  December  14,  1868,  Laura  Ann  Good- 
rich sold  and  conveyed  her  three-sevenths  of  said  premises  to 
William   Goodrich,   who  then  resided  on  the  land,  and  con- 
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tin ued  to  reside,  yet  he  was  not  made  a  party  to  the  suit  fore- 
closing the  Goodrich- Kandolph  mortgage  ;  that  the  defendant 
had  no  notice  that  a  decree  was  to  be  taken ;  that  neither 
the  note  nor  mortgage  was  offered  at  the  hearing  in  said  fore- 
closure suit ;  that  Laura  A.  Goodrich's  husband  did  not  join 
her  in  the  mortgage ;  that  the  decree  was  for  more  than  was 
due ;  that  the  master  in  chancery  who  made  the  sale  was 
Thompson's  attorney,  and  gave  him  advice  in  said  matter; 
that  the  land  was  described  in  three  separate  pieces,  yet  the 
master  sold  the  same  en  masse,  without  offering  separately; 
that  the  Randolph  mortgage  contained  a  provision  that  it 
should  be  released  as  to  this  land  when  Laura  A.  Goodrich 
paid  off  the  Wood  and  Frew  mortgage  on  other  land  covered 
by  the  Randolph  mortgage;  that  on  March  21,  1876,  the 
Wood  and  Frew  mortgage  was  released,  and  demand  made 
on  'Thompson  to  release  the  Randolph  mortgage  as  to  this 
land,  which  he  refused  to  do ;  that  defendant  became  the 
owner  of  three-sevenths  of  said  land  through  the  foreclosure 
of  the  mortgage  from  William  to  Laura  Goodrich ;  that 
defendant  purchased  under  the  partition  proceedings,  with 
the  express  understanding  that  he  should  receive  a  credit  of 
three-sevenths ;  that  when  the  master  reported  said  sale  he 
filed  a  petition  that  he  be  allowed  such  a  credit,  and  the  court 
made  a  decree  granting  his  petition ;  that  Randolph's  attor- 
ney appeared  and  cross-examined  witnesses  at  the  hearing  of 
said  petition ;  that  said  Thompson  had  notice  of  said  peti- 
tion ;  denies  that  Thompson  is  justly  entitled  to  three-sevenths 
of  said  money.  The  answer  was  sworn  to.  Replication  was 
filed  to  this  answer.  No  hearing  has  yet  been  had  on  the 
issue  thus  presented. 

On  the  22d  of  April,  1879,  Thompson  filed  a  bill  of  review 
in  the  Ford  circuit  court,  in  the  partition  suit.  To  this  Frew 
filed  a  plea  denying  the  right  of  Thompson  to  have  the  record 
reviewed,  because  the  mortgage  under  which  he  claimed  was 
void.     There  does  not  appear  to  be  any  final  order  or  decree 
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in  this  case,  in  the  record,  although  it  is  asserted  by  defend- 
ant in  error  that  the  court  rendered  a  decree  dismissing  the 
bill  of  review. 

On  the  2d  of  June,  1876,  Calvin  H.  Frew  filed  a  bill  of 
review  in  the  Ford  circuit  court,  in  the  foreclosure  case, 
wherein  Thompson  was  complainant  and  they  were  defend- 
ants, and  they  subsequently  filed  a  petition  in  the  same  case 
to  set  aside  the  master's  sale  to  Thompson.  Demurrers  were 
sustained  to  both,  and  on  appeal  to  this  court  that  ruling 
was  affirmed.  (See  Goodrich  et  al.  v.  Thompson,  88  111.  206 ; 
Same  v.  Same,  id.  547.)  The  decisions  in  these  cases,  how- 
ever, in  nowise  affected  the  question  of  the  validity  or  inva- 
lidity of  the  decree  of  foreclosure,  or  of  the  sale  thereunder. 
It  was  simply  held,  in  the  one  case,  that7  the  bill  was  not 
properly  framed  as  a  bill  of  review,  and  in  the  other,  that 
the  evidence  not  being  preserved  in  the  record,  it  could  not 
be  known  that  the  court  erred  in  denying  the  prayer  of  the 
petition, —  for  aught  that  appeared  no  evidence  had  been 
offered  in  support  of  it. 

Mr.  M.  H.  Cloud,  for  the  plaintiff  in  error : 

Mr.  Goodrich  and  Mr.  Frew,  by  their  default,  are  estopped 
to  deny  the  validity  of  the  mortgage  or  the  sufficiency  of  the 
decree.  Manchester  v.  McKee,  4  Gilm.  17;  West  v.  Krebaum, 
88  111.  263;  ButterfielcVs  Appeal,  77  Pa.  St.  195;  Massachu- 
setts Mutual  Life  Ins.  Co.  v.  Kellogg,  82  111.  614 ;  Gault  v. 
Hoagland,  25  id.  268. 

The  defendant  had  an  opportunity  to  make  a  defence,  and 
can  not  now  be  heard  to  assert  any  defence  he  could  have 
made  in  the  foreclosure  proceedings.  Higgins  v.  Bullock,  73 
111.  205  ;  Freeman  on  Judgments,  sec.  256  ;  Werner  v.  Heintz, 
17  111.  26 ;  Blackburn  v.  Bell,  91  id.  434 ;  6  Wait's  Actions 
and  Defences,  pp.  784,  786,  sees.  26-29. 

To  permit  Frew  to  question  this  decree  in  this  manner, 
would  be  to  override  the  long  established  doctrine  of  the 
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courts  that  the  records  import  absolute  verity.  Bartlett  v. 
Wolf,  70  111.  76 ;  Semi  v.  Galbraith,  73  id.  269. 

Frew  purchased  pendente  lite,  and  thereby  became  a  party, 
and  is  chargeable  with  notice  of  any  defect  in  the  proceeding. 
Loomis  v.  Riley,  24  111.  307. 

The  court  was  required  to  find  and  declare  the  rights  and 
interests  of  each  of  the  parties  before  the  appointment  of 
commissioners.  Eev.  Stat.  1874,  p.  750,  sees.  15,  16,  19; 
Greenup  v.  Sewell,  18  111.  54;  Tibbs  v.  Allen,  27  id.  128. 

A  valid  decree  of  partition  is  an  essential  preliminary  to 
an  order  of  sale.     Denning  v.  Clark,  59  111.  218. 

To  sustain  his  deed,  Frew  must  show  a  valid  decree.  John- 
son v.  Baber,  35  111.  98  ;   Chase  v.  Dana,  44  id.  262. 

There  ios  nothing  in  the  record  in  the  partition  suit  to  show1 
that  the  court  passed  upon  the  Eandolph  mortgage  in  any 
manner.  It  was  error  to  declare  title  in  Frew,  and  quiet 
the  titie'in  him.     Iberg  v  Webb,  96  111.  415. 

Plaintiff  in  error,  as  administrator  of  Eandolph's  estate, 
purchased  the  premises  to  secure  a  debt  due  the  estate,  and 
the  premises  became  assets  in  his  hands.  Kev.  Stat.  1874, 
p.  626,  sec.  38. 

Mr.  Calvin  H.  Frew,  pro  se: 

If  the  decree  of  foreclosure  was  void,  it  may  be  impeached 
in  this  proceeding.  Campbell  et  al.  v.  McCahan  et  al.  11  111. 
45  ;   Goudy  v.  Hall,  30  id.  109  ;  Whitney  v.  Porter,  23  id.  445. 

The  mortgage  of  Laura  A.  Goodrich,  dated  October  29, 
1866,  was  void,  for  the  reason  her  husband  failed  to  join  in 
its  execution.  Merritt  v.  Yates,  71  111.  636 ;  1  Jones  on 
Mortgages,  sec.  102 ;  Black  v.  Dressell,  20  Kan.  153 ;  Ed- 
wards v.  Tallafero,  34  Mich.  13;  Elder  v.  Jones,  85  111.  384; 
Herdman  v.  Pace,  id.  345  ;  Leivis  v.  Graves,  84  id.  205 ;  Mor- 
rison v.  Brown,  83  id.  562. 

If  void,  the  court  had  no  jurisdiction  to  foreclose  the  same, 
and  the  decree  is  a  nullity.    Freeman  on  Judg.  sees.  117-120. 
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As  the  partition  decree  sold  the  premises  discharged  of  the 
mortgage  lien,  the  defendant  in  error  took  a  perfect  title  as 
against  such  mortgage.  Kilgour  v.  Crawford,  51  111.  252 ; 
Denning  v.  Clark,  59  id.  218. 

On  April  11,  1876,  the  court  decreed  that  this  defendant 
was  the  owner  in  fee  simple  of  said  three-sevenths,  prior  to 
the  master's  sale,  and  was  entitled  to  three-sevenths  of  the 
purchase  money,  of  which  the  complainant  had  notice,  and 
consented  both  to  the  filing  of  the  petition  and  granting  of 
the  decree,  and  can  not  now  be  heard  in  a  court  of  equity  to 
claim  title  to  the  same  premises,  but  is  estopped ;  otherwise 
a  great  injury  would  result  to  the  defendant.  Flower  et  al. 
v.  Elicood  et  al.  66  111.  440 ;  Dorlarque  et  al.  v.  Cress  et  al.  71 
id.  380;  The  People  v.  Brown  et  al.  61  id.  435;  Davidson  v. 
Young  et  al.  38  id.  146. 

A  purchaser  not  a  party  to  the  suit  is  not  affected  by  errors 
and  irregularities  in  the  proceeding,  without  actual  notice. 
Swiggart  et  al.  v.  Harber,  4  Scam.  464;  Riggv.  Cook,  4  Gilm. 
336;  McCormicky.  Wheeler,  36  111.  119;  Durham  et  al.  v. 
Heaton,  28  id.  264;  Rorer  on  Judicial  Sales,  sec.  589;  Spring 
v.  Kane,  86  111.  580;  Harris  v.  Lester,  80  id.  307;  Townsend 
v.  Cox,  45  id.  401 ;  Iverson  v.  Loberg,  26  id.  179 ;  Bliss 
et  al.  v.  Heasty  et  al.  61  id.  338 ;  Mulford  v.  Stalzenback,  46 
id.  303. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  decree  of  foreclosure  in  favor  of  plaintiff  in  error  did 
not  affect  the  interest  which  the  defendant  in  error  derived 
by  the  master's  deed  under  the  partition  sale,  for  the  plain 
reason  that  the  decree  of  foreclosure  was  rendered  on  the 
17th  of  April,  1875,  and  the  master's  sale  under  the  decree 
for  partition  did  not  occur  until  the  17th  of  March  following 
(1876.)  The  failure  to  make  defence  as  to  the  interest 
affected  by  the  foreclosure, — i.  e.,  that  which  defendant  in 
error  obtained  by  the  master's  deed  under  the  decree  fore- 
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closing  the  mortgage  of  William  Goodrich  to  Laura  Ann 
Goodrich, — can,  upon  no  principle  that  we  are  aware  of,  be 
held  to  preclude  the  defendant  in  error  from  obtaining  title 
to  the  whole  of  the  property  at  the  master's  sale  under  the 
decree  for  partition.  The  interests  are  totally  distinct  and 
independent  of  each  other.  Kandolph  was  a  party  to  the 
decree  for  partition,  as  the  record  shows,  and  he  is,  therefore, 
bound  by  it.  Defendant  in  error  was  not  a  party  to  that 
decree,  and  he  is,  therefore,  affected  by  no  mere  irregularity 
not  going  to  the  question  of  jurisdiction.  There  was  juris- 
diction of  the  persons  and  of  the  subject  matter  of  the  suit, 
and  there  was  a  decree  of  sale,  and  this  was  sufficient  to  pro- 
tect defendant  in  error,  whether  the  prior  decree  for  partition 
was  rendered  or  not.  Hunter  v,  Stoneburner,  92  111.  75 ;  All- 
man  et  al.  v.  Taylor  et  al.  101  id.  185;  Mulfordv.  Stalzen- 
back,  46  id.  303. 

The  questions  decided  in  Greenup  v.  Sewell,  18  111.  54, 
Tibbs  v.  Allen,  27  id.  128,  Sullivan  v.  Sullivan,  42  id.  315, 
and  McLain  v.  VanW/mkle,  46  id.  406,  cited  by  counsel  for 
plaintiff  in  error,  arose  upon  error  or  appeal,  in  a  direct  pro- 
ceeding to  reverse  the  decrees  or  judgments,  and  not,  as  here, 
collaterally.  Plaintiff  in  error,  here,  stands  in  the  shoes 
of  Kandolph,  whose  estate  he  represents,  and  is  therefore 
affected,  as  a  party,  by  the  decree  in  the  partition  case.  It 
can  need  no  authority  to  prove  that  the  court  could  not,  in 
the  decree  of  foreclosure,  nullify,  reverse  or  modify  the  decree 
in  the  partition  case,  no  such  purpose  being  indicated  by  the 
bill,  and  the  parties  in  the  partition  case  not  being  brought 
before  the  court  for  that  purpose. 

The  mortgage  was  but  a  lien  on  the  interest  covered  by  it, 
and  it  was  competent  for  the  court  in  decreeing  partition, 
and,  indeed,  it  was  the  duty  of  the  court,  if  the  lien  was 
valid  and  subsisting,  to  provide  for  its  satisfaction  in  the 
event  of  the  sale  of  the  interest.  The  statute  expressly  pro- 
vides that  "a  person  having  a  mortgage,  attachment  or  other 
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lien  on  the  share  of  a  part  owner,  shall  be  concluded  by  the 
judgment  in  partition,  so  far  as  it  respects  the  partition  and 
the  assignment  of  the  shares,  but  his  lien  shall  remain  in 
full  force  upon  the  part  assigned  to  or  left  for  such  part 
owner."  (Kev.  Stat.  1874,  chap.  106,  sec.  24,  p.  751.)  And 
when  the  premises  can  not  be  divided,  but  are  sold  under 
decree  of  the  court,  it  is  made  the  duty  of  the  court  to  divide 
the  proceeds  of  the  sale  according  to  the  interests  of  the  par- 
ties. (Rev.  Stat.  1874,  chap.  106,  sec.  31,  p.  752.)  And, 
besides  this,  by  section  39,  power  is  also  given  the  court  "to 
investigate  and  determine,  in  suits  for  the  partition  of  real 
estate,  all  questions  of  conflicting  or  controverted  titles,"  etc. 
Where,  therefore,  a  sale  was  decreed,  it  was  competent  for 
the  court  to  investigate  the  claim  made  by  the  plaintiff  in 
error,  and  that  made  by  the  defendant  in  error,  to  three- 
sevenths  of  the  proceeds ;  and  this  the  court  proceeded  to  do. 
Whether  in  that  determination  there  was  error,  or  whether 
the  question  is  still  pending,  we  can  not  now  inquire,  a  direct 
proceeding  by  error  or  bill  for  review,  being  the  only  mode 
by  which  such  inquiry  can  be  made. 

When  the  court  acquired  jurisdiction  in  the  partition  case, 
and  proceeded  to  act,  the  mortgagor  was  still  entitled,  in 
default  of  performance  of  the  condition  of  the  mortgage,  to 
have  a  decree  of  foreclosure,  but  its  decree  could,  of  neces- 
sity, only  be  enforced  in  conformity  with  the  prior  adjudica- 
tion in  the  partition  proceedings, — i.  e.,  in  case  of  division, 
to  sell  the  part  assigned  to  the  mortgagor,  and  in  case  of 
sale,  to  appropriate  the  proceeds,  which  would  otherwise  go 
to  the  mortgagor,  pro  tanto,  in  satisfaction  of  the  amount  due 
upon  the  mortgage.  By  no  possibility  could  the  decree  of 
foreclosure,  pure  and  simple,  change  or  materially  affect  the 
rights  of  the  parties,  or  the  question  of  the  necessity  of  a 
sale,  as  previously  fixed  by  the  decree  of  partition,  or  the 
rights  of  purchasers  under  such  sale.  So  much  of  the  decree 
of  foreclosure  in  the  present  case  as  directs  a  sale  of  the 
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property  described,  is,  therefore,  invalid,  because  that  court 
had  then  no  jurisdiction  of  that  question,  it  having  been  pre- 
viously withdrawn  and  exercised  in  the  decree  of  sale  in  the 
partition  suit.  To  that  extent  there  was  wanting  jurisdiction 
of  the  subject  matter. 

We  see  no  cause  to  disturb  the  decree  below.     It  is  there- 
fore affirmed. 

Decree  affirmed. 


South  Park  Commissioners 

v. 

Trustees  of  Schools. 

Filed  at  Ottawa  September  29,  1883. 

Practice — who  has  the  opening  and  conclusion,  in  proceeding  to  con- 
demn land.  In  a  proceeding  to  condemn  land  for  public  use,  and  for  the 
ascertainment  of  the  compensation  to  be  made  and  the  damages  to  be  assessed, 
the  petitioner  holds  the  affirmative  of  the  issue  to  be  tried,  and  consequently 
is  entitled  to  the  opening  and  conclusion,  both  in  the  matter  of  introduction 
of  evidence,  and  upon  the  argument  to  the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  T.  A.  Moran,  Judge,  presiding. 

Mr.  Melville  W.  Fuller,  and  Mr.  J.  B.  Barton,  for  the 
plaintiffs  in  error,  upon  the  question  of  the  right  of  the  peti- 
tioner in  the  court  below  to  the  opening  and  conclusion,  cited 
Penhuyn  Slate  Co.  v.  Meyer,  8  Daly,  62 ;  Neff  v.  Cincinnati, 
32  Ohio  St.  215;  Fitzpatrick  v.  City  of  Joliet,  87  111.  62; 
Wharton  on  Evidence,  sec.  357 ;  Taylor  on  Evidence,  sec. 
338.  The  proper  test  is,  says  Mr.  Baron  Alderson,  in  Amos 
v.  Hughes,  1  M.  &  Bob.  494,  which  party  would  be  successful 
if  no  evidence  at  all  were  given. 
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Messrs.  Leaming  &  Thompson,  for  the  defendants  in  error, 
contended  the  court  below  ruled  properly  in  giving  the  open- 
ing and  conclusion  to  the  respondent, — the  land  owner, — 
citing,  as  bearing  upon  that  question,  Mills  on  Eminent 
Domain,  sec.  92;  Bart  v.  Wiggles  worth,  117  Mass.  302;  Parks 
v.  Boston,  15  Pick.  198  ;  Connecticut  Bluer  B.  B.  Co.  v.  Clapp, 
1  Cush.  559;  Winnisiminet  Co.  v.  Grueby,  111  Mass.  543; 
Burt  v.  Merchants'  Ins.  Co.  115  id.  1 ;  1  Greenleaf  on  Evi- 
dence, sees.  76,  77 ;  Mercer  v.  Whall,  5  Ad.  &  Ellis,  447 ; 
Minnesota  Valley  B.  B.  Co.  v.  Dor  an,  17  Minn.  188;  Sanga- 
mon County  v.  Brown,  13  111.  207;  Mt.  Sterling  v.  Givens,  17 
id.  256 ;   Dunham  v.  Hyde  Park,   85  id.  578. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  the  circuit  court  of  Cook  county, 
filed  by  the  South  Park  Commissioners  in  March,  1881,  to 
condemn  a  certain  lot  in  the  town  of  Hyde  Park,  owned  by 
the  trustees  of  schools  of  township  38.  Under  the  act  cre- 
ating the  South  Park  Commissioners  the  corporation  was 
authorized  to  take  lands  within  certain  limits  for  park  pur- 
poses, and  to  acquire  title,  by  gift,  condemnation  or  other- 
wise. It  was  agreed  on  the  trial  that  the  lot  in  question  had 
a  frontage  of  186  feet  on  South  Park  avenue,  north  line  216 
feet,  south  line  186 J  feet,  contents  of  the  lot  y8^  of  an  acre. 
It  was  also  agreed  that  the  value  of  the  improvements  on 
the  lot  should  be  put  at  $3400,  so  that  the  jury  only  had 
to  determine  the  amount  of  compensation  to  be  paid  for  the 
land  to  be  taken,  consisting  of  y8^  of  an  acre.  The  jury, 
after  being  sworn,  went  upon  the  premises  and  examined  the 
same,  and  after  hearing  the  witnesses  called  by  the  respective 
parties,  they  returned  a  verdict,  in  which  the  compensation 
was  fixed  at-  $29,440.  The  court  overruled  a  motion  for  a 
new  trial,  and  entered  judgment  upon  the  verdict.  To  reverse 
that  judgment  the  South  Park  Commissioners  sued  out  this 
writ  of  error. 


1883.]  South  Pakk  Comrs.  v.   Trustees  of  Schools.    491 

Opinion  of  the  Court. 

It  is  first  contended  that  the  verdict  is  excessive,  and  for 
that  reason  the  judgment  should  be  reversed.  The  property 
is  located  some  seven  miles  from  the  court  house  in  Chicago, 
no  sewer  in  front  of  it,  nor  is  it  connected  with  gas  or  water. 
Under  such  circumstances,  in  view  of  the  situation  and  loca- 
tion of  the  property,  the  amount  of  compensation  fixed  by 
the  jury  seems  large ;  but  where  the  jury  have  in  person 
viewed  the  premises,  and  determined  the  amount  of  compen- 
sation from  such  an  examination,  in  connection  with  the  other 
evidence  introduced  on  the  trial,  courts  are  reluctant  to  dis- 
turb the  verdict  on  the  ground,  alone,  that  the  verdict  may, 
in  the  opinion  of  the  court,  be  too  large.  In  this  case,  how- 
ever, it  will  not  be  necessary  to  pass  upon  that  question,  as 
the  record  contains  an  error  for  which  the  judgment  will 
have  to  be  reversed. 

On  the  trial  of  the  cause,  against  the  objection  of  the  peti- 
tioner, the  court  allowed  the  defendant,  the  owner  of  the  land, 
to  open  and  close  the  case  in  the  introduction  of  evidence 
and  on  the  argument  to  the  jury.  The  decision  of  the  cir- 
cuit court  on  this  point  is  relied  upon  as  error.  Whether  the 
petitioner  has  the  right  to  open  and  close  in  a  case  of  this 
character,  is  a  question  upon  which  the  courts  in  the  different 
States  are  not  harmonious.  But  the  question  is  not  a  new 
one  in  this  State ;  it  arose  in  Mclieynolds  v.  Burlington  and 
Ohio  River  Ily.  Co.  106  111.  152,  and  we  there  held  that  the 
petitioner  in  a  proceeding  to  condemn  lands  held  the  affirm- 
ative, and  had  the  right  to  open  and  close  the  case.  This 
decision  was  predicated  on  the  rule  announced  in  Wharton 
on  Evidence,  sec.  357,  where  the  author  says :  "It  may  be 
stated  as  a  test  of  universal  application,  that  whether  the 
proposition  be  affirmative  or  negative,  the  party  against 
whom  judgment  would  be  given  as  to  a  particular  issue, 
supposing  no  proof  to  be  offered  on  either  side,  has  on  him, 
whether  he  be  plaintiff  or  defendant,  the  burden  of  proof, 
which  he  must  satisfactorily  sustain."     After  referring  to 
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what  Wharton  on  Evidence  declares  as  the  correct  rule  on 
the  subject,  it  was  then  said:  "The  present  proceeding  is 
not  one  by  the  land  owner  to  have  an  assessment  made  of  his 
damages,  or  compensation  for  the  taking  of  his  land,  but  it  is 
a  proceeding  instituted  by  the  railroad  company  to  ascertain 
what  is  a  just  compensation  for  the  land  sought  to  be  appro- 
priated. By  our  State  constitution  the  land  can  not  be 
acquired  without  just  compensation  to  the  land  owner,  to  be 
ascertained  by  a  jury.  The  statute  upon  the  subject  contem- 
plates that  the  jury  are  to  ascertain  the  compensation  'after 
hearing  the  proof  offered.'  Should  there  be  no  proof  offered, 
the  petitioner  would  be  defeated.  *  *  *  Under  the  rule, 
then,  that  the  party  entitled  to  begin  is  he  who  would  have  a 
verdict  against  him  if  no  evidence  were  given  on  either  side, 
we  think  the  court  below  properly  ruled  that  the  petitioner 
should  open  and  close."  We  think  the  rule  announced  is 
sound  in  principle,  and  we  perceive  no  reason  why  it  should 
not  be  adhered  to.  The  rule  seems  to  be  general  that  the 
party  who  asserts  the  affirmative  of  an  issue  is  entitled  to 
begin  and  to  reply.     1  Greenleaf  on  Evidence,  sec.  74. 

Under  our  constitution  and  laws  the  land  can  not  be  taken 
until  just  compensation  is  made,  and  where  the  petitioner 
and  land  owner  can  not  agree  in  regard  to  the  amount  of 
compensation,  the  petitioner  is  compelled  to  institute  the 
proceedings  to  determine  what  shall  be  just  compensation. 
To  the  petition  which  may  be  filed  by  the  corporation  to 
condemn  the  land  for  public  use,  no  answer  or  plea  of  any 
character  is  required  to  be  filed,  but  the  amount  to  be  paid 
for  the  property  taken  is  to  be  determined  upon  the  petition 
itself.  The  evidence  of  the  value  of  the  property  introduced 
by  the  petitioner  may  be  considered  as  the  amount  which  it 
regards  as  just  compensation,  and  as  the  amount  which  it  is 
willing  to  pay.  The  defendant  denies  that  this  amount  is 
just  compensation,  and  as  a  defence  to  the  proposition  of 
petitioner  that  the  amount  which  has  been  proved  and  thus 
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offered  is  just  compensation,  lie  introduces  his  proof  to  in- 
crease that  amount.  The  real  issue  in  the  case  then  would 
seem  to  be  whether  the  amount  established  by  the  petitioner 
is  the  correct  amount,  or  should  it  be  increased.  This  is 
the  issue,  and  it  seems  only  reasonable  that  the  land  owner 
should  assume  the  defence.  The  land  owner  does  not  inaugu- 
rate the  proceeding ;  he  files  no  plea  which*  the  law  requires 
him  to  establish  by  affirmative  proof;  indeed,  he  does  not 
ask  for  damages,  as  the  law  guarantees  him  the  right  to  hold 
and  enjoy  his  land  until  the  petitioner  shall  make  him  just 
compensation  therefor.  Under  such  circumstances  we  per- 
ceive no  principle  under  which  it  can  be  properly  held  that  the 
defendant  has  the  right  to  begin  and  close.  If  a  petitioner 
could  take  the  land  upon  the  payment  of  nominal  damages, 
perhaps  a  different  rule  might  prevail ;  but  such  is  not  the 
case, — the  land  can  not  be  taken  and  appropriated  to  public 
use  until  full  compensation  shall  be  made.  This  is  a  guar- 
antee of  the  State  constitution  which  must  in  all  cases  be 
observed.  The  rule  here  announced  is  in  harmony  with  the 
practice  indicated  to  be  correct  in  Village  of  Hyde  Park  v. 
Dunham,  85  111.  569,  and  Fitzpatrick  v.  City  of  Joliet,  87 
id.  62,  although  the  question  here  involved  was  not  directly 
raised  in  those  cases. 

For  the  error  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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The  People  ex  rel.  John  J.  Brinkerhoff 

v. 

Charles  P.  Swigert  et  al. 

Filed  at  Ottawa  September  24,  1883. 

1.  Military  fund — act  of  1883,  for  transfer  to  the  general  revenue 
fund,  construed.  The  term  "any  unexpended  balance, "  in  section  4  of  the 
"Act  to  provide  for  the  payment  of  the  Illinois  National  Guard,"  etc.,  approved 
June  25,  1883,  does  not  include  every  part  of  the  military  fund  before  that 
time  levied  and  collected,  which  has  not  been  actually  paid  out  of  the  treasury 
prior  to  the  first  day  of  July,  1883,  and  require  it  to  be  transferred  to  the 
general  revenue  fund,  without  regard  to  existing  claims  against  it.  That  sec- 
tion is  held  to  mean  that  whatever  may  remain  of  the  military  fund  after  the 
payment  of  all  proper  and  just  claims  against  it  which  accrued  during  the  year 
ending  on  and  including  the  whole  of  the  30th  day  of  June,  1883,  shall  be 
so  transferred;  and  the  fact  that  a  part  of  such  claims  have  not  been  actually 
paid  before  July  1,  1883,  makes  no  difference  in  this  respect.  It  is  sufficient 
if  they  are  adjusted  and  paid  at  any  time  before  the  fund  lapses,  under  the 
18th  section  of  article  4  of  the  constitution. 

2.  There  is  nothing  in  said  section  fixing  the  exact  time  when  the  actual 
transfer  of  this  "unexpended  balance"  on  the  books  of  the  Auditor  and 
Treasurer  must  be  made.  From  the  analogies  of  the  law  on  like  questions, 
it  will  be  presumed  that  the  legislature  intended  to  allow  a  reasonable  time  to 
ascertain  such  "unexpended  balance."  Under  section  18,  of  article  4,  of  the 
constitution,  the  appropriation,  by  the  act  of  1881,  would  extend  until  the 
expiration  of  the  first  fiscal  quarter  after  the  adjournment  of  the  legislature 
of  1883,  or  until  October  1,  1883,  for  the  payment  of  all  just  claims  against 
the  same;  and  any  transfer  of  such  military  fund  before  that  time  is  prema- 
ture,, and  unauthorized. 

3.  Same— of  its  distribution — statute  construed.  The  annual  distribu- 
tion of  the  military  fund  required  to  be  made  by  the  Governor  and  Adjutant- 
General  by  the  act  of  1879,  is  not  for  the  purpose  of  ascertaining  the  total 
amount  which  is  to  be  paid  absolutely  to  each  company  for  that  year,  but  the 
object  of  the  statute  is,  to  have  made  an  equal  and  equitable  distribution  of 
the  fund  for  the  purpose  of  being  drawn  on  to  meet  the  actual  and  legitimate 
expenses  of  each  company  or  other  subdivision  of  the  military  service.  The 
compensation  of  each  company  or  other  service  is  fixed  by  law,  and  can  not 
exceed  what  is  thus  fixed,  although  it  may  not  exceed  the  distribution  made 
by  the  Governor  and  Adjutant- General. 

4.  A  mandamus  will  not  be  granted  requiring  the  Auditor  to  issue,  and 
the  Treasurer  to  pay,  a  warrant  in  favor  of  a  captain  of  a  military  company, 
for  a  sum  based  upon  a  division  of  the  total  appropriation  for  a  given  year, 
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according  to  the  relative  numerical  strength  of  his  company,  without  regard 
to  the  actual  expenses  of  such  company.  The  sum  appropriated  for  the  pay- 
ment of  the  several  companies,  battalions,  etc.,  and  their  expenses,  is  not  to 
be  paid  out  in  the  ratio  the  number  of  men  and  officers  composing  them 
bears  to  the  entire  militia  of  the  State. 

5.  Same — warrants  on,  must  be  on  vouchers.  The  State  Auditor  has  no 
authority  of  law,  under  either  the  act  of  1881  or  1883,  to  issue  a  warrant  on 
the  military  fund,  except  "upon  the  presentation  of  the  proper  vouchers," 
showing  that  it  is  given  on  account  of  legitimate  and  proper  expenses  in- 
curred under  the  provisions  of  the  Military  Code;  and  such  vouchers  must 
be  in  writing,  so  as  to  be  filed  and  preserved  in  his  office.  This  is  made  a 
condition  precedent. 

6.  Same — mere  written  order  is  not  a  voucher.  The  mere  written  order 
of  the  Governor  and  Adjutant- General  to  the  Auditor  to  draw  his  warrant 
upon  the  military  fund,  in  the  absence  of  any  account,  bill  of  particulars,  or 
other  specifications  showing  the  character  of  the  expenditures,  or  on  what 
account  the  warrant  is  to  be  drawn,  is  clearly  insufficient,  as  a  voucher,  to 
justify  and  authorize  the  Auditor  to  issue  his  warrant  in  favor  of  the  captain 
of  a  military  company  of  the  State. 

7.  Vouchee — word  defined.  The  term  "voucher,"  when  used  in  con- 
nection with  the  disbursement  of  moneys,  implies  some  written  or  printed 
instrument  in  the  nature  of  a  receipt,  note,  account,  bill  of  particulars,  or 
something  of  that  character,  which  shows  on  what  account  or  by  what 
authority  a  particular  payment  has  been  made,  and  which  may  be  filed  away 
by  the  party  receiving  it,  for  his  own  convenience  or  protection,  or  that  of 
the  public. 

8.  Pleading — construed  most  strongly  against  the  pleader.  It  is  a 
familiar  rule  of  pleading  that  the  allegations  of  a  party  must  be  taken  most 
strongty  against  him.  So  where  a  direction  to  an  officer  is  required  to  be  in 
writing,  to  do  a  certain  act,  which  he  refuses,  and  the  petition  for  a  man- 
damus to  compel  him  to  act  fails  to  show  that  the  direction  is  in  writing,  it 
will  be  assumed  there  was  only  a  mere  verbal  order  given,  and  the  writ  will 
be  refused. 

9.  Appropriations — when  they  lapse,  and  cease  to  have  validity.  By 
a  settled  construction  of  section  18,  of  article  4,  of  the  constitution  of  1870, 
all  appropriations,  whether  general  or  special,  when  otherwise  unlimited, 
will  continue  in  force  and  be  available  for  the  purposes  intended,  until  the 
expiration  of  the  first  fiscal  quarter  after  the  adjournment  of  the  next  regular 
session  of  the  General  Assembly,  at  which  time  all  appropriations  must  lapse, 
and  cease  to  be  of  any  validity. 

This  was  an  original  application  for  a  peremptory  writ  of 
mandamus,  exhibited  in  this  court.  The  facts  of  the  case  are 
stated  in  the  opinion  of  the  court. 
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Mr.  James  A.  Connolly,  for  the  relator. 

Mr.  James  McCartney,  Attorney  General,  for  the  respond- 
ents. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  mandamus,  brought  in  this  court  by 
John  J.  Brinkerhoff,  as  captain  of  company  "C,"  Fifth  regi- 
ment, of  the  Illinois  National  Guard,  against  the  Auditor  and 
Treasurer,  to  compel  the  former  to  draw,  and  the  latter  to 
pay,  a  warrant  in  favor  of  the  relator,  against  the  military 
fund,  for  the  use  of  said  company,  for  the  sum  of  $579.24, 
being  the  amount  of  what  is  claimed  to  be  the  company's 
distributive  share  of  the  military  appropriation  for  the  year 
ending  June  30,  1883.  Other  special  relief  is  asked,  but  in 
the  view  we  take  of  the  case  it  requires  no  special  notice. 

The  petitioner  alleges,  in  substance,  that  the  relator  is, 
and  has  been  for  more  than  two  years  last  past,  captain  of 
company  "C,"  Fifth  regiment,  of  the  Illinois  National  Guard, 
during  all  of  which  time  said  company  was  duly  enrolled  and 
accepted  as  a  company  in  the  service  of  the  State,  and  sub- 
ject to  the  lawful  commands  of  the  Governor  of  the  State, 
under  the  provisions  of  the  general  Military  act  of  May  28, 
1879 ;  that  the  number  of  officers  and  men  of  said  company 
that  regularly  reported  for  duty  under  the  provisions  of  said 
code  daring  the  year  ending  30th  of  June,  1883,  was  thirty- 
six;  that  by  virtue  of  section  1,  article  10,  of  the  Military 
Code,  there  was  levied,  collected,  and  deposited  in  the  State 
treasury,  a  tax  for  military  purposes  for  the  fiscal  year  ending 
June  30,  1883,  the  sum  of  $73,173.43;  that  after  the  30th 
day  of  June,  1883,  the  Governor  and  Adjutant-General  divi- 
ded and  distributed  three-fourths  of  said  military  fund  to  the 
several  regiments,  battalions  and  batteries  of  the  said  Illinois 
National  Guard,  in  proportion  to  the  number  of  officers  and 
men  regularly  reporting  for  duty  in  each  of  them,  respectively, 
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in  accordance  with  the  provisions  of  section  1,  article  10,  of 
said  Military  Code;  that  said  company  "C's"  distributive 
share  of  said  fund  under  such  division  and  distribution  was 
and  is  the  sum  of  $579.21;  that  upon  such  division  and  dis- 
tribution the  Governor  and  Adjutant-General  notified  the 
relator  that  the  said  sum  of  $579.24  was  due  said  company 
as  its  distributive  share  of  the  three-fourths  of  said  fund, 
and  that  upon  application  to  the  Auditor  he  would  receive  a 
warrant  on  the  Treasurer  for  that  amount,  for  the  use  of  said 
company  ;  that  the  Governor  and  Adjutant- General  also  noti- 
fied the  Auditor  of  the  amount  thus  found  due  said  company 
as  aforesaid,  and  directed  the  Auditor  to  draw  his  warrant 
on  the  Treasurer  in  favor  of  the  relator,  for  the  use  aforesaid, 
for  said  amount ;  that  the  relator  afterwards,  on  the  28th 
day  of  August,  1883,  applied  to  the  Auditor  for  a  warrant  on 
the  Treasurer  for  said  sum  of  $579.24,  to  be  paid  out  of  said 
military  fund  for  the  use  of  said  company,  but  the  Auditor 
refused,  and  still  refuses,  to  issue  the  same ;  that  on  the  2d 
day  of  July,  1883,  and  before  said  distribution  had  been 
made  by  the  Governor  and  Adjutant-General,  as  aforesaid, 
and  before  the  payment  of  but  a  trifling  part  of  the  expenses 
named  in  section  2,  of  article  10,  of  said  Military  Code,  the 
said  Auditor,  claiming  to  act  by  authority  of  section  4  of  an 
act  entitled  "An  act  to  provide  for  the  payment  of  the  Illinois 
National  Guard  for  the  year  ending  July  1,  1884,  and  for  the 
year  ending  July  1,  1885,  and  to  transfer  balance  of  military 
fund  to  the  general  fund,"  approved  June  25,  1883,  drew  his 
warrant  on  the  Treasurer  for  the  whole  of  said  military  fund 
actually  being  in  the  treasury  on  the  said  1st  day  of  July, 
1883,  and  thereupon  delivered  the  same  to  the  Treasurer, 
who,  on  the  receipt  thereof,  immediately  transferred  the  whole 
of  said  military  fund  to  the  general  revenue  fund,  thus  leav- 
ing nothing  in  the  State  treasury,  so  far  as  the  books  of  the 
Auditor  and  Treasurer  show,  for  the  payment  of  the  relator's 
claim,  or  the  claims  of  others,  against  said  military  fund; 
32—107  III. 
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that  the  Auditor  and  Treasurer,  at  the  time  of  the  transfer 
on  the  books  of  their  respective  offices  of  the  military  to  the 
general  fund,  as  above  stated,  had  actual  knowledge  of  divers 
just  and  legal  claims  against  said  military  fund,  for  and  on 
account  of  expenses  incurred  and  services  rendered  under 
the  provisions  of  said  Military  Code  during  the  year  ending 
June  30,  1883. 

The  foregoing  facts  are  substantially  admitted  by  the 
answer  to  the  petition,  but  the  respondents  maintain  that 
the  facts  thus  admitted  are  insufficient  to  entitle  the  peti- 
tioner to  the  relief  prayed,  and  whether  they  are,  or  not,  is 
the  ultimate  question  for  determination.  Before  proceeding 
directly  to  its  discussion,  it  will  be  necessary  to  advert  briefly 
to  the  general  legislation  relating  to  the  subject,  and  call 
special  attention  to  such  provisions  of  the  statute  as  will 
necessarily  affect,  or,  rather,  control,  our  conclusion  in  the 
case. 

In  1877  the  legislature  passed  a  general  law  providing  for 
the  re-organization  of  the  militia  of  the  State,  which  was 
entirely  remodeled  by  the  act  of  1879.  (See  Laws  of  1S77, 
page  131,  and  Laws  of  1879,  page  192.)  By  the  first  sec- 
tion of  article  10  of  the  latter  act,  a  tax  of  one-tenth  of  a 
mill  on  each  dollar  of  taxable  property  in  the  State  is  re- 
quired to  be  levied,  collected  and  set  apart  as  the  military 
fund  of  the  State,  three-fourths  of  which  is  directed  to  "be 
annually  divided,  distributed  and  paid  by  the  Governor  and 
Adjutant-General  of  (to)  the  several  regiments,  battalions, 
companies  and  batteries,  in  proportion  to  the  number  of 
officers  and  men  regularly  reporting  for  duty  in  each  of  them, 
respectively,  for  the  payment  of  armory  rent,  fuel,  lights, 
insurance,  and  like  necessary  expenses,  and  for  the  subsist- 
ence and  pay  of  the  officers  and  men."  By  the  first  section 
of  the  military  appropriation  act  of  1881,  it  is  provided  "that 
there  be  and  is  hereby  appropriated,  to  pay  the  expenses  of 
the  Illinois  National  Guard  for  the  years  ending  July  1,  1882, 
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and  July  1,  18S3,  the  proceeds  of  the  levies  now  authorized 
by  the  Military  Code  to  be  made  annually  for  State  military 
purposes."  By  the  second  section  of  the  act  the  Auditor  is 
authorized  and  directed  to  draw  his  warrant  upon  the  Treas- 
urer for  the  amount  of  this  tax,  "upon  presentation  of  the 
proper  vouchers;"  and  the  Treasurer  is  required  to  "pay  the 
same  out  of  the  proper  funds  in  the  treasury  not  otherwise 
appropriated,  to  the  order  of  the  persons  entitled  thereto." 
(See  Laws  of  1881,  page  50.)  By  the  first  section  of  the 
Military  Appropriation  act  of  1SS3  there  is  appropriated, 
"to  pay  the  expenses  of  the  Illinois  National  Guard  for  the 
years  ending  July  1,  1884,  and  July  1,  1885,  the  sum  of 
$75,000  per  annum."  The  second  section  of  this  act  is  a 
literal  copy  of  the  second  section  of  the  act  of  1881,,  above 
cited,  hence  the  Auditor  is  not  authorized,  under  it,  to  draw 
any  warrants  on  the  Treasurer,  except  "upon  tlie  presentation 
of  the  proper  vouchers."  The  third  section  repeals  section  1, 
article  10,  of  the  act  of  1879,  authorizing  the  levy  and  col- 
lection of  one-tenth  of  a  mill  on  the  dollar  for  military  pur- 
poses. The  fourth  and  last  section  provides  as  follows : 
"That  any  unexpended  balance  that  may  be  in  the  State 
treasury  to  the  credit  of  the  military  fund  on  the  first  day 
of  July,  1883,  shall  be  transferred,  on  the  warrant  of  the 
Auditor  of  Public  Accounts,  to  the  general  revenue  fund, 
and  that  any  military  tax  collected  from  the  levy  of  1882, 
and  paid  into  the  State  treasury  after  July  1,  1883,  shall 
also  be  placed  to  the  credit  of  the  general  revenue  fund."  It 
is  upon  the  construction  of  this  fourth  section  of  the  act  of 
1883  the  present  controversy  mainly  turns. 

The  respondents  maintain  that  the  expression,  "any  unex- 
pended balance, "  includes  every  part  of  the  fund  which  has 
not  been  actually  paid  out  of  the  treasury  prior  to  the  first 
day  of  July,  without  regard  to  existing  claims  against  it, 
however  just  and  well  founded,  and  that  such  unexpended 
balance  should  at  once,  on  the  commencement  of  the  new 
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fiscal  year,  be  transferred  on  the  books  of  the  Auditor  and 
Treasurer  to  the  general  revenue  fund.  We  do  not  concur 
in  this  view.  By  the  term  "unexpended  balance,"  we  under- 
stand the  legislature  to  mean  whatever  may  remain  of  the 
fund  after  the  payment  of  all  proper  and  just  claims  against 
it  which  accrued  during  the  year  ending  on  and  including 
the  whole  of  the  30th  day  of  June,  and  the  fact  that  a  part 
of  these  claims  have  not  been  actually  paid  before  the  first 
day  of  July  will  make  no  difference  in  this  respect.  It  will 
be  sufficient  if  they  are  adjusted  and  paid  at  any  time  before 
the  fund  lapses  under  the  provision  of  the  constitution  here- 
after referred  to ;  but  all  such  claims  against  the  fund  paid 
after  the  first  of  July  must  be  adjusted  and  paid  with  refer- 
ence to  the  state  of  the  accounts  on  and  including  the  last 
day  of  June,  and  this,  we  think,  is  all  that  was  intended  by 
the  fourth  section  of  the  act  of  1883.  We  fail  to  perceive 
anything  in  that  section  which  fixes  the  exact  time  when  the 
actual  transfer  of  this  "unexpended  balance"  on  the  books 
of  the  Auditor  and  Treasurer  must  be  made.  Judging  from 
the  analogies  of  the  law  upon  like  questions,  we  think  we  are 
warranted  in  saying  the  legislature  must  have  intended  a 
reasonable  time  should  be  allowed  for  ascertaining  such  un- 
expended balance ;  and  as  to  what  would  be  a  reasonable 
time,  we  think  section  18,  article  4,  of  the  constitution,  has 
an  important  bearing.  It  declares:  "Each  General  Assem- 
bly shall  provide  for  all  the  appropriations  necessary  for  the 
ordinary  and  contingent  expenses  of  the  government  until 
the  expiration  of  the  first  fiscal  quarter  after  the  adjournment 
of  the  next  regular  session ;  *  *  *  and  all  appropria- 
tions, general  or  special,  requiring  money  to  be  paid  out  of 
the  State  treasury  from  funds  belonging  to  the  State,  shall 
end  with  such  fiscal  quarter."  By  a  well  settled  construc- 
tion of  this  provision  of  the  constitution,  all  appropriations, 
whether  general  or  special,  when  otherwise  unlimited,  will 
continue  in  force  and  be  available  for  the  purposes  for  which 
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they  were  made  until  the  expiration  of  the  first  fiscal  quarter 
after  the  adjournment  of  the  next  regular  session  of  the  legis- 
lature, at  which  time  all  appropriations  must  lapse,  and  cease 
to  be  of  any  validity.  The  People  ex  rel.  Freeman  v.  Lippin- 
cott,  Auditor,  64  111.  256  ;  The  People  ex  rel.  Harts  v.  Lippin- 
cott,  Auditor,  72  id.  578. 

Being  of  opinion,  under  authority  of  the  cases  just  cited, 
the  appropriation  of  1S81  for  the  fiscal  years  of  1882  and 
1883, continues  available  for  the  payment  of  all  just  claims 
against  said  fund  for  said  years,  respectively,  until  the  first 
day  of  next  October,  it  was  not,  and  is  not,  in  the  power  of 
the  respondents  to  defeat  such  claims  by  a  transfer  on  the 
books  of  their  respective  offices  of  the  fund  in  question  to  the 
general  revenue  fund,  as  was  done,  and  we  are,  moreover,  of 
opinion  that  such  transfer  was  premature  and  unauthorized. 
The  construction,  however,  which  they  placed  upon  the  act 
was  by  no  means  a  constrained  or  an  unnatural  one,  if  we 
look  alone  to  the  literal  terms  of  the  act.  It  is  just  such 
a  mistake  as  conscientious  and  careful  ministerial  officers 
entrusted  with  the  disbursement  of  public  moneys  would 
have  been  likely  to  have  made,  and  it  is  only  by  looking  to 
other  provisions  of  the  statute,  the  construction  heretofore 
given  to  the  constitution,  and  the  inconveniences  and  hard- 
ships that  would  necessarily  result  from  the  construction 
given  to  the  act  by  them,  we  feel  constrained  to  adopt  a  dif- 
ferent one. 

On  the  other  hand  it  is  contended,  that  whenever  the  Gov- 
ernor and  Adjutant-General  have  made  a  distribution  of  the 
.military  fund  for  a  given  year,  as  required  by  the  act  of  1879, 
and  have,  in  pursuance  of  such  distribution,  directed  the 
Auditor  to  draw  his  warrant  in  favor  of  the  commanding 
officer  of  some  particular  division  of  the  service,  as,  the  cap- 
tain of  a  company,  for  the  amount  of  the  share  of  the  division 
represented  by  such  commanding  officer,  the  Auditor  will  be 
bound  to  do  so,  although  nothing  appears  to  show  the  actual 
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expenditures  of  such  division  of  the  service.  We  can  not 
yield  our  assent  to  this  view  of  the  law,  either.  As  we  under- 
stand it,  the  annual  distribution  required  to  be  made  by  the 
Governor  and  Adjutant-General  is  not  for  the  purpose  of 
ascertaining  the  total  amount  which  is  to  be  paid  absolutely 
to  each  company  for  that  year,  but,  on  the  contrary,  the 
object  of  it  is  to  make  an  equal  and  equitable  distribution 
of  the  fund,  for  the  purpose  of  being  drawn  on  to  meet  the 
actual  and  legitimate  expenses  of  each  company  or  other 
subdivision  of  the  service, — in  other  words,  the  distribution 
in  question  fixes  the  outside  limits  of  the  expenditures  of 
each  company  or  other  subdivision,  beyond  which  it  is  not 
permitted  to  go.  The  actual  expenses  of  some  of  the  com- 
panies may  be,  and  probably  will  be,  less  than  their  respective 
shares  under  the  allotment  or  apportionment  of  the  total  fund. 
In  such  case,  if  the  total  amount  were  drawn  out  by  the  offi- 
cer in  command,  what  would  be  done  with  the  excess  over 
and  above  the  actual  expenses  ?  It  is  evident  neither  he  nor 
his  men  would  be  entitled  to  it,  for  the  law  has  fixed  his  and 
their  compensation,  and  its  payment  is  fully  provided  for. 
It  is  hardly  necessary  to  say  the  legislature  could  never  have 
intended  any  such  results.  It  is  to  be  specially  noted  that 
the  appropriation  is  only  to  be  used  for  certain  enumerated 
purposes,  and  other  "like  necessary  expenses,"  and  this 
clearly  negatives  the  idea  there  was  any  intention  on  the 
part  of  the  legislature  that  the  total  appropriation  for  mili- 
tary purposes,  or  any  part  of  it,  should  be  divided  among 
the  different  commands,  without  regard  to  their  actual,  legiti- 
mate expenses.  While  the  relator,  in  certain  portions  of  the 
petition,  particularly  the  prayer,  seems  to  concede  this  view 
of  the  law,  yet  when  he  comes  to  state  the  facts  upon  which 
he  relies  to  put  the  respondents  in  default  and  show  a  right 
to  the  relief  prayed,  he  wholly  fails  to  make  out  a  case  in 
harmony  with  such  view.  It  is  clear,  from  his  own  state- 
ments appearing  in  the  petition,  the  $579.24  for  which  he 
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demands  a  warrant  on  the  treasurer  is  simply  the  result  or 
product  of  the  division  of  the  total  appropriation  for  the 
present  year,  based  exclusively  upon  the  relative  numerical 
strength  of  the  company  which  he  represents,  without  rela- 
tion to  the  actual  expenses  of  that  company.  Indeed,  it  is 
not  claimed  that  the  sum  in  question  in  any  sense  represents 
the  actual  expenditures  of  the  company,  and  there  is  nothing 
before  us  from  which  we  can  ascertain,  or  even  approximate, 
the  company's  actual  expenses.  Under  this  state  of  facts 
we  have  no  hesitancy  in  holding  the  Auditor  properly  refused 
to  issue  his  warrant  upon  the  Treasurer  for  the  amount  de- 
manded. 

But  the  case  made  by  the  petition  is  defective — fatally  so — 
in  another  respect.  Whatever  may  have  been  necessary, 
under  the  acts  of  1877  or  1879,  to  authorize  the  Auditor  to 
issue  a  warrant  on  the  military  fund,  it  is  clear  he  has  no 
authority  to  issue  such  a  warrant  either  under  the  act  of 
1881  or  1883,  except  "upon  the  presentation  of  the  proper 
vouchers, "  showing  the  warrant  is  issued  on  account  of  legiti- 
mate and  proper  expenses  incurred  under  the  provisions  of 
the  Military  Code.  The  presentation  of  such  vouchers  is 
expressly  required  by  both  of  the  acts  last  mentioned,  as  a 
condition  precedent  to  the  drawing  of  a  warrant  on  that  fund, 
and  this  is  conceded  by  counsel.  But  the  relator  insists  the 
facts  alleged  in  the  petition  show  a  sufficient  compliance  with 
these  acts  in  the  respect  mentioned.  We  do  not  think  so. 
By  a  familiar  rule  of  pleading  the  allegations  in  the  petition 
must  be  taken  most  strongly  against  the  petitioner.  Viewing 
them  in  that  light,  inasmuch  as  the  relator  does  not  claim 
that  the  direction  of  the  Governor  and  Adjutant-General  to 
the  Auditor  to  issue  the  warrant  in  question  was  in  writing, 
it  must  be  assumed  it  was  a  mere  verbal  order,  and  hence 
could  not  be  filed  in  the  office  of  the  Auditor  as  evidence  of 
the  warrants  having  been  issued  by  their  authority,  therefore 
such  verbal  order  lacked  the  most  essential  element  of  a 
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voucher,  and  consequently  was  not,  in  contemplation  of  law, 
a  voucher  at  all.  But  we  go  further,  and  hold  the  mere 
written  order  of  the  Governor  and  Adjutant-General,  in  the 
absence  of  any  account,  hill  of  particulars,  or  other  specifi- 
cations showing  the  character  of  the  expenditures  or  on  what 
account  the  warrant  was  to  be  drawn,  would  be  clearly  insuf- 
ficient. The  term  "voucher, "  when  used  in  connection  with 
the  disbursement  of  moneys,  implies  some  written  or  printed 
instrument  in  the  nature  of  a  receipt,  note,  account,  bill  of 
particulars,  or  something  of  that  character  which  shows  on 
what  account  or  by  what  authority  a  particular  payment  has 
been  made,  and  which  may  be  kept  or  filed  away  by  the  party 
receiving  it,  for  his  own  convenience  or  protection,  or  that  of 
the  public.  .  Nothing  of  that  kind  was  done  in  this  case,  or 
offered  to  be  done,  hence  the  Auditor  properly  refused  to 
issue  the  warrant  in  question,  and  for  this  and  other  reasons 
stated  the  peremptory  writ  of  mandamus  will  be  denied. 

As  the  transfer  of  the  military  fund  to  the  general  fund 
was  unauthorized  and  prematurely  made,  of  course  it  will  be 
no  excuse  for  a  refusal  to  pay  any  legitimate  and  properly 
authenticated  claim  against  the  fund  that  may  be  presented 
between  this  and  the  first  of  October,  and  the  military  fund 
should  be  restored  on  the  books  of  the  Auditor  and  Treasurer, 
as  it  was  before  such  transfer  occurred. 

Mandamus  denied. 

Mr.  Justice  Scott  :  I  concur  in  denying  the  peremptory 
writ  of  mandamus  in  this  case,  but  I  do  not  concur  in  that 
portion  of  the  opinion  which  declares  the  act  of  the  Auditor 
in  transferring,  on  the  1st  day  of  July,  1883,  the  "unexpended 
balance"  in  the  State  treasury  on  that  day  to  the  credit  of 
the  "military  fund,"  to  the  "general  revenue  fund,"  by  his 
warrant  for  that  purpose,  was  unauthorized,  and  premature. 
I  am  of  opinion  it  was  his  plain  duty,  under  the  statute,  to 
do  so. 
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The  City  of  Virden 

v. 

Sarah  Allan. 

Filed  at  Springfield  October  1,  1883. 

1.  Municipal  subscription — properly  authorized  in  special  railroad 
charters,  under  constitution  of  1848.  Counties,  cities,  towns  and  townships 
might,  under  the  constitution  of  1848,  be  empowered  by  general  law,  by  their 
charters,  or  the  charters  of  railroad  companies,  to  subscribe  for  stock  in  such 
companies,  or  even  to  make  donations  to  aid  in  constructing  railroads. 

2.  Constitutional  law — private  law,  as  containing  more  than  one 
subject.  Where  a  charter  to  construct  and  operate  a  railroad  confers  power 
on  counties,  cities,  etc.,  to  subscribe  to  the  capital  stock  of  the  company,  and 
issue  bonds  for  the  same,  such  provision  is  germane  to  such  charter,  and 
does  not  constitute  a  different  subject  from  that  of  power  to  construct  the 
road,  it  being  but  a  means  adapted  to  that  end.  Such  a  private  law  is  not  in 
violation  of  the  constitutional  provision  in  section  23,  article  3,  of  the  con- 
stitution of  1848,  prohibiting  any  local  or  private  law  from  containing  more 
than  one  subject,  and  requiring  that  to  be  expressed  in  its  title. 

3.  Appeal — direct  to  this  court — as  involving  constitutional  question. 
To  give  this  court  jurisdiction  of  an  appeal  directly  from  the  trial  court, 
on  the  alleged  ground  that  a  constitutional  question  is  involved,  a  constitu- 
tional question  must  really  exist  and  be  presented  in  the  case,  and  not  have 
been  settled  by  this  court.  Parties  can  not  confer  jurisdiction  in  such  cases 
by  merely  assigning  an  error  that  a  law  is  unconstitutional,  or  by  presenting 
such  a  question  in  argument,  when  such  question  has  already  been  definitely 
settled. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  W.  E.  Welch,   Judge,  presiding. 

Mr.  Mahlon  Koss,  for  the  appellant. 

Mr.  Edward  McDonald,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  brought  an  action  of  assumpsit,  against  appellant, 
in  the  Macoupin  circuit  court,  to  recover  on  six  coupons  over 
due,  and  detached  from  municipal  bonds  issued  to  the  Jack- 
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sonville  and  Southeastern  Kailway  Company  by  the  president 
and  trustees  of  the  then  corporate,  town  of  Virden.  They 
bear  date  the  1st  of  January,  1872-.  There  were  $30,000  of 
bonds,  of  which  a  portion  of  these  coupons  were  detached, 
and  which  were  delivered  in  payment  of  a  subscription  by 
the  town  to  the  stock  of  that  railway  company.  The  case 
was  tried  by  the  court  below,  without  a  jury,  by  consent  of 
the  parties,  and  judgment  was  rendered  against  the  city  for 
the  sum  of  $600.  From  that  judgment  the  city  appeals 
directly  to  this  court. 

Appellant  has  assigned  no  specific  error  that  there  is  any 
constitutional  question  involved,  to  give  this  court  jurisdic- 
tion. It  is  true,  counsel,  in  his  brief,  refers  to  section  23, 
article  3,  of  the  constitution  of  1848,  and  quotes  it.  That 
section  provides  that  no  private  or  local  law  shall  contain 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title.  The  title  of  the  railway  charter  involved  in  this  con- 
troversy is,  "An  act  to  incorporate  the  Jacksonville  and 
Southeastern  Railway  Company."  It  has  been  long,  repeat- 
edly and  uniformly  held,  that  counties,  cities,  incorporated 
towns  and  townships  may  be  empowered,  by  general  law,  by 
their  charters,  or  the  charters  of  railroad  companies,  to  sub- 
scribe for  stock  in  such  companies,  or  even  to  make  dona- 
tions, to  aid  in  constructing  railroads.  If  there  is  or  can  be 
anything  settled  in  this  court,  it  is  that  such  power  could 
be  thus  granted  and  exercised  under  the  constitution  of  1848. 
Of  this  there  can  be  no  question. 

It  has  been  repeatedly  held,  and  it  is  equally  well  settled, 
that  when  a  charter  to  authorize  the  construction  and  opera- 
tion of  a  railroad  confers  such  power  upon  municipalities,  it 
is  germane  to  such  charters,  and  does  not  constitute  a  differ- 
ent subject  from  that  of  power  to  construct  the  road;  that  it 
is  but  a  means  adapted  to  the  end,  and  is  but  a  part  of  the 
whole  power,  and  is  properly  conferred.  It  then  follows 
that  there  is  no  constitutional  question  involved  in  this  case 
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to  confer  jurisdiction  to  try  this  appeal,  and  it  must  be  dis- 
missed. Parties  can  not  confer  jurisdiction  in  such  cases  by 
merely  assigning  an  error  that  a  law  is  unconstitutional,  or 
by  presenting  such  a  question  in  argument.^Such  a  question 
must  really  exist,  and  be'  unsettled  by  this  e!>urt,  to  confer 
jurisdiction  on  appeal  from  or  error  to  the  trial  court.  To 
hold  otherwise  would  be  a  palpable  evasion  of  the  act  cre- 
ating and  conferring  jurisdiction  on  the  Appellate  Court. 

The  appeal  must  be  dismissed. 

Appeal  dismissed. 


The  Board  of  Trade  Telegraph  Company 

v. 

Kimbro  T.  Barnett. 

Filed  at  ML  Vernon  October  2,  1883 — Rehearing  denied  Nov.  Term,  1883. 

1.  Action — trespass — at  the  suit  of  the  owner  of  the  fee  in  a  highway, 
for  an  improper  use  of  the  highway.  Trespass  quare  clausum  f regit  was 
brought  by  the  owner  of  land  abutting  upon  a  public  highway,  in  which  he 
was  also  owner  of  the  fee,  against  a  telegraph  company  for  entering  upon 
the  highway  and  erecting  telegraph  poles  thereon  without  the  consent  of  the 
plaintiff.     It  was  held,  the  action  would  lie. 

2.  Eminent  domain— granting  use  of  highway  for  erecting  telegraph 
poles — rig  Jits  of  abutting  land  owner  who  also  holds  the  fee  in  the  high- 
way. It  has  been  held  that  where  the  fee  of  a  street  in  a  town  or  city  re- 
mains in  the  abutting  land  owner,  the  corporation  may  grant  the  right  to  a 
railway  company  to  lay  its  track  along  or  across  the  street,  but  the  company 
will  avail  of  this  privilege  at  its  peril.  If,  in  laying  its  track,  it  causes  private 
injury  to  him  who  owns  the  fee  in  the  adjoining  premises,  it  must  make  good 
the  damages  sustained.  A  distinction  in  this  respect  obtains  where  the  mu- 
nicipality granting  the  right  to  lay  the  track  owns  the  fee  in  the  streets,  and 
where  the  fee  remains  in  the  abutting  land  owner.  But  it  matters  not,  in 
the  application  of  the  principle,  in  what  manner  the  public  acquired  the 
easement  over  the  land, — whether  by  condemnation  or  by  dedication. 

3.  The  same  principle  applies  in  case  of  the  use  of  an  ordinary  highway 
or  public  road,  in  which  the  abutting  land  owner  is  the  owner  of  the  fee  in 
the  highway,  for  the  erection  of  telegraph  poles  upon  which  to  place  the 
wires  to  be  used  for  telegraph  purposes. 
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4.  Authority  is  given  by  statute  to  all  telegraph  companies  to  erect  poles 
on  which  to  place  their  wires,  on  all  highways  or  public  roads,  by  first  ob- 
taining the  consent,  in  writing,  of  the  county  board  of  the  county  in  which 
such  highway  is  situated.  But  this  permission  by  the  county  board  must  be 
understood  as  given  subject  to  the  constitutional  inhibition  that  "private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation." 

5.  The  use  of  the  highway  for  such  a  purpose  is  a  new  and  additional 
burden  upon  the  fee,  not  contemplated  on  the  assessment  of  damages,  in 
case  the  easement  was  obtained  by  condemnation,  or  had  in  view  by  the 
land  owner  in  the  case  of  a  dedication  for  ordinary  highway  purposes,  and 
for  such  additional  burden  the  owner  of  the  fee  is  entitled  to  compensation, 
or,  if  entry  be  made  without  an  agreement  with  the  owner,  or  condemnation 
under  the  statute,  the  owner  may  have  his  action. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Madison  county ;  the  Hon.  Wm.  H.  Snyder,  Judge,  presiding. 

Mr.  Francis  C.  Eussel,  and  Mr.  Allan  C.  Story,  for  the 
appellant : 

The  paramount  question  in  this  case  is  this :  Is  the  right 
to  erect  and  maintain  lines  of  telegraph  a  part  of  the  public 
easement  in  a  common  public  highway,  or  is  such  use  of  the 
highway  a  new  and  additional  burden  upon  the  fee  ?  We 
contend  the  erection  and  use  of  telegraph  poles  in  the  public 
highway  is  not  a  new  servitude  entitling  the  owner  of  adja- 
cent premises,  although  he  holds  the  fee  in  the  highway,  to 
recover  damages  for  such  additional  use. 

In  Thompson  v.  Hodgson,  2  Hun,  146,  the  right  to  erect  a 
monument  in  one  of  the  streets  of  a  village  was  sustained, 
against  the  claim  of  an  owner  of  the  fee  in  the  street.  As 
to  the  right  of  public  authorities  to  authorize  the  building 
of  wharves  and  levees  in  a  street,  see  Barney  v.'  Keokuk,  94 
U.  S.  324.  In  Iowa,  railroads  are  not  regarded  as  obstruc- 
tions to  a  highway  in  the  legal  sense,  nor  as  creating,  when 
laid  thereon,  any  injury  to  the  proprietors  of  the  adjacent 
lands  for  which  they  are  entitled  to  compensation.     Milburn 
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v.  Cedar  Rapids,  12  Iowa,  249  ;  Clinton  v.  Cedar  Rapids  and 
Missouri  B.  B.  Co.  24  id.  455  ;  Tomlin  v.  Dubuque  R.  R.  Co. 
32  id.  106;  Cooky.  Burlington,  id.  357;  Clinton  v.  C.  and 
L.  B.  R.  Co.  37  id.  61 ;  Ingraham  v.  Chicago,  D.  and  M. 
R.  R.  Co.  38  id.  669. 

The  cases  cited,  it  is  true,  are  generally  those  in  which  the 
fee  of  the  streets  was  in  the  cities  respectively,  but  in  Haight's 
case,  in  4  Iowa,  199,  it  is  held  the  principles  laid  down  in  all 
the  later  cases  apply  as  well  where  the  title  of  the  soil  is  in  tlie 
adjacent  proprietor  as  where,  it  is  in  the  city  or  a  third  party. 

It  is  true,  the  courts  of  New  York,  and  of  some  other 
States,  have  held  that  the  construction  and  operation  of  a 
steam  railroad  on  a  highway  was  an  additional  burden  upon 
the  fee.  Williams  v.  New  York  Central  R.  R.  Co.  16  N.  Y. 
97;  Wager  v.  Troy  Union  R.  B.  Co.  25  id.  526;  Craig  v. 
Rochester  City  B.  B.  Co.  39  id.  404;  S 'chur meter  v.  St.  P. 
and  ?.  B.  B.  Co.  10  Minn.  82;  Brisbiue  v.  St.  P.  and  L.  C. 
B.  B.  Co.  23  id.  114;  Inslay  v.  U.  B.  B.  B.  Co.  26  Conn. 
249;  Lafayette,  M.  and  B.  B.  B.  Co.  v.  Mindoch,  68  Ind. 
137;  Ford  v.  Chicago  and  Northwestern  By.  Co.  14  Wis.  609; 
Blescli  v.  Chicago  and  NortJiwesfern  By.  Co.  43  id.  1S3;  Cape 
Girardeau  and  B.,  M.  and  G.  B.  B.  Co.  v.  Benfro,  58  Mo. 
265.  In  each  of  these  cases,  however,  the  main  considera- 
tion was,  that  the  use  of  the  street  or  highway  by  a  steam 
railroad  was  exclusive,  and  virtually  deprived  the  public  of  the 
use  of  the  road. 

In  New  York  it  has  also  been. recently  held  that  the  use  of 
a  street  for  a  horse  railway  was  an  additional  burden,  for 
the  same  reason.  (Craig  v.  Boch.,  C.  and  B.  B.  B.  Co.  39 
N.  Y.  404.)  But  in  Illinois,  prior  to  the  new  constitution, 
this  court  held  that  a  steam  railroad  in  a  street  or  highway, 
if  authorized  by  the  municipal  authorities,  was  not  a  new 
burden,  and  no  damages  could  be  recovered  by  the  adjoining 
proprietor,  either  from  the  railroad  company  or  the  munici- 
pality.     Moses  v.  Railway  Co.  21  111.  516  ;  Roberts  v.  Chicago, 
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26  id.  249 ;  Murphy  v.  Chicago,  29  id.  279 ;  City  of  Qwincy 
v.  Jones,  76  id.  231.  And  in  the  recent  case  of  Edwardsville 
R.  R.  Co.  v.  Sawyer,  92  111.  377,  Sheldon,  J.,  adheres  to  th'e 
principle  of  these  cases. 

A  street  railway  is  not  an  additional  burden  to  the  fee,  as 
is  held  in  Jersey  City  and  B.  R.  Co.  v.  Jersey  City  and  H.  H. 
Co.  20  N.  J.  Eq.  69 ;  Hinchman  v.  Patterson,  17  id.  76 ;  Rail- 
road Co.  v.  Heisel,  38  Mich.  66;  Attorney  General  v.  Metro- 
politan R.  R.  Co.  125  Mass.  515.  See,  also,  2  Dillon  on 
Mun.  Corp.  sec.  722 ;  Pedicord  v.  Bait.  etc.  Pass.  By.  Co.  34 
Md.  479 ;  Hiss  v.  Bait,  and  Hamp.  Pass.  By.  Co.  52  id.  252. 

The  construction  of  a  telegraph  line  upon  the  right  of  way 
of  a  railway  is  no  new  burden  to  the  fee.  Western  Union 
Telegraph  Co.  v.  Rich,  15  Kan.  517;  Prather  v.  Railroad  Co. 
52  Ind.  40. 

Messrs.  Happy  &  Travous,  for  the  appellee :     . 

Appellee  was  the  owner  of  the  fee  of  the  locus  in  quo,  sub- 
ject only  to  the  easement  of  the  public  for  purpose  of  travel. 
Mills  on  Eminent  Domain,  sec.  51 ;  Gebhart  v.  Reeves,  75  111. 
301 ;  Town  of  Old  Town  v.  Dooley,  81  id.  255  ;  Pfeifer  v.  Cox, 
8  Am.  Eep.  58 ;  Cole  v.  Drew,  id.  363 ;  Angell  on  Highways, 
21 ;  Washburn  on  Easements,  229.  See  note  to  Mayhew  v. 
Norton,  28  Am.  Dec.  p.  302,  and  authorities  cited. 

The  legislature  did  not  intend  to  authorize  the  highway 
commissioners  to  give  away  appellee's  land ;  but  if  that  had 
been  the  legislative  intent  it  was  beyond  its  power.  Indian- 
apolis, Bloomington  and  Western  R>  R.  Co.  v.  Hartley  et  al. 
67  111.  439;  Bigney  v.  City  of  Chicago,  102  id.  64;  S.  W. 
R.  R.  Co.  v.  S.  and  A.  Tel.  Co.  46  Ga.  43. 

Trespass  was  the  proper  form  of  action.  Indianapolis, 
Bloomington  and  Western  R.  R.  Co.  v.  Hartley,  67  111.  439 ; 
2  Waterman  on  Trespass,  sec.  692;  Cooley  on  Torts,  318; 
note  to  Mayhew  v.  Nortoji,  28  Am.  Dec.  p.  305,  and  authori- 
ties there  cited. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  /regit,  brought 
by  Kimbro  T.  Barnett,  against  the  Board  of  Trade  Telegraph 
Company.  The  declaration  is  in  the  usual  form,  the  grava- 
men of  the  action  being  that  defendant  entered  with  force 
and  violence  upon  the  premises  of  plaintiff,  and  dug  holes 
and  erected'  thereon  telegraph  poles  upon  which  to  place 
its  wires.  The  pleas  of  not  guilty  and  liberum  tenementum, 
originally  filed  to  the  declaration,  were  both  withdrawn,  and 
the  matters  insisted  upon  as  a  defence  to  the  action  were 
embraced  in  five  special  pleas.  The  substance  of  the  first 
three  pleas  is,  the  locus  in  quo  was  a  public  highway ;  that 
defendant  was  and  is  a  corporation  existing  under  the  laws 
of  Illinois ;  that  the  acts  complained  of  were  necessarily  and 
properly  done  in  the  building  of  the  telegraph  line  of  defend- 
ant along  such  highway,  and  that  the  building  of  such  tele- 
graph line  was  done  under  and  according  to  the  written  and 
recorded  consent  of  the  county  board  of  the  county  in  which 
the  premises  are  situated.  The  additional  matters  contained 
in  the  other  special  pleas  add  nothing  to  the  strength  of  the 
defence,  and  it  will  not  be  necessary,  as  the  case  comes  before 
this  court,  to  state  their  contents.  To  the  special  pleas  set- 
ting up  the  facts  above  stated,  with  some  others  of  no  con- 
siderable importance,  with  the  usual  fullness  and  formality, 
the  circuit  court  sustained  a  general  demurrer.  The  defend- 
ant electing  to  stand  by  its  pleas  of  justification,  the  court 
rendered  judgment  as  upon  nil  dlcit,  and  proceeded  to  hear 
evidence,  with  a  view  to  assess  plaintiff's  damages.  It  was 
proven  plaintiff  was  the  owner  of  the  land  described  in  the 
declaration;  that  defendant,  by  its  employes,  entered  upon 
the  premises,  and  commenced  digging  holes  and  putting  up 
telegraph  poles ;  that  plaintiff  asked  them  what  authority 
they  had  for  so  doing,  and  was  told  they  had  permission 
from  the  county  board.     Afterwards  they  went  on  and  put 
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up  twenty-six  poles  along  the  side  of  the  hedge,  without  the 
consent  of  plaintiff.  The  poles  erected  are  outside  of  the 
hedge  growing  at  the  side  of  the  highway,  but  close  to  it. 
In  some  instances  the  employes  cut  away  the  hedge,  because 
it  was  in  their  way,  and  they  also  cut  down  two  hedge  trees 
that  were  intended  for  gate  posts  where  they  stood.  It  was 
further  proven  the  land  where  the  poles  were  erected  belonged 
to  plaintiff,  subject  to  the  right  of  way,  and  that  the  highway 
was  used  by  the  public.  It  was  also  proven  the  erection 
of  the  poles  by  defendant  would  render  it  inconvenient  for 
plaintiff  to  trim  his  hedge  with  machines  constructed  for  that 
purpose.  Thereupon  the  circuit  court  assessed  plaintiff's 
damages  at  $78,  and  from  the  judgment  rendered  defendant 
obtained  an  appeal  to  the  Appellate  Court  for  the  Fourth 
District,  where  the  judgment  of  the  trial  court  was  affirmed. 
A  majority  of  the  judges  of  the  Appellate  Court  having  certi- 
fied that  in  their  opinion  this  "case  involves  a  question  of 
law  of  such  importance,  on  account  of  collateral  interests, 
that  it  should  be  passed  upon  by  the  Supreme  Court, "  de- 
fendant brings  the  case  to  this  court  on  its  further  appeal, 
as  it  is  permitted  to  do  under  the  Practice  act. 

The  objection  an  action  of  trespass  quare  clausum  f regit  will 
not  lie  in  such  a  case  as  the  one  being  considered,  is  settled 
adversely  to  the  position  taken  by  defendant,  in  the  decision 
of  this  cou'rt  in  Indianapolis,  Bloomington  and  Western  R.  B. 
Co.  v.  Hartley,  67  111.  439.  That,  in  some  respects,  was  an 
analogous  case,  the  form  of  action  being  the  same,  and  plain- 
tiff was  permitted  to  recover. 

Authority  is  given  by  the  statute  to  all  telegraph  com- 
panies to  erect  poles  on  which  to  place  their  wires,  on  all 
highways  or  public  roads,  by  first  obtaining  the  consent,  in 
writing,  of  the  county  board  of  the  county  in  which  such 
highway  is  situated.  Of  course  that  permission  is  given 
subject  to  the  constitutional  inhibition,  "private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
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compensation."  Provision  is  also  made  by  law  for  ascer- 
taining the  compensation  to  be  paid  to  the  owner  when  it 
shall  be  necessary  to  take  or  damage  any  property  for  the 
construction,  alteration  or  repair  of  any  line  of  telegraph. 
Rev.  Stat.  1874,  chap.  134. 

The  principal  question  arising  on  the  record  may  be  stated 
to  be,  is  the  right  to  erect  and  maintain  lines  of  telegraph 
thereon  a  part  of  the  public  easement  in  a  common  highway, 
or  is  such  a  structure  a  new  and  additional  burden  upon  the 
fee,  for  which  the  owner  of  the  fee  may  maintain  an  action  ? 
It  was  held  by  the  trial  court,  and  its  decision  was  affirmed 
by  the  Appellate  Court,  the  erection  and  maintenance  of  a 
line  of  telegraph  on  the  highway,  although  done  with  the 
consent  of  the  county  board,  was  a  new  and  additional  bur- 
den upon  the  fee,  and  a  recovery  by  the  owner  was  permitted. 
The  correctness  of  that  decision  is  challenged  on  this  appeal. 

The  question  raised  is  important,  and  being  one  of  first  im- 
pression in  this  court  it  has  been  fully  considered.  Although 
the  case  has  been  elaborately  argued,  the  views  entertained, 
by  the  court  may  be  briefly  stated,  without  any  extended  dis- 
cussion. There  can  be  no  disagreement  as  to  the  facts  of 
the  case  as  they  appear  from  the  pleadings  by  admission  on 
demurrer.  Only  questions  of  law  remain  to  be  considered 
on  the  admitted  facts.  As  has  been  seen,  defendant  is  a 
corporation  existing  under  the  laws  of  this  State,  with  power 
to  construct  and  use  a  line  of  telegraph  in  this  State.  Per- 
mission in  writing  was  given  by  the  proper  county  board  to 
erect  poles  on  the  highway  in  question,  on  which  to  maintain 
its  line  of  telegraph,  care  to  be  taken  to  do  no  unneces- 
sary injury.  Plaintiff  was  and  is  the  owner  of  the  fee,  and 
objected  to  that  use  of  the  highway,  but  his  wishes  were  dis- 
regarded. No  effort  was  made  to  agree  with  him  as  to  the 
damages  he  would  sustain,  nor  to  assess  the  same  under  the 
statute.  It  is  conceded  the  locus  in  quo  is  an  ordinary  high- 
way, situated  without  the  limits  of  any  municipal  corpora- 
33—107  III. 
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tion.  The  highway  was  constructed  over  lands  owned  by 
plaintiff.  Of  that  no  question  is  made.  It  follows,  therefore, 
plaintiff  is  the  owner  of  the  fee  to  the  center  of  the  highway, 
subject  only  to  an  easement  over  and  upon  it  in  favor  of  the 
public.  The  position  taken  by  defendant  is,  that  the  State 
can  rightfully,  as  it  has  done,  authorize  the  county  board  to 
permit  defendant  to  construct  its  line  of  telegraph  upon  the 
highway  without  the  consent  of  the  abutting  land  owner; 
that  it  imposes  no  new  or  additional  burden  thereon,  and 
that  when  the  public  acquire  an  easement  over  land,  for  a 
compensation  fully  paid,  the  public  obtain  all  the  rights  the 
land  owner  had,  and  the  State  may  authorize  any  use  of 
it  not  inconsistent  with  its  use  as  a  highway.  On  the  other 
hand  it  is  insisted  the  proprietary  rights  of  plaintiff  have 
been  interfered  with  in  a  manner  detrimental  to  his  interests 
as  the  owner  of  the  fee,  and  that  the  action  of  defendant  in 
taking  possession  of  his  land  forcibly  and  against  his  will 
comes  within  the  constitutional  inhibition,  "private  property 
shall  not  be  taken  or  damaged  without  just  compensation." 
The  latter  position  is  the  one  best  sustained  by  authority, 
and  rests  on  sounder  principles.  It  is  for  the  reason  the 
construction  and  maintenance  of  a  telegraph  line  upon  the 
highway  is  a  new  and  additional  burden  upon  the  fee  to 
which  it  was  not  contemplated  it  should  be  subjected,  and 
for  which  the  owner  is  entitled  to  additional  compensation. 
The  principle  is,  neither  the  State  nor  a  municipal  corpora- 
tion has  any  rightful  authority,  under  the  constitution,  to 
grant  away  the  private  property  of  the  citizen,  and  if  corpo- 
rations quasi  public,  in  the  exercise  of  the  right  of  eminent 
domain  with  which  they  are  clothed  by  the  sovereign  power 
of  the  State,  seek  to  appropriate  it,  so  that  they  may  have  a 
benefit  therefrom,  every  principle  of  justice  demands  they 
should  make  just  compensation,  whether  the  property  taken 
or  damaged  is  of  little  or  great  value.  But  aside  from  all 
considerations  of  right  and  justice,  the  constitution  has  so 
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declared,  and  its  mandate  in  that  respect  may  not  be  disre- 
garded. A  case  having  many  features  in  common  with  the 
one  now  before  the  court  is  Indianapolis,  Bloomington  and 
Western  K.  R.  Co.  v.  Hartley,  67  111.  439.  It  was  there  said  : 
"A  distinction  has  been  taken  where  the  municipality  grant- 
ing the  right  to  lay  a  track  owns  the  fee  in  the  street,  and 
where  the  fee  remains  in  the  abutting  land  owner,  and  it 
seems  to  us  it  rests  on  sound  principle,  and  is  supported  by 
the  highest  authority.  Where  the  fee  remains  in  the  original 
proprietor  it  is  immaterial  how  the  public  acquired  an  ease- 
ment over  the  lands, — whether  by  condemnation  or  by  dedi- 
cation. It  is  only  for  the  use  of  ordinary  travel,  such  as  we 
are  accustomed  to  see  on  streets  or  highways.  In  case  the 
proprietor  dedicated  the  land,  it  was  for  no  other  purpose ; 
and  if  it  was  condemned,  his  damages  were  assessed  with  no 
other  view.  A  different  use  of  the  land  can  not  be  justified 
on  the  ground  that  a  railway  is  an  improved  highway.  Bail- 
way  companies  are  only  public  corporations  in  a  limited 
sense.  The  right  of  way,  the  road  bed,  and  the  carriages 
propelled  thereon,  are  owned  by  private  individuals,  and  not 
by  the  public.  Fares  are  charged  for  travel  thereon  for  the 
exclusive  benefit  of  the  parties  owning  the  road.  They  are 
constructed  and  equipped  in  the  interest  of  private  specula- 
tion, but  at  the  same  time  they  are  intended  to  subserve  the 
public  good.  The  travel  on  them  bears  no  analogy  to  our 
notions  of  travel  on  an  ordinary  street  or  highway,  where 
every  one  travels  at  his  pleasure,  in  his  own  conveyance, 
without  paying  tolls  or  fares.  The  uses  are  totally  different, 
and  even  inconsistent.  The  one  is  exclusive  in*  favor  of  pri- 
vate interests,  and  the  other  is  open  and  free  to  all.  The 
doctrine  most  in  consonance  with  our  sense  of  justice  is, 
when  the  fee  of  the  street  remains  in  the  abutting  land 
owner  the  corporation  may  grant  the  right  to  the  railway 
company  to  lay  its  track  -along  or  across  any  street,  but  the 
company  avails  of  its  privilege  at  its  peril.     If,  in  laying  its 
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track,  it  causes  a  private  injury  to  him  who  owns  the  fee  in 
the  adjoining  premises,  it  must  make  good  the  damages  sus- 
tained." The  doctrine  of  this  case  has  since  been  embodied 
in  the  text  by  Mr.  Dillon,  in  the  recent  edition  of  his  valua- 
ble work  on  Municipal  Law,  in  a  distinct  section,  and  the 
author  says  it  has  for  its  support  the  sanction  of  some  of  the 
most  eminent  jurists  in  this  country.  At  all  events  it  is  now 
the  settled  law  of  this  State,  and  it  is  now  too  late  to  insist 
a  different  rule  should  be  adopted.  The  principle  of  Hartley's 
case  is  conclusive  of  the  one  being  considered.  What  is  there 
said  respecting  the  right  of  a  railway  to  the  use  of  a  common 
highway,  applies  with  equal  force  to  a  telegraph  corporation. 
In  the  same  sense  the  construction  of  a  line  of  telegraph  on 
the  highway  is  an  additional  servitude,  to  which  the  fee  of  the 
land  had  not  before  been  subjected.  The  servitude  differs 
more  in  degree  than  in  character,  and  whether  the  damages 
are  great  or  small,  the  corporation  asking  for  or  appropriat- 
ing to  itself  the  benefit  of  such  new  servitude  must  make  just 
compensation  to  the  owner  of  the  fee.  In  many,  and  per- 
haps in  most  instances,  the  damages  may  be  merely  nominal, 
but  in  others  an  actual  detriment  may  be  occasioned.  That, 
of  course,  is  a  question  to  be  determined  from  the  evidence  in 
each  particular  case,  with  which  this  court  has  no  concern. 

The  decision  of  the  trial  court  in  sustaining  the  demurrer 
to  the  special  pleas  of  justification  is  warranted  by  the  law, 
and  as  its  finding  as  to  the  damages  sustained  by  plaintiff 
has  been  affirmed  by  the  Appellate  Court,  it  is,  of  course, 
conclusive  on  this  court,  and  the  judgment  of  the  latter  court 

will  be  affirmed. 

Judgment  affirmed. 
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Charles  W.  Thomas  et  al. 

v. 

The  People,  for  use  of  John  Joiner. 

Filed  at  ML  Vernon  May  7, 1883 — Rehearing  denied  November  Term,  1883. 

1.  Administration — on  live  man's  estate,  null  and  void.  A  grant  of 
administration  on  the  estate  of  a  person  who  is  living,  together  with  all  acts 
done  under  such  grant,  is  absolutely  null  and  void.  The  only  jurisdiction 
the  county  court  has  in  respect  to  the  administration  of  estates,  is  over  the 
estate  of  deceased  persons. 

2.  In  this  case  moneys  which  were  the  proceeds  of  a  sale  in  partition 
came  to  the  hands  of  the  master  in  chancer}7.  Prior  to  that  time,  one  of  the 
parties  in  interest  had  absented  himself  from  his  home,  and  not  having  been 
heard  from  by  his  relatives  or  acquaintances  for  more  than  seven  years,  ad- 
ministration was  granted  on  his  estate,  on  the  hypothesis  he  was  dead.  The 
master  in  chancery  thereupon  paid  over  to  the  administrator  the  portion  of 
the  money  belonging  to  his  supposed  intestate.  It  turned  out  that  the  person 
supposed  to  be  dead  was  still  alive,  and  it  was  held,  he  was  entitled  to  recover 
from  the  master  the  money  which  had  come  to  his  hands,  and  which  he  had 
improperly  paid  over  under  the  void  grant  of  administration. 

3.  Jurisdiction — must  be  founded  on  law,  not  on  pleadings  alone. 
Jurisdiction,  in  the  general  and  most  appropriate  sense  of  that  term,  as 
applied  to  the  subject  matter  of  a  suit,  is  always  conferred  by  law,  and  it  is 
a  fatal  error  to  suppose  the  power  to  decide  in  any  case  rests  solely  upon  the 
averments  in  a  pleading.  While  the  court  must  be  called  upon  to  act  and 
decide  by  a  party  before  it  can  proceed,  yet  behind  this,  power  must  be  con- 
ferred by  law  to  act  in  a  real  case  of  the  character  of  the  one  supposed  by 
the  pleading  or  complaint. 

4.  Judgment — binds  parties  only.  The  general  rule  is,  that  no  one  is 
bound  by  an  adjudication  in  a  suit  of  which  he  had  no  notice,  or  to  which  he 
was  not  a  party. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  the  appellants : 
The   probate   court   had   authority  to   hear  evidence   and 
determine  whether  the  facts  alleged  in  an  application  for 
the  appointment  of  an  administrator  were  true  or  untrue, 
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(Gross*  Stat.  1871,  p.  808,  sec.  71,)  and  having  such  power, 
its  decision  upon  such  an  application  can  not  be  attacked 
collaterally.  Roderigas  v.  East  River  Savings  Institution,  63 
N.  Y.  460 ;   Wight  v.  Wallbaum,  39  111.  563. 

In  no  case  cited  by  appellee  was  there  any  statute  confer- 
ring discretionary  power  upon  the  probate  court.  The  stat- 
utes in  those  cases  made  the  fact  of  death  jurisdictional,  and 
the  principle  of  those  cases  was  denied  by  this  court  in  Wight 
v.  Wallbaum,  supra.  But  in  this  State  the  law  is  established, 
by  a  long  and  unbroken  line  of  decisions,  that  in  proceedings 
like  this,  jurisdiction  does  not  depend  upon  the  existence  or 
non-existence  of  any  particular  fact  alleged  in  the  applica- 
tion, but  the  making  of  the  application  gives  the  court  juris- 
diction to  investigate  and  decide.  Young  v.  Lorain,  11  111. 
624;  Fitzgibbon  v.  Lake,  29  id.  165;  Stow  v.  Kimble,  28  id. 
93 ;  Mulford  v.  Stalzenbach,  46  id.  303 ;  Hobson  v.  Eivan,  62 
id.  146 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Cham- 
berlain, 84  id.  333 ;  Galena  and  Chicago  Union  R.  R.  Co.  v. 
Pound,  22  id.  399 ;  Dodge  v.  Cole,  97  id.  338.  And  a  deci- 
sion once  made  by  a  court,  which  is  duly  set  in  motion,  can 
not  be  attacked  collaterally,  no  matter  how  absurd  it  may  be. 
It  may  disregard,  misconstrue,  and  even  disobey,  the  plain 
provision  of  the  law,  but  it  must  nevertheless  stand  unim- 
peached  in  every  collateral  inquiry.  Young  v.  Lorain,  11  111. 
624 ;   Grignon's  Lessee  v,  Astor,  2  How.  319. 

The  appointment  of  an  administrator  is  in  the  nature  of  a 
proceeding  in  rem,  (Freeman  on  Judgments,  sec.  607,)  and 
in  such  proceedings  the  court  acquires  jurisdiction  in  a  man- 
ner different  from  that  in  which  jurisdiction  is  acquired  in 
proceedings  in  personam.  Grignon's  Lessee  v.  Astor,  2  How. 
319. 

In  Illinois  the  presumption  of  life  ceases  at  the  end  of 
seven  years  from  the  time  one  was  last  heard  from,  and  the 
presumption  of  death  takes  its  place.  This  presumption  of 
death  is  a  presumption  of  law,  and  one  upon  which  courts 
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may  act.  (Whiting  v.  Nicholl,  46  111.  230.)  And  under  this 
decision  the  presumption  is  not  mere  evidence, — it  is  a  pre- 
sumption of  law  such  as  is  defined  by  Best  in  his  work  on 
Evidence,  sec.  304. 

Public  policy  and  necessity  require  that  rights  depending 
upon  the  death  of  persons  long  absent  and  not  heard  from, 
should  be  settled  by  some  definite  rule,  regardless,  to  some 
extent,  of  private  rights.  Whiting  v.  Nicholl,  46  111.  230 ; 
Freeman  on  Judgments,  sec.  607. 

Messrs.  Wildekman  &  Hamill,  and  Mr.  Henry  M.  Needles, 
for  the  appellee : 

No  power  or  jurisdiction  is  committed  by  law  to  the  pro- 
bate court  to  grant  administration  upon  the  estate  of  a  living 
person,  and  such  administration  is  void.  Const.  1870,  art. 
6,  sec.  18;  Griffith  v.  Frazier,  8  Cranch,  9;  Jochumsen  v. 
Suffolk  Bank,  3  Allen,  87 ;  Melia  v.  Simmons,  45  Wis.  334 ; 
D'Arusment  v.  Jones,  4  Lea,  251;  Devlin  v.  Commonwealth, 
14  Pa.  795;  Stephenson  v.  Superior  Court,  15  Cal.  140;  Rod- 
erigas  v.  East  River  Savings  Institution,  76  N.  Y.  316;  Lavin 
v.  Emigrant  Industrial  Savings  Bank,  9  U.  S.  541 ;  MePherson 
v.  Cunleff,  11  S.  &  E.  422;  Allen  v.  Dundas,  3  Term  Eep. 
123;  Appeal  of  Peebles,  15  S.  &  E.  42;  Bolton  v.  Jacks,  6 
Eob.  190  ;  Duncan  v.  Stewart,  25  Ala.  408  ;  Morgan  v.  Dodge, 
44  N.  H.  259;  Fisk  v.  Norval,  9  Texas,  18;  Wales  v.  Wil- 
lard,  2  Mass.  120;  Freeman  on  Judgments,  (3d  ed.)  sec. 
319a. 

If  the  appointment  of  an  administrator  is  a  proceeding 
in  rem,  or  in  the  nature  of  a  proceeding  in  rem,  the  jurisdic- 
tional fact  of  death  must  actually  exist,  or  the  jurisdiction 
fails  and  the  proceeding  is  void.  Munroe  v.  The  People, 
102  111.  406;  Thompson  v.  Whitman,  18  Wall.  457;  Rose  v. 
Himely,  4  Cranch,  241 ;  Wheelwright  v.  Depeyster,  1  Johns. 
471;  D'Arusment  v.  Jones,  4  Lea,  251;  Freeman  on  Judg- 
ments, (3d  ed.)  sec.  319  a. 
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A  person,  while  a  citizen  and  resident  of  one  State,  went 
into  another  State  and  instituted  proceedings  for  a  divorce, 
and  the  record  showed  the  existence  of  the  jurisdictional  fact 
of  residence  in  the  State  of  the  forum ;  but  it  was  held,  the 
actual  fact  being  shown  by  evidence  aliunde  that  such  per- 
son was  never  a  resident  of  the  State  where  the  decree  was 
rendered,  that  the  decree  was  void,  and  not  entitled  to  "faith 
and  credit."  Sewall  v.  Sewall,  122  Mass.  156;  The  People 
v.  Darnell,  25  Mich.  247 ;  Hoffman  v.  Hoffman,  46  N.  Y. 
30;  Hood  v.  The  State,  56  Ind.  263;  Gettys  v.  Gettys,  3  Lea, 
260. 

Where  a  court  or  judicial  officer  assumes  to  hear  and  de- 
termine a  matter  not  committed  to  it  or  him  by  the  law,  the 
proceeding  is  void.  Munroe*  v.  The  People,  102  111.  406 ; 
Griffith  v.  Frazier,  8  Cranch,  23 ;  Stephenson  v.  Superior 
Court,  15  Kep.  140;  Melia  v.  Simmons,  45  Wis.  334. 

It  is  axiomatic  in  American  jurisprudence  that  there  can 
not  be  a  de  facto  officer  unless  there  be  a  de  jure  office, — in 
other  words,  there  can  not  be  such  a  thing  as  a  de  facto  office. 
Hildreth  v.  Mclntire,  1  J.  J.  Marsh.  206 ;  Stephens  v.  The 
People,  89  111.  337 ;   5  Wait's  Actions  and  Defences,  7. 

It  results,  that  even  if  the  rule  as  to  de  facto  officers  applies 
to  administrators,  unless  Joiner  was  dead  there  was  no  estate 
to  administer,  and  if  there  was  no  estate  to  administer  there 
could  not  be  an  administrator,  de  facto  or  de  jure.  Roderigas 
v.  East  River  Savings  Institution,  76  N.  Y.  316;  Allen  v. 
Dundas,  3  Term  Kep.  123;  Griffith  v.  Frazier,  8  Cranch,  9; 
Munroe  v.  The  People,  102  111.  406. 

To  so  construe  the  statute  cited  by  appellants  as  to  render 
the  granting  of  letters  of  administration  upon  the  estate  of  a 
living  person  binding  upon  such  person,  is  to  render  it  un- 
constitutional. Const.  1870,  art.  6,  sec.  18;  Lavin  v.  Emi- 
grant Industrial  Savings  Bank,  9  U.  S.  541 ;  Gilmore  v.  Sapp, 
100  111.  297;   Campbell  v.  Campbell,  63  id.  462. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Fourth  District,  affirming  a  judgment  of  the  circuit 
court  of  St.  Clair  county  for  the  sum  of  $703.87,  in  favor  of 
the  People  of  the  State  of  Illinois,  for  the  use  of  John  Joiner, 
and  against  Charles  W.  Thomas,  the  appellant,  and  others, 
on  his  official  bond  as  late  master  in  chancery  of  St.  Clair 
county. 

It  appears  that  after  the  execution  of  the  bond  sued  on, 
and  during  his  term  of  office,  there  came  into  Thomas'  hands, 
as  such  master,  certain  moneys,  being  the  proceeds  of  a  sale 
of  real  estate  made  by  him  in  a  partition  proceeding,  $703.87 
of  which  belonged  to  the  said  Joiner,  and  for  which  the  re- 
covery in  this  suit  was  had.  Long  before  the  partition  pro- 
ceedings, however,  Joiner  had  left  his  home  and  people  in 
St.  Clair  county,  and  his  whereabouts  was  to  them,  and  all 
his  former  acquaintances,  wholly  unknown.  Not  having  been 
heard  of  by  any  of  his  relations  or  acquaintances  for  more 
than  seven  years,  his  brother,  Daniel  Joiner,  acting  upon  the 
hypothesis  he  was  dead,  applied  to  and  obtained  from  the 
county  court  of  St.  Clair  county  letters  of  administration  on 
his  estate.  After  administration  had  been  thus  granted  on 
John's  estate  upon  the  hypothesis  that  he  was  dead,  the  said 
Charles  W.  Thomas,  upon  formal  demand  by  Daniel  Joiner, 
paid  to  him,  as  the  administrator  of  John,  the  latter's  share 
in  the  proceeds  of  the  partition  sale.  John  subsequently, 
however,  turned  up  alive,  and  on  Thomas'  refusal  to  pay  the 
claim  a  second  time,  instituted  the  present  action,  with  the 
results  already  stated. 

The  foregoing  facts  are  specially  pleaded  as  a  defence  to 
the  action,  and  the  question  for  determination  is,  are  they 
sufficient  for  that  purpose.  While  the  question  has  never  be- 
fore, so  far  as  we  are  advised,  been  directly  presented  to  this 
court,  yet  it  is  by  no  means  a  new  one.     It  has  frequently 
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been  mooted  before  the  courts  of  this  country  and  of  England, 
though  actual  decisions  directly  upon  the  question  are  not 
very  numerous.  Judging  from  the  cases  where  the  point  has 
come  directly  in  judgment,  as  well  as  from  judicial  dicta  and 
expressions  of  opinion  to  be  found  in  the  standard  text-books, 
there  has  been  but  little  diversity  of  opinion  upon  the  ques- 
tion. The  general  doctrine  on  the  subject  undoubtedly  is, 
that  a  grant  of  administration  on  a  live  man's  estate,  to- 
gether with  all  acts  done  under  such  a  grant,  is  absolutely 
null  and  void.  Allen  v.  Dundos,  3  T.  K.  125;  Freeman  on 
Judgments,  (3d  ed.)  sec.  319  a;  Jochumsen  v.  Suffolk  Savings 
Bank,  3  Allen,  87;  D'Arusment  v.  Jones,  4  Lea,  251,  40  Am. 
Eep.  12;  Stephenson  v.  Superior  Court,  15  Eep.  (Col.)  140; 
Melia  v.  Simmons,  45  Wis.  334,  30  Am.  Eep.  746 ;  Griffith  v. 
Frazier,  8  Cranch,  23. 

It  is  said  by  Freeman,  in  discussing  the  question,  in  his 
work  on  Judgments,  above  cited:  "The  decrees  and  orders 
of  a  probate  or  surrogate's  court,  made  in  the  exercise  of 
jurisdiction  conferred  upon  it  by  law,  are  as  final  and  conclu- 
sive as  the  judgments,  decrees  or  orders  of  any  other  court. 
The  character  and  finality  of  res  judicata  attach  to  the  deci- 
sions made  in  probate  or  surrogate's  courts,  irrespective  of 
the  nature  of  the  issue  determined,  provided,  always,  that  the 
court  had  jurisdiction  to  determine  it.  Hence,  whether  the 
adjudication  be  for  or  against  the  validity  of  a  will,  for  or 
against  granting  letters  Of  administration,  allowing  or  dis- 
allowing an  account,  granting  or  refusing  to  grant  a  home- 
stead, it  is  in  either  case  a  final  settlement  of  the  matter  of 
which  it  assumes  to  dispose,  and  it  can  not  be  collaterally 
attacked,  impeached  or  avoided  in  the  same  or  in  any  other 
court  by  any  of  the  parties  thereto,  nor  by  any  person  in 
privity  with  them.  It  is,  however,  as  in  other  cases,  essen- 
tial that  the  parties  to  be  affected  be  brought  within  the 
jurisdiction  of  the  court  by  the  service  of  notice  prescribed 
by  law,  and  that  the  court  have  jurisdiction  over  the  subject 
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matter.  The  question  occasionally  arises  whether  the  grant 
of  letters  testamentary  or  of  administration  on  the  estate  of 
a  person  in  fact  living,  but  supposed  to  be  dead,  is  an  act 
beyond  the  jurisdiction  of  the  court,  and  therefore  so  utterly 
void  that  no  person  is  protected  in  dealing  with  the  executor 
or  administrator  while  his  letters  remain  unrevoked.  The 
weight  of  authority  is  very  decidedly  to  the  effect  that  the 
decease  of  the  supposed  decedent  is  a  prerequisite  to  the 
jurisdiction  of  the  court,  and  that  he  is  wholly  unaffected  by 
the  proceedings  for  the  settlement  of  his  estate, — the  only 
adjudication,  so  far  as  we  are  aware,  in  conflict  with  the  rule 
here  stated,  having  been  rendered  by  the  Court  of  Appeals  of 
the  State  of  New  York."  We  fully  concur  in  this  general 
statement  of  the  author  on  the  subject. 

In  line  with  the  doctrine  here  announced  it  is  said  in 
Mella  v.  Simmons,  supra:  "The  proceedings  of  administra- 
tion, settlement  and  assignment  of  the  estate  of  the  respond- 
ent, represented  to  have  been  dead  when  he  was  and  still  is 
alive,  are  absolutely  null  and  void,  for  all  purposes  whatso- 
ever. *  *  *  The  county  court  of  Dodge  county,  or  any 
other  court,  has  no  jurisdiction  in  this  particular  case  or  in 
such  a  class  of  cases.  There  is  no  class  of  cases  which 
embraces  the  administration  of  the  estates  of  living  persons 
as  if  they  were  dead.  The  proceedings  are  void  ab  initio  and 
throughout.  If  this  case  falls  within  any  class  of  cases,  it 
is  a  class  in  which  no  court  has  any  right  to  deliberate  or 
render  any  judgment,  and  in  which  every  conceivable  act  is 
an  absolute  nullity.  The  only  jurisdiction  the  county  court 
has  in  respect  to  the  administration  of  estates,  is  over  the 
estates  of  dead  persons.  It  would  seem  that  the  bare  state- 
ment of  such  a  proposition  is  enough,  without  citing  authori- 
ties. " 

The  only  case  we  have  been  able  to  find,  or  to  which  our 
attention  has  been  called,  holding  a  contrary  doctrine,  is  that 
of  Roderigos  v.  East  Elver  Savings  Institution,  63  N.  Y.  460, 
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(referred  to  by  Freeman  in  the  above  citation,)  which  was 
decided  by  a  divided  court  of  three  to  four,  and  has  since 
been  the  subject  of  much  adverse  criticism.  (10  Am.  Law 
Beg.  787;  15  id.  212.)  The  case,  it  is  true,  is  placed  upon 
the  peculiar  provisions  of  the  New  York  statutes,  but  we 
confess  we  see  nothing  in  them  that  seems  to  warrant  the 
conclusions  drawn  from  them.  Moreover,  we  regard  the 
authority  of  that  case  as  a  precedent,  even  in  New  York, 
much  shaken  by  the  reasoning  of  the  New  York  Court  of 
Appeals  in  the  same  case,  when  before  it  on  a  subsequent 
occasion.  The  case  as  last  reported  will  be  found  in  76 
N.  Y.  316. 

It  must  be  conceded  that  if  the  probate  court  had  authority 
to  act  at  all  in  the  particular  case  before  it,  then  its  adjudi- 
cation, like  that  of  any  other  court,  became  binding  and  con- 
clusive upon  all  parties  to  the  proceeding,  until  reversed  or 
otherwise  set  aside.  The  real  question  therefore  is,  whether 
the  court  had  -any  authority  to  act  at  all.  The  contention 
of  appellant  is,  "that  the  jurisdiction  of  the  probate  court 
did  not  depend  upon  the  death  of  Joiner,  but  upon  the  fact 
that  that  court  was  set  in  motion  by  the  application  for  an 
administrator,  and  having  been  so  set  in  motion,  its  jurisdic- 
tion to  investigate  and  decide  was  complete,  and  its  decision 
can  not  be  collaterally  attacked  as  to  anything  the  court  was 
called  upon  to  decide."  This  proposition,  in  the  light  of  the 
facts  as  confessed  upon  the  record  before  us,  we  regard  as 
fundamentally  erroneous.  Jurisdiction,  in  the  general  and 
most  appropriate  sense  of  that  term,  as  applied  to  the  sub- 
ject matter  of  a  suit  at  law  or  in  equity,  is  always  conferred 
by  law,  and  it  is  a  fatal  error  to  suppose  the  power  to  decide 
in  any  case  rests  solely  upon  the  averments  in  a  pleading. 
It  is  true  that  a  court  is  not  permitted,  on  its  own  motion, 
to  institute  a  suit  between  the  parties  to  a  controversy.  As 
claimed  by  appellant,  there  must  be  a  properly  framed  com- 
plaint or  other  pleading  showing  a  cause  of  action  within  the 
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jurisdiction  of  the  court,  before  it  can  lawfully  proceed  to 
adjudicate.  But  behind  all  this  there  must  be  power  in  the 
court,  conferred  by  law,  to  act  in  a  real  case  of  the  character 
of  the  one  supposed  by  the  pleading  or  complaint,  and  if 
there  is  not,  the  whole  proceeding,  and  all  acts  done  under 
it,  will  be  inoperative  and  void. 

The  position  of  appellant  is  well  met  by  the  case  of  Griffith 
v.  Frazier,  supra,  where  the  question  in  hand  came  under 
consideration.  Chief  Justice  Marshall,  speaking  for  the 
court,  said  in  that  case:  "To  give  the  ordinary  jurisdiction, 
a  case  in  which,  by  law,  letters  of  administration  may  issue, 
must  be  brought  before  him.  In  the  common  case  of  intes- 
tacy it  is  clear  that  letters  of  administration  must.be  granted 
to  some  person  by  the  ordinary ;  and  though  they  should  be 
granted  to  one  not  entitled  by  law,  still  the  act  is  binding 
until  annulled  by  the  competent  authority,  because  he  had 
power  to  grant  letters  of  administration  in  the  case.  But 
suppose  administration  to  be  granted  on  the  estate  of  a  per- 
son not  really  dead  ?  The  act,  all  will  admit,  is  totally  void. 
Yet  the  ordinary  must  always  inquire  and  decide  whether  the 
person  whose  estate  is  to  be  committed  to  the  care  of  others 
be  dead  or  in  life.  It  is  a  branch  of  every  cause  in  which 
letters  of  administration  issue.  Yet  the  decision  of  the  ordi- 
nary that  the  person  on  whose  estate  he  acts  is  dead,  if  the 
fact  be  otherwise,  does  not  invest  the  person  he  may  appoint 
with  the  character  or  powers  of  an  administrator.  The  case, 
in  truth,  was  not  one  within  his  jurisdiction.  It  was  not  one 
in  which  he  had  a  right  to  deliberate, — it  was  not  one  com- 
mitted to  him  by  the  law ;  and  although  one  of  the  points 
occurs  in  all  cases  proper  for  his  tribunal,  yet  that  point 
can  not  bring  the  subject  within  his  jurisdiction." 

The  general  proposition  that  under  our  system  of  govern- 
ment no  one  can  be  deprived  of  his  life,  liberty  or  property 
without  due  process  of  law,  is  not  denied  or  questioned,  and 
as   John  Joiner  was  in  no  sense  a  party  to  the  proceeding 
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before  the  probate  court  when  letters  on  his  estate  were 
granted,  on  what  principle  can  he  be  said  to  be  bound  by 
the  action  of  the  court  in  making  the  grant  ?  The  general 
rule  unquestionably  is,  that  no  one  is  bound  by  an  adjudica- 
tion of  which  he  had  no  notice  or  to  which  he  was  not  a 
party.  Testing  the  present  case  by  this  rule,  appellee  is 
clearly  not  bound. 

But  it  is  said  the  grant  of  letters  upon  an  estate  is  in  the 
nature  of  a  proceeding  in  rem,  and  therefore  the  case  in  hand 
does  not  come  within  the  rule  mentioned, — that  the  proceed- 
ing being  against  the  estate  itself,  those  having  an  interest 
in  it  must  look  out  for  themselves.  Conceding  this  to  be  so, 
what  follows  ?  Are  we  to  conclude  because  the  law  confers 
power  upon  the  probate  court  to  grant  administration  on  a 
dead  man's  estate,  upon  a  mere  ex  parte  petition,  that  it 
therefore  follows  the  court  may  lawfully  make  such  grant 
upon  a  live  man's  estate,  and  that  even  without  giving  him 
an  opportunity  to  be  heard?  By  the  18th  section  of  article 
6,  of  the  present  constitution,  in  denning  the  probate  juris- 
diction of  county  courts,  it  is  declared  :  "County  courts  shall 
be  courts  of  record,  and  shall  have  original  jurisdiction  in 
all  matters  of  probate  and  settlement  of  estates  of  deceased 
persons,''  etc.  Thus  the  county  court,  as  a  court  of  probate, 
is  expressly  clothed  with  power  to  settle  estates  of  "deceased 
persons, "  and  this,  according  to  a  familiar  rule  of  construc- 
tion, by  implication  forbids  the  exercise  of  such  power  over 
the  estates  of  live  persons. 

Begarding,  then,  the  administration  of  a  dead  man's  estate 
as  a  proceeding  in  rem,  and  looking  to  the  constitutional  lim- 
itation of  the  court's  power  in  such  cases,  what  is  the  first 
essential  condition  to  the  exercise  of  this  power  ?  Manifestly 
the  existence  of  a  dead  person's  estate,  for  the  court  has  no 
power  to  grant  administration  on  any  other  kind  of  an  estate, 
and  any  attempt  to  do  so  will  necessarily  be  inoperative  and 
void.     In  every  proceeding  in  rem,  and  in  every  case  in  the 
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nature  of  a  proceeding  in  rem,  there  is  some  great  central 
controlling  fact  upon  which  the  jurisdiction  or  power  in  the 
court  to  act  at  all  depends,  and  such  fact  must  have  an 
actual  existence,  otherwise  the  jurisdiction  will  fail.     (Thomp- 
son v.  Whitman,  18  Wall.  457;    Wheelwright  v.  Depeyster,  1 
Johns.  471 ;  Rose  v.  Hunsly,  4  Cranch,  269.)     In  the  case 
last  cited  it  is  said  by  Chief  Justice  Marshall,  speaking  for 
the  court :     "Upon  principle  it  would  seem  that  the  opera- 
tion of  every  judgment  must  depend  on  the  power  of  the 
court  to  render  that  judgment, — or,  in  other  words,  on  its 
jurisdiction  over  the  subject  matter  which  it  has  determined. 
In  some  cases  that  jurisdiction  unquestionably  depends  as 
well  on  the  state  of  the  thing  as  the  constitution  of  the 
court.     If,  by  any  means  whatever,  a  prize  court  should  be 
induced  to  condemn,  as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended  that  this  condem- 
nation operated  a  change  of  property."     With  equal  pro- 
priety it  may  be  said,  if  by  any  means  a  probate  court  should 
grant  letters  of  administration  upon  the  estate  of  one  still 
living,  the  title  of  the  owner  of  such  estate  could  not  thereby 
be  affected.     The  great  central  fact  in  this  class  of  cases,  as 
we  have  already  seen,  is  the  existence  of  a  decedent's  estate 
subject  to  administration  and  distribution  by  the  probate 
court  of  the  proper  county.     It  is  confessed,  upon  the  record 
before  us,  that  in  the  present  case  the  owner  of  the  estate  in 
question  at  the  time  of  the  grant  of  letters  was,  and  still  is, 
alive.     It  follows,  therefore,  the  grant  was  unauthorized  and 
void. 

The  cases  of  Wight  v.  Wallbaum,  39  111.  563,  Dodge  v.  Cole, 
97  id.  338,  and  other  cases  cited  by  appellant,  are  supposed 
to  be  inconsistent  with  the  view  here  taken.  We  do  not 
think  so.  In  the  Wight  case  there  was  no  defect  of  juris- 
diction. There  was  present  the  estate  of  a  dead  man  to  be 
administered.  This  actual  fact  authorized  the  court  to  pro- 
ceed, and  a  mere  irregularity  in  the  proceeding  could  not,  as 
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was  held  in  that  case,  be  taken  advantage  of  in  a  collateral 
proceeding.  So  in  the  Dodge  case,  there  was  an  insane  per- 
son to  be  cared  for  and  protected  by  a  court  of  chancery. 
That  was  the  great  central  fact  in  that  case  upon  which  the 
jurisdiction  of  the  court  depended.  If,  in  that  case,  there 
had  been  no  insane  person,  and  such  fact  had  been  admitted 
upon  the  record,  as  is  here,  then  that  and  the  present  case 
would  be  in  principle  alike ;  but  such  is  not  the  fact.  Take 
the  common  case  of  a  proceeding  in  admiralty  to  enforce 
maritime  liens  against  a  ship  or  other  water  craft.  Un- 
questionably before  the  court  could  lawfully  proceed  there 
would  have  to  exist,  as  a  fact,  a  ship,  or  other  maritime 
vessel,  subject  to  the  order  and  adjudication  of  the  court, 
otherwise  it  would  have  no  power  to  act  at  all.  Suppose,  in 
a  case  of  that  kind,  the  liens  sought  to  be  enforced  were,  in 
point  of  fact,  on  a  private  residence  situated  upon  dry  land, 
and  the  court  should  nevertheless,  after  hearing  the  case,  go 
on  and  order  a  sale  of  the  premises,  would  the  owner's  title 
to  the  property  be  thereby  divested  ?  Surely  not.  And  why 
so?  Simply  because  the  court  had  no  power  or  jurisdiction 
to  act  at  all  in  that  kind  of  case. 

All  persons  are  presumed  to  know  the  law,  and  hence,  in 
theory  at  least,  there  can  be  no  great  hardship  in  holding 
that  every  one  acts  at  his  peril  in  dealing  with  an  adminis- 
trator who  has  been  appointed  upon  a  mere  presumption  that 
his  supposed  intestate  is  dead.  Every  one  dealing  with  an 
administrator  thus  appointed  is  conclusively  presumed  to 
know,  if  the  supposed,  intestate  should  subsequently  turn  up 
alive,  the  grant  of  administration,  and  all  acts  done  under  it, 
would  be  absolutely  void. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Samuel  T.  Songer  et  al. 

v. 
James  Partridge  et  al. 

Filed  at  Mt.  Vernon  May  7, 1883 — Rehearing  denied  November  Term,  1883. 

1.  Fraudulent  conveyance — binding  between  the  parties.  Where 
one  person  conveys  property  to  another  with  intent  to  defraud  creditors,  a 
court  of  equity  will  not  aid  the  grantor  to  regain  the  property  so  placed  be- 
yond his  control,  but,  as  a  general  rule,  will  leave  the  parties  in  the  position 
in  which  they  have  voluntarily  placed  themselves. 

2.  Same  —  when  subsequent  contract  to  reconvey  may  be  enforced. 
Although  a  conveyance  of  land  is  made  which  is  fraudulent,  in  law,  as  to 
creditors  of  the  grantor,  and  which  is  set  aside  at  the  instance  of  his  cred- 
itors in  a  proceeding  in  bankruptcy,  yet,  where  the  grantor,  after  paying  all 
his  debts  and  obtaining  his  discharge,  surrenders  to  his  grantee  the  notes 
given  by  him,  and  the  latter,  in  consideration  of  such  surrender,  relinquishes 
all  his  right,  title  and  interest  in  the  premises  under  the  conveyance,  which, 
by  agreement,  is  to  be  cancelled,  the  latter  agreement  may  be  enforced  in 
equity,  as  the  transfer  of  the  property  is  purged  of  the  fraud,  and  the  new 
contract  is  founded  on  a  valid  consideration. 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the  Hon. 
Chauncey  S.  Conger,  Judge,  presiding. 

Mr.  Rufus  Cope,  and  Mr.  C.  C  Boggs,  for  the  appellants : 

A  deed  may  be  fraudulent,  though  not  made  to  avoid  the 
payment  of  debts.  It  is  enough  if  it  is  intended  to  in  anywise 
embarrass,  hinder  or  delay  the  creditor.  Dunaway  v.  Robert- 
son, 95  111.  420 ;  Phelps  v.  Carts,  80  id.  109 ;  Quarles  v.  Kerr, 
14  Gratt.  48 ;  Bump  on  Fraudulent  Conveyances,  19,  20. 

The  conveyance,  being  fraudulent,  was  good  as  to  all  the 
world  except  creditors.  They  being  satisfied,  the  deed  stands 
good,  and  can  not  be  avoided  by  the  grantor.  Hannon  v. 
Hannon,  63  111.  512;  Campbell  v.  Whitson,  68  id.  240;  Horn 
v.  Zimmerman,  45  id.  14;    Ward  v.  Enders,  29  id.  519. 

Equity  will  not  remove  a  cloud  on  a  title  resulting  from  a 
contract  against  public  policy.    Bestor  v.  Wathen,  60  111.  138  ; 
Linder  v.  Carpenter,  62  id.  309. 
34—107  III. 


530  Songeb  et  al.  v.  Partridge  et  ah  [Nov. 

Brief  for  the  Appellees. 

A  court  of  chancery  will  not  interfere  to  grant  relief  to 
either  of  two  parties  who  have  engaged  in  a  fraudulent  trans- 
action out  of  which  suit  has  arisen.  Miller  v.  Markle,  21 
111.  152;  Kerr  on  Fraud  and  Mistake,  324-326;  Dunning  v. 
Bathrick,  41  111.  425. 

If  lands  be  conveyed  under  a  fraudulent  contract,  and  the 
grantor  complies  with  his  part  of  the  agreement,  yet  he  can 
not  have  the  aid  of  a  court  of  equity,  either  to  force  a  com- 
pliance with  the  agreement  or  to  order  a  reconveyance,  or 
cancellation  of  the  deed.  The  rule  in  equity  is  to  leave  the 
parties  to  an  illegal  or  fraudulent  transaction  exactly  in  the 
position  their  fraudulent  acts  left  them,  extending  aid  to 
neither.  St.  Louis  and  Jacksonville  R.  R.  Co.  v.  Mathers,  71 
111.  592. 

Nor  will  a  subsequent  agreement  to  convey,  founded  on 
the  original  transaction,  be  enforced.  Eyre  v.  Eyre,  4  C.  E. 
Green,  42. 

A  court  of  equity  so  abhors  a  fraud  that  it  will  take  up 
the  objection  of  its  own  motion,  if  it  appears  from  the  bill, 
whether  the  defendant  interpose  it  or  not.  Kerr  on  Fraud 
and  Mistake,  374;  Hamilton  v.  Ball,  2  Ired.  Eq.  191. 

If  the  case  be  between  different  volunteers,  a  court  of 
equity  will  not  interfere,  but  will  leave  the  parties  where  it 
finds  them.  It  will  not  aid  one  volunteer  against  another. 
1  Story's  Eq.  Jur.  433  ;  Salmon  v.  Bennett,  1  Am.  L.  C.  61 ; 
Dunning  v.  Bathrick,  41  111.  425. 

Mr.  J.  M.  Crebs,  Mr.  J.  E.  Creighton,  and  Messrs.  Beecher 
&  Travis,  for  the  appellees : 

It  is  the  policy  of  the  law  to  induce  parties  to  abandon 
illegal  or  fraudulent  contracts,  and  substitute  valid  ones 
instead  of  them.  Bump  on  Fraudulent  Conveyances,  (3d  ed.) 
p.  482,  title  "Kescission;  "Starr  v.  Wright,  20  Ohio  St.  107; 
White  v.  Brocaiv,  14  id.  341 ;  Swift  et  al.  v.  Holdridge  et  al. 
10  id.  231 ;  Matthews  v.  Back,  43  Maine,  265  ;  Fargo  v.  Ladd 
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d  Reed,  6  Wis.  118;  Hutchins  v.  Sprague  et  al.  4  N.  II.  -109; 
Thomas  v.  Goodwin  et  al.  12  Mass.  140  ;  King  v.  Cantrel,  4 
Ired.  251 ;  White  v.  White,  13  id.  265;  Thrall  v.  Spencer,  16 
Conn.  135;  Clark's  Admr.  v.  Pucker,  7  B.  Mon.  583;  Davis 
v.  Graves,  29  Barb.  480;  Stanton  v.  SViaztf  e£  aZ.  59  Tenn. 
12;  Brooks  v.  Martin,  2  Wall.  70;  Sumner  v.  Hicks,  2  Blackf. 
532. 

Although  a  contract  may  have  been  declared  void,  as  hin- 
dering or  delaying  creditors,  yet  if  a  subsequent  arrangement 
is  fairly  made,  on  a  sufficient  consideration,  it  will  be  valid. 
See  same  authorities  cited  above,  and  Hess  v.  Final,  32 
Mich.  517;  Conkling  et  al.  v.  Carson  et  al.  11  111.  503;  Sterry 
v.  Arden,  1  Johns.  Ch.  261. 

The  notes  given  by  Buffington  to  Fitzgerald  were  valid, 
and  surrendering  them  up  was  a  sufficient  consideration. 
Parker  v.  Tiffany,  52  111.  286. 

The  contract  was  valid  between  the  parties,  and  could  only 
be  avoided  by  creditors  or  others  injured.  If  the  creditors 
did  not  complain,  or  if  they  had  been  paid,  it  was  no  longer 
a  fraud.     Parker  v.  Tiffany,  52  111.  286. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Jasper  Partridge  and 
Isaac  Fitzgerald,  in  the  circuit  court  of  Wayne  county,  against 
Titus  Buffington  and  Samuel  T.  Songer,  to  enjoin  the  prose- 
cution of  an  action  of  ejectment,  and  to  set  aside  a  certain 
deed  executed  by  Fitzgerald  to  Buffington,  purporting  to  con- 
vey certain  premises  to  him.  The  defendants  interposed  a 
demurrer  to  the  bill,  which  was  overruled,  and  they  electing 
to  abide  by  the  demurrer,  a  decree  was  rendered  in  favor  of 
complainants,  as  prayed  for  in  the  bill. 

As  the  demurrer  admits  the  material  allegations  of  the 
bill,  so  far  as  this  record  is  concerned  they  are  to  be  taken 
as  true.     Conceding,  then,  the  truth  of  the  material  allega- 
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tions  of  the  bill,  the  question  presented  is  whether  they  are 
sufficient  to  authorize  the  decree  rendered  by  the  court. 

It  appears  from  the  bill  that  in  1867  complainant  Fitz- 
gerald owned  in  fee  lots  17  and  19,  in  the  town  of  Fairfield, 
and  other  real  estate  ;  that  he  was  largely  indebted  to  various 
parties  from  whom  he  had  purchased  goods ;  that  he  owned 
a  large  amount  of  real  estate,  but  could  not  realize  ready 
money  upon  it ;  that  he  was  threatened  by  some  of  his  cred- 
itors with  bankrupt  proceedings ;  that  in  or,der  to  protect  his 
own  rights  and  the  rights  of  his  creditors,  believing  he  could 
sell  his  lands  and  real  estate  to  a  better  advantage  for  his 
own  interest  and  the  interest  of  his  creditors  than  the  same 
could  be  sold  by  the  officers  of  the  law,  knowing  at  the  same 
time  that  under  the  Bankrupt  law  any  conveyance  he  might 
make  might  be  set  aside  within  six  months  by  his  creditors, 
should  they  commence  bankrupt  proceedings  against  him, 
on  the  13th  day  of  December,  1867,  he  executed  and  deliv- 
ered to  Buffington, — who  also  knew  all  the  facts, — a  deed  of 
the  property  and  other  lands  for  $5100,  for  which  Buffington 
gave  his  notes.  It  is  also  alleged  in  the  bill  that  Buffington 
and  Fitzgerald  understood  that  the  deed  might  be  set  aside 
by  the  creditors,  and  they  agreed  that  if  the  creditors  should 
set  aside  such  conveyance  Fitzgerald  should  then  surrender 
to  Buffington  his  notes,  and  that  Buffington  should  surrender 
any  rights  he  might  have  in  the  lands  which  had  been  con- 
veyed to  him.  It  is  also  alleged  that  proceedings  in  bank- 
ruptcy were  commenced  in  the  United  States  District  Court 
at  Springfield ;  that  the  creditors,  through  the  assignee, 
applied  to  the  court  to  have  the  deed  made  to  Buffington 
cancelled,  and  the  deed  was  vacated  by  order  of  the  court, 
and  the  property  subjected  to  sale  to  pay  the  debts  of  Fitz- 
gerald. It  is  also  alleged  that  in  the  proceedings  a  home- 
stead was  assigned  Fitzgerald  in  lot  19.  The  bill  also 
contains  this  allegation :  "Your  orator,  Fitzgerald,  after 
said  sale  was  set  aside,  having  paid  and  settled  the  decree 
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and  judgment  in  bankruptcy  in  full,  and  got  a  full  and  com- 
plete discharge,  showing  a  full  settlement  with  his  creditors, 
in  consideration  of  such  understanding  on  the  part  of  both 
your  orator,  Fitzgerald,  and  said  defendant,  Buffington,  orator 
did  then  and  there  deliver  and  surrender  to  defendant,  Buf- 
fington, the  notes  for  said  lots,  and  he  (Buffington)  did  then 
and  there  surrender  all  right,  title,  interest,  claim  and  de- 
mand he  had  in  and  to  said  lots  by  virtue  of  said  deed  to 
orator.  *  *  *  That  said  deed  then  and  there  between 
them  was  cancelled,  and,  as  they  both  supposed,  was  fully 
avoided  by  the  judgment  of  the  court  aforesaid."  It  also 
appears  from  the  allegations  of  the  bill,  that  some  time  sub- 
sequent to  the  surrender  of  the  notes  and  the  agreement  to 
cancel  and  surrender  the  deed,  Buffington  claimed  title  in 
the  lots,  and  conveyed  lots  17  and  19  to  Samuel  T.  Songer; 
that  the  deed  was  made  without  consideration,  and  that 
Songer  had  full  notice  of  the  rights  of  complainants  in  the 
premises ;  that  Songer,  in  order  to  harass  the  complainants, 
brought  an  action  of  ejectment  to  recover  the  possession  of 
the  premises.  The  bill  contains  other  allegations,  but  it  will 
not  be  necessary  to  refer  to  them  here. 

It  is  contended  by  appellants  that  the  conveyance  of  the 
property  by  Fitzgerald  to  Buffington  was  fraudulent,  and 
being  fraudulent  it  is  binding  and  valid  as  against  all  per- 
sons except  creditors  of  Fitzgerald.  Where  one  person  con- 
veys property  to  another  for  the  purpose  and  with  the  intent 
to  defraud  creditors,  courts  of  equity  will  not  aid  such  per- 
sons to  regain  the  property  thus  fraudulently  placed  beyond 
control,  but  as  a  general  rule  courts  of  equity  will  leave  par- 
ties to  a  fraudulent  transaction  in  the  position  they  have 
voluntarily  placed  themselves.  Do  the  facts  of  this  case 
bring  it  within  the  rule  announced  ?  From  the  allegations  in 
the  bill  it  may  be  that  no  actual  fraud  was  contemplated, — 
that  the  object  was  to  make  as  large  an  amount  as  possible 
out  of  the  property  for  the  benefit  of  creditors, — but  under 
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the  rules   of   the  law   doubtless    the   conveyance  might   be 
regarded  as  fraudulent  in  law.     But  if  the  conveyance  was 
fraudulent  at  law,  and  liable  to  be  set  aside  by  creditors,  the 
question  arises  whether  a  subsequent  contract  entered  into 
between  the  parties  in  relation  to  the   conveyance  may  be 
enforced.     It  appears  from  the  bill,  that  after  the  deed  was 
set  aside  upon  application  of  the  creditors,  Fitzgerald  paid 
his  debts  and  obtained  a  full  discharge,  showing  a  full  settle- 
ment with  his  creditors.     After  this  settlement  Fitzgerald 
then-  surrendered  to  Buffington  the  notes  which  he  had  given 
for  the  property,  and  in  consideration  of  the  giving  up  of 
the  notes  Buffington  surrendered  all  right,  title  and  interest, 
claim  and  demand,  he  had  in  and  to  said  lots  by  virtue  of 
the  deed  which  Fitzgerald  had  made  to  him,  and  the  deed 
was,  by  agreement,  to  be  cancelled.     While  the  original  sale 
might  be  regarded  as  fraudulent  at  law,  and  Fitzgerald  unable 
to  enforce  in  a  court  of  equity  any  rights  in  regard  to  the 
property  conveyed   which   arose  under  or  by   virtue  of  the 
fraudulent    conveyance,    yet   we   perceive    no   reason   which 
will  prevent  a  court  from  enforcing  a  contract  entered  into 
between  the  parties  in  regard  to  the  property  after  the  cred- 
itors had  all  been  paid,  and  after  the  transfer  of  the  property 
had  ceased   to  be  a  fraudulent  conveyance.     Here,  after  the 
transfer  of  the  property  had  been  purged  of  its  obnoxious 
character,  in  consideration  that  Buffington  would  relinquish 
all  claim  to  the  lands  under  the  deed,  the  complainant  deliv- 
ered to  him  his  notes,  amounting  to  over  $5000.     This  was 
a  legitimate  contract,   founded  upon  a  valid  consideration, 
and  we  are  aware  of  no  principle  which  will  forbid  its  en- 
forcement. 

A  question  not  unlike  the  one  here  involved  arose  in  Parker 
v.  Tiffany,  52  111.  286,  and  a  contract  entered  into  between 
hvo  parties  to  a  fraudulent  contract  after  it  had  ceased  to 
be  such,  was  sustained.  It  is  there  said:  "Whatever  the 
nature  of  the  first  transaction,  and  its  consequences,  the  sub- 
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sequent  surrender  of  the  note,  and  recognition  of  appellee's 
ownership  of  the  property,  could  not  be  affected  by  it." 
Here  the  surrender  of  Buffington's  notes  was  a  sufficient 
consideration  for  his  agreement  to  relinquish  and  surrender 
all  claim  of  title  to  the  lots,  and  we  perceive  no  reason  which 
will  prevent  a  court  of  equity  from  enforcing  such  an  agree- 
ment, based,  as  it  was,  upon  a  valid  consideration.  If  reli- 
ance was  placed  on  the  original  agreement  entered  into  at  the 
time  the  deed  was  made  to  Buffington,  a  different  question 
would  be  presented ;  but  such  is  not  the  case.  The  decree  of 
the  circuit  court  was  doubtless  rendered  upon  the  new  agree- 
ment made  by  the  parties  after  complainant  had  paid  his 
debts,  and  being  founded  upon  that  contract  we  are  of  opinion 
it  was  correct. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Charles  K.  Harland 

v. 
Henry  B.  Eastman. 

Filed  at  Ottawa  September  29,  1883. 

1.  Evidence — hearsay — as  to  pedigree.  Facts  involved  in  a  question 
of  pedigree  may  be  established  by  proof  of  general  reputation  in  the  family, 
or  by  proof  of  what  deceased  members  of  the  family  may  have  said. 

2.  The  husband  of  a  grandchild  will  not  be  allowed  to  swear  to  any  spe- 
cific thing  which  his  wife,  or  either  of  her  uncles,  still  living,  has  said  in  his 
hearing  as  to  the  death  of  the  wife's  grandfather,  and  what  heirs  survive  him; 
nor  can  he  be  allowed  to  state  his  conclusions  from  such  unsworn  statements, 
unless  all  of  them  taken  together,  with  their  surroundings,  enable  him  to 
say  such  was  the  accepted  state  of  the  case  in  the  family,  or  such  was  the 
uncontradicted  repute  in  the  family. 

3.  Where  a  witness  called  to  prove  pedigree  and  heirship,  (a  relative  of 
the  deceased  by  marriage,)  in  his  testimony  shows  that  his  association  with 
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the  family  was  so  slight  that  the  presumption  of  his  knowledge  arising  from 
that  relation  is  entirely  rebutted  by  his  own  statements,  and  there  are  other 
living  members  of  the  family,  or  relatives,  living  and  within  the  reach  of  the 
process  of  the  court,  his  testimony  as  to  facts  he  has  heard  from  his  wife  will 
not  suffice  to  prove  the  heirship. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

This  is  an  action  of  ejectment,  brought  by  appellee,  against 
appellant,  claiming  title  in  fee  to  lot  45,  block  37,  in  school 
section  addition  to  Chicago,  and  for  the  possession  thereof. 
The  plea  is  not  guilty. 

Plaintiff  claims  that  one  Abraham  B.  Adams  was  the  owner 
in  fee,  and  seeks  to  show  title  in  himself  through  three  deeds, 
executed,  one  by  Enoch' E.  Adams,  one  by  Alfred  A.  Adams, 
and  one  by.  Adelaide  B.  Pate,  each  purporting  to  convey  to 
plaintiff  an  undivided  one-third  of  said  lot.  The  proof  shows 
that  Abraham  B.  Adams  died  in,  1872  or  1873,  and  these 
deeds  were  made  in  1880  and  in  1881.  To  show  title  in 
plaintiff  it  was  necessary  to  show  title  in  these  grantors.  To 
do  this  he  undertook  to  prove  that  these  three  grantors  con- 
stituted the  only  heirs  at  law  of  Abraham  B.  Adams,  deceased. 
To  this  end  he  introduced  as  a  witness  J.  C.  Tucker,  who 
testified  that  he  lived  in  Chicago  from  1856  to  1860,  "and 
off  and  on,  then,  until  1875,"  when  he  moved  back  to  Chi- 
cago, and  had  lived  there  ever  since ;  that  he  knew  Abraham 
B.  Adams  in  his  lifetime;  first  saw  him  in  1863;  he  then 
lived  on  this  property  and  had  a  wife  living  with  him,  and 
witness  saw  him  once  afterwards,  two  to  five  years  later; 
that  witness  knew  two  of  his  children ;  that  there  were  three, 
— Enoch  E.,  Alfred  A.,  and  Sarah;  that  Sarah  was  married, 
and  afterwards  died,  some  thirty  years  ago, — before  the  wit- 
ness knew  the  family ;  that  witness  married  a  daughter  of 
Enoch  E.  Adams, — a  grand-daughter  of  Abraham  B.  Adams  ; 
that  when  Sarah  died  she  left  one  child,  who  married  one 
A.  B.  Pate,  and  is  now  living,  and  is  Mrs.  A.  B.  Pate ;    that 
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Sarah  left  no  other  child.  (At  this  stage  of  the  testimony 
defendant  moved  to  exclude  from  the  jury  this  testimony  as 
to  Sarah  and  her  children.  The  motion  was  denied,  and  de- 
fendant excepted.)  The  witness  further  testified  that  Enoch 
Adams  and  Alfred  are  both  living,  now,  in  the  State  of  Illi- 
nois, and  that  Mrs.  Pate  lives  in  Ohio. 

On  cross-examination  the  witness  stated,  that  when  he 
first  saw  Abraham  B.  Adams,  in  1863,  the  wife  of  witness 
was  with  him,  and  they  stayed  about  two  hours ;  that  wit- 
ness then  lived  at  Cincinnati,  and  had  never  seen  him  before, 
and  on  the  subsequent  visit  he  stayed  about  an  hour, — and 
this  is  all  the  acquaintance  he  had  with  him ;  that  he  has 
no  personal  knowledge  of  his  death  or  his  wife's  death;  that 
he  never  saw  Sarah,  or  knew  her  or  her  family,  or  of  her 
death,  except  from  the  relatives  of  the  wife  of  witness ;  that 
he  never  heard  that  Sarah  ever  had  more  than  one  child ; 
that  Abraham  B.  Adams  was  married  twice;  that  Alfred  A., 
Enoch  E.,  and  Sarah,  were  all  children  by  his  first  wife; 
that  when  witness  called,  as  above  stated,  Abraham  B.  Adams 
was  living  with  his  second  wife ;  that  witness  never  heard  of 
any  children  by  her.  The  witness  then  stated  that  all  he 
knew  about  these  things  was  hearsay,  from  his  wife  and  her 
relatives. 

Michael  0.  Day,  a  witness  for  plaintiff,  testified  that  in 
1856  or  1857  he  heard  Abraham  B.  Adams  say  he  had  a 
son, — a  boy  with  a  farm, — in  Ohio,  somewhere ;  and  that 
this  was  before  he  took  his  second  wife. 

Timothy  Lorden,  another  witness'  for  plaintiff,  who  had 
lived  for  twenty-six  years  within  fifty  feet  of  the  property  in 
controversy,  and  became  acquainted  with  Abraham  B.  Adams 
in  1856,  and  knew  him  ever  after  while  he  lived  upon  this 
property,  testified  that  he  never  knew  of  any  children  by  the 
second  wife. 

This  was  all  the  testimony  relating  to  the  inheritance  from 
Abraham  B.  Adams.     After  plaintiff  closed  his  proofs,  de- 
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fendant  moved  to  exclude  the  testimony  given,  but  the  motion 
was  overruled,  and  defendant  excepted.  After  verdict  for 
plaintiff,  a  motion  for  a  new  trial,  by  defendant,  was  over- 
ruled, to  which  defendant  excepted,  and  thereupon  judgment 
was  given  for  plaintiff.  This  is"  an  appeal  by  defendant  from 
that  judgment. 

Mr.  Allan  C.  Story,  for  the  appellant. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  motion  for  a  new  trial  ought  to  have  been  sustained. 
The  testimony  in  the  case  palpably  failed  to  show  that  the 
three  grantors  in  the  deeds  to  plaintiff  were  the  heirs,  and 
only  heirs,  of  Abraham  B.  Adams.  Facts  involved  in  a 
question  of  pedigree  may  be  established  by  proof  of  general 
reputation  in  the  family,  or  by  proof  of  what  deceased  mem- 
bers of  the  family  have  said.  From  the  necessity  of  the 
case  hearsay  evidence  of  certain  kinds  is  admissible,  in  estab- 
lishing matters  of  pedigree,  and  this  because  it  is  the  best 
evidence  of  which  the  nature  of  the  case  admits.  What  has 
been  said  by  deceased  members  of  the  family  is  admissible, 
upon  the  presumption  that  as  such  members  they  knew,  from 
general  repute  in  the  family,  the  facts  of  which  they  speak. 
Now,  while  such  a  presumption  as  to  the  husband  of  a  grand- 
child of  the  intestate  may,  under  some  circumstances,  pre- 
vail, still  when,  on  cross-examination,  it  is  shown  that  two 
of  the  children  of  the  intestate  are  living,  and  within  the 
reach  of  the  process  of  the  court,  it  will  not  do  to  say  that  the 
testimony  of  such  a  witness  shall  be  deemed  sufficient  where 
he  shows  he  has  no  personal  knowledge  on  the  subject,  and 
fails  to  show  a  general  reputation  in  the  family  in  support 
of  what  he  had  heard,  and  merely  says  he  learned  so  and  so 
from  conversations  with  his  wife  and  her  relatives.     Such 
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conversations  may  have  been  such  in  extent  and  variety, 
and  may  have  been  held  under  such  circumstances,  as  to 
enable  a  witness  to  say  that  such  was  the  reputation  in  the 
family,  but  such  conversations  may  not  have  been  such. 
The  witness  surely  could  not  be  permitted  to  swear  to  any 
specific  thing  which  his  wife,  or  either  of  her  uncles,  had  said 
in  his  hearing,  because  they  are  all  living,  and  their  sworn 
testimony  is  better  than  their  unsworn  statements.  It  fol- 
lows, the  witness  can  not  properly  be  allowed  to  state  his 
conclusion  from  such  unsworn  statements,  unless  all  of  them 
taken  together,  with  their  surroundings,  enable  him  to  say 
such  was  the  accepted  state  of  the  case  in  the  family,  or  such 
was  the  uncontradicted  repute  in  the  family. 

Again,  while  the  witness  says  Abraham  B.  Adams  had 
three  children,  (Enoch,  Alfred  and  Sarah,)  he  nowhere  says, 
distinctly,  that  these  were  his  only  children ;  and  while  he 
undertakes,  in  speaking  of  Sarah,  the  aunt  of  his  wife,  who 
died  many  years  before  the  witness  knew  the  Adams  family 
at  all,  to  say  she  left  only  one  child,  who  is  still  living, 
and  the  wife  of  one  A.  B.  Pate,  he  nowhere  tells  the  given 
name  of  that  child,  or  shows  that  she  was  the  Adelaide  B. 
Pate  who  made  the  deed  to  plaintiff.  If  it  be  true  that  the 
several  grantors  in  these  three  deeds  were  really  the  only 
heirs  at  law,  it  can  readily  be  proven  by  these  three  living 
witnesses.  While  the  witness  produced  is  a  relative  of  de- 
ceased (Adams)  by  marriage,  yet  his  own  testimony  shows 
that  his  association  with  the  family  was  so  slight  that  the 
presumption  arising  from  that  relation  of  his  knowledge  on 
the  subject  is  entirely  rebutted  by  his  own  statements.  For 
this  reason,  if  for  no  other,  the  judgment  ought  to  be  reversed, 
and  another  trial  had. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Algy  Dean,  for  use,  etc. 

v. 

Edwin  Walker. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  Sept.  Term,  1883. 

1.  Grantee — assuming  to  pay  preexisting  mortgage — rights  and  obli- 
gations of  the  parties.  Where  a  grantee  accepts  a  conveyance  of  land,  with 
a  clause  or  condition  therein  that  he  assumes  and  agrees  to  pay  an  existing 
incumbrance  on  the  premises  as  a  part  of  the  consideration,  with  a  knowl- 
edge of  its  contents,  he  will  become  personally  liable  to  the  holder  of  the 
incumbrance  to  pay  the  indebtedness,  without  his  signing  and  sealing  the 
deed. 

2.  "Where  a  deed  for  land  imposes  the  obligation  upon  the  grantee  to  pay 
and  discharge  an  existing  incumbrance  upon  the  land,  the  grantee's  liability 
to  the  holder  of  the  incumbrance  rests  upon  the  doctrine  that  when  one  per- 
son makes  a  promise  to  another  for  the  benefit  of  a  third  person,  the  latter 
may  maintain  an  action  upon  it.  In  such  case  it  is  not  necessary  that  there 
should  be  any  consideration  passing  from  the  third  person. 

3.  Where  the  owner  of  real  estate  sells  and  conveys  the  same,  incumbered 
by  a  mortgage  which  he  had  assumed  to  pay,  to  one  who,  as  a  part  of  the 
consideration  of  his  purchase,  assumes  and  expressly  agrees  to  pay  and  dis- 
charge the  mortgage,  the  contract  will  be  for  the  benefit  of  the  holder  of  the 
mortgage,  and  when  he  ratifies  it  and  claims  its  benefit,  the  law  operating  on 
the  act  of  the  parties  establishes  a  privity  of  contract  between  the  grantee  and 
the  holder  of  the  mortgage,  and  creates  an  obligation  on  the  part  of  the  for- 
mer to  pay  the  mortgage,  and  the  mortgagee  may,  by  an  action  in  the  name 
of  the  grantor,  for  his  use,  maintain  a  personal  action  against  the  grantee  for 
the  sum  due  upon  the  mortgage. 

Appeal  from  the  Appellate  Court  for  the  First  District ;' — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Messrs.  Kemy  &  Chumasero,  for  the  appellant : 

A  purchaser  of  land  from  a  mortgagor  who  assumes  and 
agrees  to  pay  off  the  mortgage  debt,  makes  himself  personally 
liable  to  the  holder  of  the  mortgage  debt.  Burr  v.  Beers,  24 
N.  Y.  178  ;  Cumberland  v.  Codrington,  3  Johns.  Ch.  255 ;  Law- 
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rence  v.  Fox,  20  N.  Y.  268 ;    Troup  v.  Keokuk  Coal  Co.  4S  id. 
253 ;  Rogers  et  al.  v.  Herron  et  al.  92  111.  583. 

The  grantee  in  a  deed  is  bound  to  fulfill  covenants  on  his 
part  contained  in  a  deed  executed  by  the  grantor  only,  and 
his  acceptance  of  the  deed  binds  him  to  pay  a  mortgage  he 
has  assumed  therein.  Spaulding  v.  Hallenbeck,  33  N.  Y.  207  ; 
Trotter  v.  Hughes,  2  Kern.  74;  Belmont  v.  Cowan,  22  N.  Y. 
438. 

Where  the  payment  of  an  outstanding  mortgage  is  part  of 
the  purchase  price  of  the  land,  the  law  will  imply  an  agree- 
ment by  the  grantee  to  pay  it.  Comstock  v.  Hitt,  37  111.  542  ; 
Toivnscnd  v.  Ward,  27  Conn.  610. 

Where  A  promises  B,  for  a  valuable  consideration,  to  pay 
C,  the  latter  may  maintain  an  action  for  the  money.  Brewer 
v.  Dyer,  7  Cush.  337;  Arnold  v.  Lyman,  17  Mass.  400;  Hall 
v.  Marston,  id.  575;  Binsee  v.  Page,  1  Abb.  Ct.  App.  138; 
Rubens  v.  Brindle,  44  Barb.  369  ;  Cornell  v.  Rescott,  2  id.  16 ; 
Johnson  v.  Zinke,  52  id.  396 ;  Miles  v.  Watson,  1  Sweeney, 
374;  Tillotson  v.  Boyd,  2  Sandf.  Ch.  516;  Ranson  v.  Cope- 
land,  2  id.  256 ;  Butler  v.  Bucklin,  2  Denio,  45 ;  Tripp  v. 
Vincent,  2  Barb.  Ch.  613;  Guernsey  v.  Rogers,  47  N.  Y.  233; 
Miller  v.  Winchell,  70  id.  437;  Fulton  v.  Dickinson,  10  Mass. 
287;  Watson  v.  Cambridge,  15  id.  256;  Lent  v.  Pudelford, 
10  id.  230;  Scott  v.  Gill,  19  Iowa,  187. 

Mr.  Ellis  S.  Cheesbrough,  Jr.,  for  the  appellee: 
The  modern  English  doctrine,  and  that  of  many  of  the 
States,  is,  that  no  action  can  be  brought  by  a  party  who  is  a 
stranger  to  the  consideration.  Crow  v.  Rogers,  1  Strange, 
592 ;  Tweddle  v.  Adkinson,  1  Best  &  Smith,  393 ;  Exchange 
Bank  v.  Rice,  107  Mass.  37;  Warren  v.  Bachelder,  15  N.  H. 
129. 

In  States  where  exceptions  to  this  rule  have  crept  in,  the 
present  tendency  is  toward  narrowing  the  exceptions,  and  at 
all  events  there  must  be  a  definite  intention  to  benefit  the 
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party  who  sues.  Moore  v.  House,  64  111.  162;  Kountz  v. 
Holthouse,  85  Pa.  St.  235  ;  Davis  v.  Callaway,  30  Ind.  112. 

Where  the  grantor  is  personally  liable,  a  bill  in  equity  will 
lie  in  favor  of  the  mortgagee,  to  avoid  circuity  of  action,  but 
there  is  no  right  of  action  when  the  grantor  is  not  liable. 
Mellen  v.  WJiipjjle,  1  Gray*;  317;  Furnas  v.  Durgin,  119  Mass. 
500;  King  v.  Whitely,  10  Paige,  465;  Trotter  v.  Hughes,  12 
N.  Y.  74 ;  Vrooman  v.  Turner,  69  id.  2S0;  Norwood  v.  DeHart, 
30  N.  J.  Eq.  412;  Stewart  v.  Worden,  42  Mich.  154. 

The  bargain  made  by  Walker  was  simply  a  purchase  of 
the  equity  of  redemption.  The  recital  in  the  deed  that  the 
mortgage  is  assumed  as  part  of  the  consideration,  in  the 
absence  of  proof  of  intention,  does  not  create  an  imaginary 
fund.  Flske  v.  Tolman,  124  Mass.  254;  Belmont  v.  Cowan, 
22  N.  Y.  438. 

To  sustain  this  action  an  actual  liability  to  the  grantor  is 
necessary.  The  mortgagor  can  not  rely  on  any  recorded 
acknowledgment  of  liability.  Judson  v.  Dada,  79  N.  Y.  373 ; 
Dunning  v.  Leavlt,  24  Alb.  L.  J.  55  ;  Young  v.  Trustees  of 
Public  Schools,  31  N.  J.  Eq.  290 ;  O'Neill  v.  Clark,  33  id. 
444;  Laing  v.  Byrne,  34  id.  52. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Algy  Dean, 
for  the  use  of  Samuel  H.  Sweet  and  Charles  Hutchinson, 
against  Edwin  Walker,  to  recover  the  amount  of  certain 
bonds,  secured  by  mortgage  on  real  estate  in  Chicago,  which 
Walker  had  assumed  and  agreed  to  pay. 

The  facts  out  of  which  this  litigation  arose,  are,  in  sub- 
stance, the  following:  In  February,  1873,  George  F.  Work, 
being  the  owner  of  the  premises,  executed  a  trust  deed 
thereon,  to  secure  the  payment  of  ten  bonds,  of  $1000  each, 
payable  four  years  after  the  date  thereof.  Afterwards,  and 
on  the  1st  day  of  August,  ,1873,  Work  conveyed  the  premises, 
by  warranty  deed,  to  Henry  B.  Jenks.     On  the   18th  day  of 
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November,  1873,  Henry  B.  Jenks  conveyed  the  premises  to 
Algy  Dean,  for  an  expressed  consideration  of  $27,500.  This 
deed  contains  the  usual  clauses,  and  concludes,  after  stating 
that  the  grantor  had  not  incumbered,  or  caused  to  be  incum- 
bered, the  premises  and  property  conveyed,  in  any  manner, 
as  follows :  "Except  as  to  a  certain  deed  of  trust  made  to 
Henry  M.  Shepard,  bearing  date  October  1,  1872,  to  secure 
a  loan  of  $25,000,  and  also  a  certain  deed  of  trust  made  to 
George  Scoville,  trustee,  bearing  date  February  1,  1873,  to 
secure  a  loan  of  $10,000 ;  which  said  two  trust  deeds,  and 
the  indebtedness  thereby  secured,  are  hereby  assumed,  to 
be  paid  by  the  said  party  of  the  second  part."  On  the  4th 
day  of  November,  18 74-,  Algy  Dean,  the  grantee  in  the  last 
named  deed,  for  a  consideration  of  $54,000  expressed  in  the 
deed,  sold  and  conveyed  the  premises  to  the  defendant,  Ed- 
win Walker.  This  deed  contains,  immediately  following  the 
description  of  the  property  conveyed,  the  following  clause : 
"Subject,  however,  to  a  certain  deed  of  trust  made  to  Henry 
M.  Shepard,  bearing  date  October  1,  1872,  with  accrued 
interest  thereon  from  October  1,  1873,  to  secure  a  loan  of 
$25,000;  and  subject,  also,  to  a  certain  deed  of  trust  made 
to  George  Scoville,  trustee,  bearing  date  February  1,  1873, 
with  accrued  interest  thereon  from  August  1,  1874,  to  secure 
a  loan  of  $10,000."  And  immediately  after  the  habendum 
et  tenendum  clauses  in  the  deed,  is  contained  the  following 
assumption:  "Subject,  however,  to  the  two  trust  deeds,  the 
taxes  and  claims  aforesaid,  all  of  which  the  sa*id  party  of  the 
second  part  hereby  assumes  and  agrees  to  pay  as  part  of 
the  consideration  of  this  conveyance. "  Sweet  and  Hutchinson 
having  purchased  a  portion  of  the  bonds  secured  by  the  deed 
of  trust  named  in  the  assumption  clause,  this  action  was 
brought  in  the  name  of  Dean,  for  their  use,  to  recover  the 
amount  of  the  same  from  W^alker,  who  had  assumed  pay- 
ment by  the  clause  contained  in  the  deed  under  which  the 
premises  were  conveyed  to  him. 
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It  will  be  observed  that  Walker  did  not  sign  the  deed  under 
which  the  property  was  conveyed  to  him,  and  which  contained 
the  assumption  clause,  but  he  accepted  the  instrument  and 
placed  it  upon  record.  The  .law  did,  not  require  Walker  to 
sign  and  seal  the  deed  himself  in  order  to  make  its  terms  and 
conditions  binding  upon  him.  The  acceptance  of  such  a 
deed,  with  a  knowledge  of  its  contents,  binds  the  grantee  as 
effectually  as  though  the  deed  had  been  inter  partes,  and  had 
been  executed  by  both  grantor  and  grantee.  (Crawford  v. 
Edwards,  33  Mich.  354.)  Thorp  v.  Keokuk  Coal  Co.  48  N.  Y. 
255,  is  also  an  authority  in  point.  It  is  there  said :  "In  the 
deed  from  Franklin  to  it,  the  defendant  expressly  assumed  to 
pay  the  plaintiff's  mortgage,  and.  this,  as  it  is  now  well  set- 
tled, binds  the  defendant  to  the  same  extent  as  if  it  had  also 
signed  the  deed." 

Deeds  of  lands  made  subject  to  a  mortgage,  and  deeds  con- 
taining an  assumption  clause  purporting  to  bind  the  grantee 
to  pay  an  existing  incumbrance,  have  been  the  source  of 
much  discussion  in  the  courts  in  regard  to  the  rights  and 
duties  of  the  grantor,  grantee,  and  the  person  holding  the 
incumbrance  on  the  property  conveyed.  A  deed  made  sub- 
ject to  an  outstanding  mortgage  creates  no  personal  liability 
on  the  grantee  to  pay  off  the  incumbrance,  in  the  absence  of 
a  contract  to  pay,  or  unless  the  amount  of  the  mortgage  has 
been  deducted  from  the  purchase  price,  and  left  in  the  hands 
of  the  grantee.  (Comstock  v.  Hitt,  37  111.  542  ;  Fowler  v.  Fay, 
62  id.  375 ;  Jones  on  Mortgages,  sec.  748.)  Thus  far  the 
law  seems  to  be  well  settled.  Where,  however,  a  deed  con- 
tains a  clause  in  which  the  grantee  assumes  an  incumbrance 
on  the  premises  conveyed,  and  agrees  to  pay  the  same,  and 
an  action  is  brought  to  enforce  such  a  contract,  the  questions 
growing  out  of  such  a  transaction  have  been  attended  with 
more  difficulty.  But  we  think  the  law  may  be  regarded  as 
well  settled,  where  A  has  given  a  mortgage  on  a  tract  of  land 
to  B,  and  subsequently  conveys  to  C,  the  deed  containing  a 
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contract  that  C  assumes  the  mortgage  and  agrees  to  pay  the 
same,  that  B  may  compel  the  grantee  to  pay  the  mortgage 
indebtedness,  either  by  a  suit  at  law  or  by  a  bill  in  equity 
foreclosing  the  mortgage,  and  a  personal  decree  against  the 
mortgagor  and  the  purchaser  of  the  mortgaged  premises,  for 
any  deficiency.  Jones  on  Mortgages,  sec.  741,  in  discussing 
the  relation  of  the  parties  in  such  a  case,  says :  "A  pur- 
chaser who  assumes  the  mortgage  becomes,  as  to  the  mort- 
gagor, the  principal  debtor,  and  the  mortgagor  a  surety ;  but 
the  mortgagee  may  treat  both  as  principal  debtors,  and  may 
have  a  personal  decree  against  both."  But  whether  this  is 
the  true  situation  of  the  parties  or  not,  where  the  mortgagor, 
who  is  bound  for  the  payment  of  a  sum  of  money  secured  by 
mortgage  on  land,  conveys  the  same,  and  the  grantee,  by  a 
clause  in  the  deed,  assumes  the  payment  of  the  mortgage 
indebtedness,  no  reason  is  perceived  which  will  prevent  the 
mortgagee,  for  whose  benefit  the  clause  in  the  deed  is  inserted, 
from  maintaining  an  action  upon  such  a  contract  against  the 
grantee. 

It  is  a  familiar  rule,  and  one  well  sustained  by  authority, 
that  where  one  person,  for  a  valuable  consideration,  makes  a 
promise  to  another  for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action  upon  it.  It  is  not 
necessary  in  such  a  case  that  there  should  be  any  consider- 
ation moving  from  the  third  person,  for  whose  benefit  the 
promise  is  made,  or  that  there  should  be  any  privity  between 
them.  The  conveyance  of  the  land  is  the  consideration  for 
the  promise,  and  the  fact  that  the  consideration  moves  from 
the  mortgagor  is  a  matter  of  no  moment.  This  is  well  illus- 
trated in  Brown  v.  Dyer,  7  Cush.  337,  where  it  is  said : 
"Upon  the  principle  of  law  long  recognized  and  clearly  estab- 
lished, that  where  one  person,  for  a  valuable  consideration, 
engages  with  another  to  do  some  act  for  the  benefit  of  a  third, 
the  latter,  who  would  enjoy  the  benefit  of  the  act,  may  main- 
tain an  action  for  the  breach  of  such  engagement, — that  it 
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does  not  rest  upon  the  ground  of  any  actual  or  supposed  rela- 
tionship between  the  parties,  as  some  of  the  earlier  cases 
seem  to  indicate,  but  upon  the  broad  and  more  satisfactory 
basis  that  the  law,  operating  upon  the  acts  of  the  parties, 
creates  the  duty,  establishes  a  privity,  and  implies  the  prom- 
ise and  obligation  on  which  the  action  is  founded." 

But  it  is  said  a  third  party  can  not  bring  an  action  in  his 
own  name  on  a  contract  under  seal  between  third  parties, 
and  in  support  of  this,  Moore  v.  House,  64  111.  162,  is  cited 
and  relied  upon.  In  the  case  cited  it  was  held  that  a  cove- 
nant can  not  be  sued  upon  by  the  person  for  whose  benefit 
it  is  made,  if  he  is  not  a  party  to  the  deed.  In  the  same 
case  it  is  also  held  that  where  a  contract  not  under  seal  is 
entered  into  by  two  for  the  benefit  of  a  third  person,  it  is 
a  general  principle  the  latter  may  sue  thereon  in  his  own 
name,  although  the  agreement  may  not  be  directly  to  or  with 
him.  What  is  said  in  relation  to  an  action  on  a  sealed  instru- 
ment is  merely  a  reiteration  of  the  common  law  rule  on  that 
subject  when  the  case  was  decided,  but  since  that  case  was 
decided  the  rule  of  the  common  law  on  that  subject  has 
been  changed  by  section  19,  chapter  110,  of  the  Eevised 
Statutes  of  1874,  page  776,  so  that  now  it  is  immaterial,  for 
the  purpose  of  bringing  the  suit,  whether  the  contract  is  under 
seal  or  not.  Chitty,  in  his  work  on  Pleading,  (vol.  1,  p.  4,) 
says :  "If  the  instrument  be  not  under  seal,  it  seems  to  be 
a  general  principle  that  the  party  for  whose  sole  benefit  it  is 
evidently  made,  may  sue  thereon  in  his  own  name,  although 
the  engagement  be  not  directly  to  or  with  him. " 

As  our  statute  has,  therefore,  abolished  the  distinction 
between  contracts  under  seal  and  those  not  under  seal,  (except 
penal  bonds,)  so  far  as  bringing  an  action  on  such  contracts 
is  concerned,  the  law,  as  declared  by  Chitty,  applies  as  well 
to  contracts  under  seal  as  to  those  not  under  seal.  Indeed, 
we  do  not  understand  that N  the  proposition  is  denied  in  the 
argument,  that  if  Jenks  had  been  bound  to  pay  the  mortgage 
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indebtedness,  the  assumption  clause  in  his  deed  to  Dean 
would  have  imposed  a  liability  on  Dean ;  and,  also,  the 
assumption  clause  in  the  deed  from  Dean  to  Walker  would 
have  rendered  Walker  liable  for  the  indebtedness.  But  it  is 
contended,  as  Jenks  held  title  to  the  equity  of  redemption 
without  any  personal  liability  resting  upon  him  to  pay  the 
mortgage,  the  assumption  clause  in  his  deed  to  Dean  imposed 
no  obligation  on  Dean,  and  as  Dean  was,  therefore,  under  no 
legal  obligation  to  pay  the  debt,  the  assumption  clause  in  his 
deed  to  Walker  created  no  liability  on  him, — in  other  words, 
the  position  is,  that  a  grantee  of  mortgaged  premises  can 
not  be  made  liable  to  pay  the  mortgage  indebtedness  by  an 
assumption  clause  in  the  deed,  however  strong  the  intent  may 
be  expressed  by  the  language  used,  unless  the  grantor  is  him- 
self, at  the  time  of  making  the  deed,  liable  for  such  indebt- 
edness. We  are  aware  of  the  fact  that  there  are  cases  which 
sustain  this  view  of  the  law,  such  as  Trotter  v.  Hughes,  12 
N.  Y.  74,  King  v.  Whitely,  10  Paige,  465,  and  the  late  case 
of  Vrooman  v.  Turner,  69  N.  Y.  280, — but  we  are  not  inclined 
to  follow  them.  The  New  York  cases  are  predicated  upon  the 
principle  that  where  the  grantor  is  liable  for  the  mortgage 
indebtedness,  and  the  deed  under  which  he  conveys  contains 
an  assumption  clause,  the  grantee  becomes  the  principal 
debtor  by  virtue  of  the  agreement,  and  the  grantor  occupies 
the  situation  of  a  mere  surety  for  him  as  to  the  payment  of 
the  mortgage  indebtedness.  Such  being  the  relative  situation 
of  the  parties,  in  equity  the  creditor,  who  is  the  mortgagee, 
is  entitled  to  the  benefit  of  all  collateral  obligations  for  the 
payment  of  the  debt  which  a  person  standing  in  the  situation 
of  a  surety  for  others  has  received  for  his  indemnity,  to 
relieve  him  or  his  property  from  liability  for  such  payment. 
(10  Paige,  468.) 

It  is  quite  true  that  this  principle  of  equity  could  not  be 
invoked,  and  this  remedy  in  equity  made  available,  if  the 
grantor  of  the  mortgaged  premises  was  not  himself  liable  for 
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the  mortgage  indebtedness,  for  the  reason  that  the  relation 
of  principal  debtor  and  surety  would  not  exist  between  the 
grantor  and  grantee.  But  is  there  no  other  principle  of  law 
upon  which  the  grantee  may  be  rendered  liable  upon  a  con- 
tract which  he  has  deliberately  made  upon  a  valid  consider- 
ation ?  We  think  there  is, — that  it  may  be  placed  on  the 
broad  and  well  settled  principle  that  where  one  person  makes 
a  promise  to  another,  based  upon  a  valid  consideration,  for 
the  benefit  of  a  third  person,  such  third  person  may  maintain 
an  action  upon  it.  Here,  it  was  not  necessary  that  any  con- 
sideration should  pass  from  the  owners  of  the  mortgages,  to 
Walker, — it  was  enough  that  his  contract  was  based  upon  a 
consideration,  which  moved  from  Dean  to  him.  A  portion 
of  the  purchase  price  of  the  land  was  left  in  his  hands,  in 
consideration  of  which  he  agreed  with  his  grantor,  Dean,  to 
pay  the  mortgages.  It  was  a  matter  of  no  consequence  to 
him  whether  Dean  was  legally  bound  to  pay  those  mortgages 
or  not.  Dean  had  the  right  to  make  such  a  disposition  of 
the  purchase  money  as  he  saw  proper  in  selling  the  land. 
He  might  have  directed  that  the  purchase  money  should  be 
paid  by  Walker  to  some  public  charity,  to  a  church  or  a  col- 
lege ;  and  if  Walker,  in  making  the  purchase,  agreed  to  pay 
the  purchase  money  to  any  or  either  of  these  objects,  no 
reason  is  perceived  why  he  might  not  be  compelled  to  perform 
his  contract.  It  was  no  concern  of  his  to  whom  the  purchase 
money  should  be  paid.  Dean  had  the  right  to  make  such 
disposition  of  it  as  he  saw  proper,  and  when,  for  some  reason 
known  to  himself,  he  saw  proper  to  direct  that  the  mortgages 
on  the  land  should  be  paid  from  the  purchase  money  which 
Walker  agreed  to  pay  for  the  premises,  and  Walker  expressly 
agreed  to  pay  these  mortgages,  it  is  a  matter  in  which  he  is 
in  no  manner  concerned,  whether  Dean  was  legally  liable  to 
pay  such  mortgage  indebtedness  or  not.  It  was  enough  that 
he,  for  a  valuable  consideration,  assumed  the  mortgages  and 
agreed  to  pay  the  same. 
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The  questions  here  involved  arose  in  a  recent  case  in  Penn- 
sylvania, (Merriman  v.  Moore,  90  Pa.  St.  79,)  and  it  was 
there  expressly  held  that  it  was  not  necessary  to  a  recovery 
that  the  grantor  should  be  himself  liable  to  pay  the  debt, — 
that  the  vendor  had  the  right  to  direct  to  whom  the  purchase 
money  might  be  paid,  and  if  the  vendee  agrees,  for  a  valuable 
consideration,  to  make  payment  according  to  the  directions 
of  the  vendor,  he  can  not  set  up  as  a  defence  that  the  vendor 
was  not  bound  to  pay.  In  deciding  the  case  it  is  said :  "A 
vendor  may  direct  how  the  purchase  money  shall  be  paid. 
He  may  reserve  it  to  himself,  donate  it  to  a  public  charity, 
or  may  make  such  other  disposition  of  it  as  may  best  meet 
his  views ;  and  if  his  vendee  agrees  to  pay  it  according  to 
such  directions,  he  can  not  set  up  as  a  defence  that  his 
vendor  was  under  no  duty  to  apply  it  in  such  manner. " 

What  right  has  WTalker  to  question  the  validity  of  the 
mortgage  which  he  assumed  and  agreed  to  pay  ?  In  Pidgeon 
v.  Trustees  of  Schools,  44  111.  501,  where  Mansfield  and  wife 
executed  a  mortgage  upon  their  homestead  without  the  stat- 
utory waiver,  and  afterwards  conveyed  to  Pidgeon,  the  deed 
containing  a  clause  that,  as  a  part  of  the  consideration  money 
he  was  to  pay  the  mortgage,  it  was  held,  in  a  suit  to  fore- 
close, that  the  grantee  having  obtained  a  deed  of  the  prem- 
ises by  admitting  the  lien  and  assuming  its  payment,  he  was 
estopped  from  setting  up  as  a  defence  the  omission  of  the 
mortgagors  to  release  their  homestead  right.  In  Crawford 
v.  Edwards,  33  Mich.  354,  where  mortgaged  premises  were 
conveyed,  the  deed  containing  an  assumption  clause,  it  was 
held  that  the  grantee  was  not  at  liberty  to  show  in  defence 
that  the  mortgage  he  had  assumed  and  agreed  to  pay  was 
without  consideration,  and  therefore  not  a  valid  claim  against 
his  grantor.  In  Comstock  v.  Smith,  26  Mich.  306,  a  similar 
question  arose,  and  it  was  there  held  that  where  one  has 
purchased  lands,  and  as  a  part  of  the  purchase  price  has 
covenanted  to  pay  a  mortgage  given  by  his  grantor,  he  can 
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Sheldon,  Cb.  J.,  and  Dickey,  J.,  dissenting. 

not  avoid  liability  by  showing  that  the  mortgage  was  not 
enforceable  against  such  grantor  by  reason  of  a  personal  dis- 
ability to  execute  a  valid  and  binding  mortgage. 

The  principle  which  underlies  the  cases  cited  has  a  bearing 
on  the  case  under  consideration.  After  Walker,  as  a  part  of 
the  consideration  for  the  purchase  of  the  mortgaged  premises, 
acknowledged  the  validity  and  binding  force  of  the  mortgage 
indebtedness,  and  agreed  to  pay  the  same,  what  right  has  he 
to  defeat  a  recovery  by  showing  that  his  grantor  was  not 
legally  bound  to  pay  the  debt  ?  But  whether  we  are  correct 
in  this  or  not,  we  are  satisfied  that  the  rule  that  it  is  not 
necessary  in  order  to  a  recovery  that  the  grantor  should  be 
liable,  is  sound  in  principle,  and  one  which  will  promote  the 
ends  of  justice,  and  compel  the  due  enforcement  of  contracts. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 

Sheldon,  Ch.  J.,  and  Dickey,  J.,  dissenting: 

When  a  promise,  for  value,  is  made  to  one  for  the  benefit 
of  another,  with  the  intention  to  benefit  him,  it  is  conceded 
the  beneficiary  may  maintain  an  action  in  his  own  name 
upon  a  breach  of  the  promise.  In  this  case,  however,  the 
action  is  brought  in  the  name  of  the  man  to  whom  the 
promise  is  alleged  to  have  been  made,  and  not  in  the  name 
of  the  one  for  whose  benefit  it  is  supposed  to  have  been  made. 
If  it  be  the  true  construction  of  this  promise  that  it  was 
intended  for  the  benefit  of  the  holder  of  the  mortgage,  then 
Dean,  as  between  himself  and  Walker,  is  a  mere  surety  for 
Walker,  and  can  maintain  no  action,  at  least  for  more  than 
nominal  damages,  until  he  has  paid  money  to  the  holder  of 
the  mortgage.  Until  then  he  is  not  damaged  by  the  failure 
of  Walker  to  pay.  It  can  add  nothing  to  his  right  of  recovery 
that  he  sues  for  the  use  of  the  mortgagee. 


1883.]  *  Dean,  use,  etc.  v.  Walkek.  551 

Sheldon,  Ch.  J.,  and  Dickey,  J.,  dissenting. 

Aside  from  this,  it  seems  to  us  that  the  true  construction 
of  the  promise  of  Walker  to  pay  off  the  mortgage  is,  that  he 
undertook  to  indemnify  Dean  against  the  mortgage.  Such  is 
the  teaching  of  the  New  York  cases  referred  to,  and  we  think 
it  is  sound.  (See,  also,  Norwood  v.  DeHart,  30  N.  J.  Eq. 
412,  and  Miller  v.  Whipple,  1  Gray,  317.)  We  do  not  say 
that  a  grantee  of  mortgaged  premises  can  not  be  made  liable 
to  pay  the  mortgage  indebtedness  by  an  assumption  clause 
in  the  deed,  however  strong  the  intent  may  be  expressed  by 
the  language  used,  unless  the  grantor  is  himself,  at  ,the  time 
of  making  the  deed,  liable  for  such  indebtedness.  What  we 
think  is,  that  in  a  case  where  the  grantor  is  not  personally 
liable,  as  here,  the  words  called  the  assumption  clause,  are 
to  be  construed  as  a  mere  indemnity  to  the  grantor,  unless 
there  was  an  intention  on  the  part  of  the  grantor  to  do  a 
kindness  to  the  mortgagee  or  confer  a  benefit  upon  him.  No 
doubt  a  grantor,  if  he  chooses,  may  contract  with  a  stranger 
that  the  latter  will  pay  a  given  sum  to  a  friend  of  the  grantor, 
or  to  any  one  to  whom  he  may  choose  to  do  a  kindness  or 
confer  a  benefit  upon,  and  in  such  case  the  contract  could  be 
enforced  by  the  beneficiary.  In  this  case  there  are  no  words 
in  the  deed,  and  no  evidence  or  circumstances,  indicating 
that  the  grantor  took  any  interest  in  the  welfare  of  the  then 
unknown  holder  of  this  mortgage,  or  intended  to  confer  upon 
him  any  benefit.  It  is  to  be  supposed,  from  the  circum- 
stances, there  was  no  such  intention,  and  in  such  case  we 
are  of  opinion  no  action  can  be  maintained  on  the  promise 
by  the  mortgagee,  or  for  his  use,  and  that  the  promise  must 
be  understood  as  only  for  the  indemnity  of  the  grantor. 
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James  A.  Cummins 

v. 

William  H.  Holmes  et  al. 

Filed  at  Ottawa  September  28,  1883 

ApPEAii — in  replevin— as  to  amount  involved.  An  appeal  lies  from  the 
Appellate  Court  to  this  court  in  an  action  of  replevin,  where  the  value  of  the 
property  replevied  exceeds  $1000,  without  regard  to  the  extent  of  the  interest 
of  the  contesting  parties  thereto.  If  the  evidence  shows  the  property  to 
exceed  this  sum  in  value,  this  court  will  have  jurisdiction. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county. 

Messrs.  McCagg  &  Culver,  for  the  appellant. 

Messrs.  Bassett  &  Wharton,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  motion  to  dismiss  the  appeal  for  want  of  juris- 
diction. It  appears  from  the  record  that  William  H.  Holmes 
and  others,  the  appellees,  having  become  sureties  of  Samuel 
W.  Gailey,  on  a  note  for  $500,  the  latter,  by  way  of  indem- 
nity, executed  to  them  a  chattel  mortgage  on  a  stock  of  goods 
belonging  to  him.  After  appellees  had  taken  possession  of 
the  goods  under  the  mortgage,  James  A.  Cummins,  the  ap- 
pellant, having  in  his  hands,  as  sheriff,  an  execution  in  favor 
of  Crofoot,  Steele  &  Co.,  against  Gailey,  for  $722  and  costs, 
levied  the  same  upon  the  stock  of  goods  in  question,  as  the 
property  of  Gailey.  Appellees  thereupon  brought  an  action 
of  replevin  against  the  sheriff  for  the  recovery  of  the  goods. 
On  the  trial  of  the  cause  the  issues  were  found  for  the  plain- 
tiffs, and  judgment  entered  accordingly.  On  appeal  to  the 
Appellate  Court  the  judgment  of  the  circuit  court  was  affirmed, 
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and  Cummins  thereupon  appealed  to  this  court.  The  appel- 
lees now  move  to  dismiss  the  appeal,  on  the  ground  the 
amount  in  controversy  does  not  exceed  $1000. 

If  the  jurisdiction  of  this  court  depends  upon  the  amounts 
of  the  claims  of  the  mortgagees  and  execution  creditors  taken 
separately,  then  the  position  of  appellees  is  well  taken,  for 
neither  the  execution  nor  the  mortgage  amounts  to  $1000. 
On  the  other  hand,  if  they  are  to  be  aggregated  they  amount 
to  more  than  that  sum,  and  by  this  test  the  appeal  clearly 
lies.  But  we  do  not  think  either  of  these  views  is  the  cor- 
rect one.  The  object  of  the  present  suit  is  not  to  adjust  or 
settle  the  rights  of  the  parties  with  respect  to  the  ultimate 
distribution  of  the  property  or  its  proceeds  among  the  claim- 
ants, but,  on  the  contrary,  to  recover  the  property  itself. 
The  action  then  being  to  recover  the  possession  of  the  prop- 
erty itself,  and  not  to  determine  the  plaintiff's  or  defendants' 
ultimate  interest  therein,  the  value  of  the  property  alone 
must  be  looked  to  in  determining  this  court's  jurisdiction. 
A  moment's  reflection  would  seem  to  demonstrate  this  to  be 
the  true  view.  By  the  execution  of  the  replevin  writ  the 
plaintiff,  whether  he  has  any  right  to  the  property  or  not,  is 
put  into  the  absolute  possession  and  control  of  it,  and  often, 
as  was  done  in  this  case,  sells  and  disposes  of  it  before  the 
cause  is  brought  to  a  hearing.  Suppose,  in  such  case,  the 
plaintiff  finally  fails  in  his  suit,  and  it  turns  out  he  had  no 
interest  in  the  property  whatever.  The  property  is  gone  and 
he  can  not  restore  it,  and,  of  course,  he  and  his  sureties  on 
the  replevin  bond  are  bound  for  the  full  value  of  it.  This 
simple  illustration  clearly  shows  that  the  sum  or  value  in 
controversy  in  a  replevin  suit  is  the  value  of  the  property 
replevied,  and  so  this  court  has  uniformly  held. 

Again,  suppose  the  sheriff  had  sold  or  otherwise  converted 
the  property  in  dispute  to  his  own  use  before  the  service  of 
the  replevin  writ,  and  the  plaintiffs  had  inserted  a  count  in 
trover  in  their  declaration  for  the  conversion  of  the  goods,  it 
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is  clear  the  plaintiffs  would  be  entitled  to  recover  the  full 
value  of  the  property,  although  they  would  hold  a  portion  of 
the  proceeds,  when  recovered,  in  trust  either  for  the  plaintiffs 
in  the  execution,  or  the  mortgagor,  as  their  interests  might 
appear.  This  often  happens  where  the  suit  is  brought  by  a 
bailee  for  hire,  for  the  tortious  conversion  by  a  stranger  of 
the  subject  of  the  bailment.  The  bailee,  in  such  case,  is 
always  permitted  to  recover  the  full  value  of  the  property, 
although  his  interest  in  the  proceeds  is  limited,  otherwise 
the  wrongdoer  would  be  liable  to  be  harassed  by  several 
actions  at  the  suit  of  different  persons  for  the  same  wrong, 
with  respect  to  the  same  property.  This  the  law  does  not 
permit,  and  hence  the  rule  in  question. 

We  are  clear,  therefore,  both  from  the  language  of  the 
statute  and  the  construction  heretofore  given  it  by  this  court, 
as  well  as  from  the  analogies  of  the  law,  that  the  value  of  the 
property  replevied,  alone,  should  be  looked  to  in  determining 
the  question  before  us.  The  property  in  dispute  in  this  case 
is  clearly  shown  by  the  evidence  to  exceed  $1000,  and  it 
therefore  follows  the  appeal  was  properly  brought  to  this 
court,  and  hence  the  motion  to  dismiss  must  be  overruled. 

Motion  denied. 


Isaac  D.  Mail,  County  Collector, 

v. 

George  H.  Maxwell  et  al. 

Filed  at  ML  Vernon  November  16,  1883. 

1.  Judgment  oh  decree — how  far  conclusive  upon  the  rights  of  per- 
sons not  parties.  A  decree  of  the  circuit  court,  on  bill  filed  by  certain  tax- 
payers against  the  county  collector,  enjoining  the  collection  of  taxes  levied 
on  the  complainant's  property,  for  interest  on  corporate  bonds  issued  by  a 
town  to  a  railroad  company,  on  the  ground  that  such  bonds  are  void,  is 
conclusive  on  the  parties  thereto  that  the  bonds  are  void,  and  that  no  tax  to 
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pay  interest  thereon  can  be  lawfully  collected  from  such  tax-payers,  and  such 
decree  is  a  complete  defence  to  an  application  by  the  collector  for  judgment 
against  such  tax-payers'  lands  for  such  taxes.  But  bondholders  not  made 
parties  to  the  bill  are  not  concluded  by  such  decree. 

2.  And  where  a  non-resident  creditor,  after  having  obtained  judgment 
against  a  town  for  interest  claimed  to  be  due  on  its  bonds  previously  issued, 
in  the  United  States  Circuit  Court,  presented  his  petition  to  that  court  for  a 
mandamus  against  the  county  collector  of  the  county  in  which  the  town  was 
situated,  under  which  the  writ  was  awarded  and  issued:  Held,  that  the  town 
and  tax-payers  thereof  not  being  parties  to  that  proceeding,  were  not  con- 
cluded by  the  judgment  awarding  the  writ. 

3.  Same — rights  and  remedy  of  persons  not  parties  to  a  proceeding, 
but  whose  rights  are  affected  by  the  decree  therein.  Where  a  decree  is  ren- 
dered enjoining  the  collection  of  taxes  to  pay  interest  accruing  on  municipal 
bonds,  the  bondholders  not  being  made  parties,  such  decree  is  not  conclu- 
sive against  a  bondholder,  or  res  judicata  as  to  him;  but  it  does  not  follow 
that  such  party  may  ignore  such  decree,  and  require  the  collector  to  collect 
the  tax  in  violation  of  the  injunction..  If  the  bondholder  in  such  case  can 
show  that  the  bonds  are  valid,  he  may  file  a  bill  of  review,  making  the  parties 
to  the  former  proceeding  all  parties  defendant,  challenging  that  decree  upon 
the  ground  that  he  was  not  a  party  thereto,  and  have  the  question  of  the 
validity  of  the  bonds  adjudged  de  novo. 

4.  Conflict  of  jurisdiction — interference  as  between  different  juris- 
dictions. Where  one  court  has  acquired  jurisdiction,  no  other  court,  State  or 
Federal,  will,  in  the  absence  of  supervising  or  appellate  jurisdiction,  inter- 
fere, unless  in  pursuance  of  some  statute,  State  or  Federal,  providing  for 
such  interference. 

Appeal  from  the  County  Court  of  Crawford  county;  the 
Hon.  Feanklin  Eobb,  Judge,  presiding.    • 

On  January  8,  1876,  bonds,  purporting  to  be  the  bonds  of 
the  town  of  Honey  Creek,  in  Crawford  county,  Illinois,  were 
issued  to  the  Paris  and  Danville  Eailroad  Company,  to  the 
amount  of  $15,000,  payable,  on  their  face,  at  a  future  day, 
with  interest  from  October  11,  1875,  at  the  rate  of  ten  per 
cent  per  annum,  payable  annually  on  January  1  of  each 
year,  with  interest  coupons  attached.  These  bonds  were  duly 
registered  in  the  office  of  the  Auditor  of  Public  Accounts. 
At  the  March  term,  1881,  in  the  circuit  court  of  Crawford 
county,  in  a  suit  in  which  Maxwell  and  other  tax-payers  and 
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residents  of  the  town  of  Honey  Creek  were  complainants, 
and  in  which  the  county  treasurer  and  collector  of  Crawford 
county  and  the  town  collector  of  the  town  of  Honey  Creek 
were  defendants,  a  decree  was  entered,  in  obedience  to  the 
mandate  of  the  Appellate  Court  for  the  Fourth  District,  by 
which  the  bonds  in  question  were  adjudged  void,  and  a  per- 
petual injunction  ordered  enjoining  the  county  collector  and 
the  town  collector,  and  their  successors  in  office,  among  other 
things,  from  collecting  from  complainants,  or  either  of  them, 
any  taxes  levied  upon  the  real  estate  of  either  of  them,  for 
the  payment  of  interest  upon  any  of  the  bonds  mentioned. 
None  of  the  bondholders  seem  to  have  been  made  parties  to 
this  proceeding. 

On  March  4,  1882,  one  Preston,  a  citizen  of  Louisiana, 
recovered  a  judgment  against  the  town  of  Honey  Creek,  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois,  (in  which  Crawford  county  lies,)  upon  cer- 
tain coupons  of  these  bonds,  for  the  sum  of  $1276.36,  and 
on  April  19,  1882,  presented  to  that  court  a  petition  for  a 
mandamus  against  the  county  collector  of  Crawford  county. 
This  petition  was  answered  by  the  collector,  and  on  demurrer 
to  the  answer  by  the  petitioner,  the  court  held  the  answer 
insufficient,  on  May  1,  1882,  and  ordered  the  writ  to  issue, 
and  on  May  3,  1882,  a  writ  of  mandamus  was  issued,  under 
the  seal  of  that  court,  reciting  the  filing  of  the  petition, 
answer  and  demurrer,  and  the  judgment  of  the  court,  and  in 
obedience  to  that  recited  judgment  commanding  the  county 
collector  forthwith  to  proceed,  as  required  by  the  statutes 
of  Illinois,  to  collect  all  taxes  assessed,  levied  and  extended 
within  and  for  the  town  of  Honey  Creek,  now  due  and  unpaid, 
against  the  owners  of  real  estate  and  personal  property 
therein,  for  the  payment  of  interest  due  and  to  accrue  on 
the  bonds  in  question,  for  the  year  1881  and  prior  years, 
appearing  upon  his  tax  warrant,  "as  well  all  such  taxes 
returned  as  enjoined  tax,  as  all  such  taxes  as  have  been 
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returned  as  delinquent,  and  to  that  end"  to  levy  the  same 
by  distress  and  sale  of  personal  property,  etc.,  and  that  he 
"do,  without  delay,  include  in  the  advertisement  now  being 
made  by  him  as  such  collector,  giving  notice  of  the  intended 
application  for  judgment  for  sale  of  such  said  delinquent 
lands  and  lots  so  returned  to  him  by  the  town  collector  of 
the  town  of  Honey  Creek,  all  the  lands  and  lots  against 
which  any  of  said  bond  interest  tax  *  *  *  now  stands 
assessed  and  clue,"  and  after  having  so  advertised,  etc., 
that  he  do  include  in  his  application  for  judgment  and 
order  of  sale  for  taxes  on  delinquent  lands  and  lots,  at  the 
approaching  term  of  the  county  court  of  his  county,  and 
obtain  judgment;  and  after  he  shall  so  obtain  judgment  as 
aforesaid,  he  shall  proceed  to  sell,  etc.,  until  such  taxes  shall 
have  been  collected  and  returned  to  the  authorities  in  the 
statutes  provided.  These  lands  were  embraced  in  the  delin- 
quent list  for  1881,  and  were  advertised  as  chargeable  with 
taxes  for  the  payment  of  interest  on  railroad  bonds,  in  two 
columns  of  figures, — one  column  headed  "Enjoined  Tax,"  and 
the  other  "T.  E.  E.  Tax."  The  figures  in  the  first  column 
were  intended  to  represent  back  taxes  of  prior  years,  and  the 
figures  in  the  second  column  intended  to  represent  the  tax 
for  the  year  1881,  against  the  several  tracts.  The  amounts 
in  each  column  were  for  the  payment  of  interest  upon  these 
railroad  bonds. 

The  delinquent  list,  in  that  condition,  was  brought  before 
the  county  court  by  the  collector  in  the  usual  mode,  and  he 
asked  for  judgment  against  the  lands,  etc.,  for  the  payment 
of  these  taxes,  which  application  was  resisted  by  Maxwell 
and  other  land  owners  who  were  parties  to  the  decree  in 
the  State  court.  The  county  court,  after  hearing  evidence, 
refused  to  render  judgment  in  that  regard  against  the  lands, 
and  from  this  judgment  of  the  county  court  the  county  col- 
lector appeals  to  this  court,  and  insists  that  the  county  court 
erred  in  refusing  to  render  judgment  charging  these  lands 
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with  this  railroad  tax.  On  the  hearing  in  the  county  court 
it  was  proven  that  Preston's  judgment  had  been  paid  in  full. 
Other  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Callahan  &  Jones,  for  the  appellant : 

The  mandate  of  the  Circuit  Court  of  the  United  States  is 
not  affected  by  an  injunction  of  the  State  courts.  High  on 
Extraordinary  Legal  Kemeclies,  p.  287,  sec.  398. 

The  question  of  the  validity  of  the  bonds  having  been 
settled  in  the  Federal  court,  can  not  be  inquired  into  here. 
Ibid.  p.  268,  sec.  280;   p.  283,  sec.  396. 

It  is  not  necessary  to  obtain  judgment  before  collecting 
money  to  pay  the  interest.     Ibid.  sec.  384. 

Messrs.  Maxwell  &  Allen,  and  Messrs.  Paeker  &  Crow- 
ley, for  the  appellees : 

The  bonds  have  been  adjudged  void  for  non-compliance 
with  the  conditions  of  the  vote  of  the  people.  Parker  et  al. 
v.  Smith  et  al.  3  Bradw.  356. 

The  county  court  should  not  order  appellant  to  do  the  very 
thing  he  was  enjoined  by  another  court  from  doing.  He 
should  have  seen  that  the  injunction  was  dissolved  before 
making  his  application  for  judgment. 

Where  a  court  of  competent  jurisdiction  enjoins  the  col- 
lection of  a  tax,  the  matter  should  remain  at  rest  until  the 
injunction  is  dissolved  in  due  form  of  law. 

An  excess  of  taxation  is  illegal  and  void.  Ramsey  v.  Hoeger, 
76  111.  432 ;  Thatcher  v.  People  ex  ret.  93  id.  243 ;  Mix  v. 
People,  72  id.  241. 

In  this  case  there  is  an  apparent  conflict  of  authority 
between  the  State  and  Federal  courts, — the  one  enjoining  a 
certain  thing  not  to  be  done,  the  other  ordering  it  to  be  done. 
If  this  be  true,  then  the  rule,  as  we  understand  it,  is,  that 
the  court  that  first  obtained  jurisdiction  of  the  matter  will 
retain  it.     Under  this  rule,  the  State  court  having  obtained 


1883.]  Mail  v.  Maxwell  et  al.  559 

Opinion  of  the  Court. 

jurisdiction  of  the  case  in  1879,  and  the  Federal  court  in 
1881,  the  former  must  retain  control,  and  hence  the  injunc- 
tion must  be  obeyed  until  dissolved  by  a  court  in  review. 
The  authority  (High  on  Extraordinary  Legal  Eemedies,  sec. 
395,  page  281,)  cited  by  counsel  for  appellant,  is  in  point 
against  appellant,  as  there  the  Federal  court  had  jurisdic- 
tion first,  and  the  State  court,  by  injunction,  interfered. 
See  Mayne  v.  Lowe,  9  Wall.  409, — being  the  case  cited  by 
High  in  support  of  the  position  taken  in  said  section  395. 

A  judgment  against  a  township  is  a  town  charge,  and 
should  be  audited  by  the  town  auditing  board,  and  town  tax 
extended  to  pay  the  same,  and  if  the  auditors  refuse  to  audit 
judgment,  then  they  may  be  compelled  to  do  so  by  mandamus. 
Town  of  Lynn  v.  Cooleclge  et  al.  89  111.  529. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  bondholders  were  not  parties  to  the  proceedings  in  the 
circuit  court  of  Crawford  county,  and  of  course  are  not  con- 
cluded by  that  decree.  The  tax-payers  and  the  county  col- 
lector, however,  were  parties,  and  as  between  them  that  decree 
is  conclusive  that  the  bonds  are  void,  and  that  no  tax  to  pay 
interest  thereon  can  be  lawfully  collected  from  these  tax- 
payers. There  are  no  other  parties  before  the  county  court 
in  the  case  at  bar,  and  it  wTas  not  error  in  the  county  court 
to  hold,  that  as  between  the  complainants  in  that  chancery 
suit  in  the  circuit  court  and  the  defendant  in  that  suit,  that 
decree,  whether  erroneous  or  not,  not  having  been  set  aside, 
was  absolutely  conclusive. 

It  is,  however,  strenuously  contended  that  the  writ  of 
mandamus  out  of  the  Federal  court  should  have  prevailed  as 
against  the  decree  of  the  circuit  court  of  Crawford  count}^. 
The  record  in  that  mandamus  proceeding  was  not  produced. 
All  we  know  of  its  contents  we  learn  from  the  recitals  in  the 
writ  of  mandamus.     We  are  not  informed  in  any  way  what 
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were  the  allegations  of  the  petition  or  the  statements  of  the 
answer  to  the  petition,  which  were  held  insufficient  in  the 
Federal  court.  It  is  not  shown  what  interest  Preston  sought 
to  enforce  by  this  mandamus, — whether  he  claimed  as  a 
judgment  creditor,^  or  merely  as  a  bondholder,  or  otherwise. 
The  judgment  is  not  mentioned  in  the  writ,  and  the  scope  of 
the  writ  covers  the  entire  tax ;  and  it  does  not  appear  that 
the  injunction  decree  in  the  State  court  was  at  all  brought 
to  the  attention  of  the  Federal  court.  Hence  we  can  not 
assume,  what  counsel  for  appellant  seem  to  assume,  that 
the  Federal  court,  with  a  full  knowledge  of  the  existing 
injunction  by  the  State  court,  ordered  the  collector,  by  this 
mandamus,  to  disobey  that  injunction.  In  the  absence  of 
clear  proof  this  court  can  not  assume  that  under  such  a 
state  of  case  any  Federal  court  would  so  order. 

It  is  said  the  bondholders  were  not  parties  to  the  proceed- 
ings and  decree  in  the  State  court,  and  therefore  are  not 
bound  thereby.  On  the  other  hand,  neither  the  town  of 
Honey  Creek  nor  the  tax-payers  were  parties  to  the  proceed- 
ings for  mandamus  in  the  Federal  court,  and  by  the  same 
reasoning  they  are  not  bound  thereby.  The  collector  was  a 
party  in  both  cases,  and  may  have  violated  some  provisions 
of  the  injunction  of  the  State  court  by  attempting  to  procure 
a  judgment  for  the  sale  of  the  lands  for  these  taxes ;  but  it 
is  not  perceived  how  he  can  be  adjudged  at  fault  in  not  obey- 
ing the  mandamus,  having  used  his  best  endeavors  to  obey  it. 
It  is  not  his  fault  that  the  county  court  refused  to  render 
judgment  as  asked.  The  mandamus  does  not  contain  any 
command  to  the  county  court  to  enter  judgment  for  these 
taxes  against  these  lands,  and  no  court  in  this  country  would 
order  a  writ  containing  such  a  command. 

Counsel  seem  to  suppose  that  there  is  here  shown  a  con- 
flict of  jurisdiction  between  the  State  and  Federal  courts, 
and  a  conflict  of  judgments  on  the  same  matter,  and  insist 
that  where  the  interests  of  non-residents  are  involved,  the 
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authority  of  the  Federal  courts  must  prevail  in  defiance  of 
the  decrees  of  the  State  courts.  Fortunately  this  is  not  so. 
The  exercise  of  sound  discretion  by  the  respective  courts  in 
our  complicated  system  of  government,  and  the  observance 
"by  them  of  a  few  simple  and  just  rules,  has  been  such  that 
no  serious  difficulty  has  been  encountered  from  such  cause. 
Where  one  court  has  acquired  jurisdiction,  no  other  court, 
State  or  Federal,  will,  in  the  absence  of  supervising  or  appel- 
late jurisdiction,  interfere,  unless  in  pursuance  of  some  stat- 
ute, State  or  Federal,  providing  for  such  interference. 

Eecurring  to  the  facts  shown  in  this  record,  it  would  have 
been  erroneous  and  irregular,  in  the  circuit  court  of  Crawford 
county,  to  proceed  to  a  final  decree  adjudging  these  bonds 
void,  without  having  the  bondholders  before  the  court,  unless, 
indeed,  they  were  unknown,  or  for  some  other  cause  could 
not  be  brought  in.  Under  such  circumstances  a  court  of 
chancery  may  proceed  to  decree  that  which,  if  performed, 
may  affect  the  interest  of  the  absent  party  so  interested. 
Such,  no  doubt,  was  the  case  acted  upon  by  the  State  court. 
Such  a  decree  is  not  conclusive  as  against  such  absent 
party.  It  can  not  be  set  up  against  him  as  res  judicata.  It 
does  not  follow,  however,  that  such  absent  party  may  ignore 
such  decree,  and  proceed  as  though  it  had  not  been  rendered. 
In  the  case  at  bar,  the  county  collector  having  been  forbid- 
den by  the  decree  of  the  State  court  to  collect  taxes  to  pay 
interest  on  these  bonds,  the  bondholder  can  not  lawfully 
ask,  as  against  the  collector,  an  order  that  he  shall  disobey 
this  injunction,  until  he,  (the  bondholder,)  by  some  appro- 
priate proceeding,  has  caused  such  decree  to  be  opened 
and  set  aside.  This  may  be  accomplished,  if  that  decree 
does  injustice  to  the  bondholder,  perhaps,  in  more  ways 
than  one ;  but  plainly,  if  the  bondholder  can  show  that  these 
bonds  are  valid,  he  may  file  a  bill  in  the  nature  of  a  bill 
of  review,  making  the  parties  to  the  former  proceedings 
36—107  It/t,. 
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all  parties  defendant,  challenging  that  decree  upon  the  ground 
that  he  was  not  a  party  thereto,  and  under  such  a  bill  he 
would  clearly  have  the  right  to  have  the  question  of  the 
validity  of  those  bonds  heard  and  adjudged  de  novo. 

In  an  application  for  a  writ  of  mandamus  it  is  always  a 
matter  in  the  discretion  of  the  court  to  determine  whether 
the  same  shall  or  shall  not  be  issued,  and  does  not  necessa- 
rily issue  in  all  cases  where  the  petitioner  shows  a  legal  right 
to  what  is  sought  by  the  writ.  We  are  not  informed  in  this 
case  that  either  the  petition  for  mandamus  or  the  answer  to 
that  petition  set  out  the  adjudication  of  the  State  court.  We 
can  not  believe  that  matter  was  shown  to  that  court,  other- 
wise no  writ  would  have  been  ordered  until  that  decree  was 
opened  and  set  aside,  thus  placing  the  collector  in  a  position 
where  he  might  obey  the  writ  without  disobeying  an  existing 
valid  injunction.  Be  this  as  it  may,  it  is  sufficient,  in  this 
case,  to  say  that  the  mere  production  of  the  writ  of  mandamus, 
without  a  transcript  of  the  record  in  the  Federal  court,  is  not 
proof  that  the  Federal  court,  in  ordering  the  writ,  adjudged 
these  bonds  to  be  valid.  Such  writ  may  guide  the  conduct 
of  the  collector,  but  can  have  no  bearing  upon  the  action  of 
the  court  in  determining  whether  judgment  should  be  entered 
against  these  lands  for  the  amount  of  these  taxes.  The  judg- 
ment in  the  Federal  court  having  been  paid,  could  not  be 
considered  in  the  decision  in  this  case. 

We  think  the  judgment  of  the  county  court,  in  view  of  the 
proofs,  was  right,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
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Frederick  Silgar 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.  Vernon  November  16,  1883. 

Ceiminal  law — whether  murder,  or  only  7nanslavghter.  On  the  trial  of 
a  person  upon  the  charge  of  murder,  and  of  which  he  wa-s  convicted,  it 
appeared  the  person  who  was  killed  had  entered  upon  the  premises  of  the 
prisoner  in  a  menacing  manner,  and  during  the  quarrel  which  ensued,  and 
which  he  commenced,  he  was  killed.  The  circumstances  attending  the  diffi- 
culty and  the  result,  as  detailed  in  the  opinion  of  the  court,  were  held  not 
to  justify  a  conviction  for  murder,  but,  at  most,  would  make  a  case  of  man- 
slaughter. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county; 
the  Hon.  0.  A.  Harker,  Judge,  presiding. 

Mr.  Green  P.  Harben,  and  Mr.  H.  H.  Howe,  for  the  plain- 
tiff in  error. 


Mr.  James  McCartney,  Attorney  General,  for  the  People. 


Mr.  Benj.  W.  Moore,  and  Mr.  Wm.  A.  Schwartz,  also  for 
the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  August  term,  1882,  of  the  Jackson  county  circuit 
court,  Frederick  (alias  Fritz)  Silgar  was  tried  and  convicted 
for  the  murder  of  John  Eararth,  the  jury  fixing  his  punish- 
ment at  death.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  having  been  severally  overruled,  he  was  duly  sen- 
tenced by  the  court  to  be  hung,  in  pursuance  of  the  verdict. 
The  accused  brings  the  record  here  for  review,  and  has  as- 
signed thereon  various  reasons  why  the  judgment  and  sen- 
tence should  be  reversed,  and  the  cause  submitted  to  another 
jury. 
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The  homicide  occurred  on  the  premises  of  the  accused, 
near  the  hour  of  five  o'clock  of  the  afternoon  on  the  7th  of 
May,  1882,  in  an  altercation  between  the  deceased  and  the 
prisoner,  which  was  witnessed  by  but  two  persons  outside 
of  the  parties  engaged  in  it,  namely,  Charles  Woolsey  and 
Joseph  W.  Blaylock, — the  former  a  lad  not  quite  fourteen 
years  of  age,  being,  as  he  claims,  most  of  the  time  within  a 
few  yards  of  the  parties,  and  the  latter  a  man  of  mature 
age,  though  of  defective  hearing,  and  some  two  hundred  and 
twenty-five  yards  distant  at  the  time  of  the  occurrence.  The 
parties  were  evidently  under  a  high  state  of  excitement,  for 
other  witnesses,  at  a  distance  of  from  four  to  six  hundred 
yards  off,  swear  that  their  attention  was  attracted  by  the 
quarrel,  and  that  they  could  distinctly  recognize  the  voices 
of  two  persons  engaged  in  it.  The  accused  and  deceased 
were  both  Germans,  and  much  of  the  conversation  between 
them  during  the  altercation  was  in  the  German  language, 
and  was  not  understood  by  either  of  the  two  witnesses  who 
claim  to  have  heard  and  seen  the  difficulty. 

The  parties  were  near  neighbors,  and  we  infer  had  been  for 
several  years  past,  and  the  evidence  clearly  shows  that  their 
relations  were  not  at  all  of  a  friendly  character.  Catherine 
Cutrell,  a  witness  for  the  People,  testifies  that  some  three  or 
four  years  ago  the  accused  told  her  that  if  Eararth  did  not 
let  him  alone  he  would  kill  him ;  that  he  had  repeated  this 
threat  several  times  since,  the  last  time  being  about  six 
months  ago.  Mathew  Murray,  another  witness  for  the  Peo- 
ple, says :  "I  had  a  conversation  with  the  defendant  last 
spring,  shortly  after  I  returned  from  the  penitentiary.  He 
(referring  to  the  accused)  said,  if  John  Eararth  ever  bothered 
him  he  was  going  to  kill  him."  To  the  same  effect  is  the 
testimony  of  Madison  Peppers.  He  says :  "About  three  or 
four  years  ago  I  heard  the  prisoner  say  he  would  kill  Eararth 
some  time.  They  had  been  quarreling.  Eararth  had  accused 
the  prisoner  of  stealing  his  garden  vegetables. "    On  the  other 
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hand,  Charles  Woolsey,  the  same  witness  heretofore  men- 
tioned, swears  that  some  time  in  the  fall  before  the  killing 
Eararth  exhibited  to  witness  and  Charles  Cutrell,  at  the  house 
of  Eararth,  a  pole  about  six  feet  long,  split  at  one  end,  with 
the  blade  of  a  butcher  knife  about  seven  inches  long  inserted 
and  fastened  in  the  split,  with  which  he  said  he  was  going 
"to  cut  Fritz  Silgar's  heart  out  if  he  fooled  with  him  any 
more. "  Martin  White  testifies  that  Eararth,  about  six  months 
before  the  killing,  showed  him  the  same  instrument  described 
by  Woolsey,  and  said  "that  he  intended  to  cut  Fritz  Silgar's 
head  off  with  it." 

Such  were  the  relations  of  the  parties  when  the  deceased 
and  Charles  Woolsey,  the  main  prosecuting  witness,  entered 
the  field  of  the  prisoner,  where  he  was  plowing,  as  heretofore 
stated.  The  circumstances  which  led  them  to  go  there,  and 
the  purpose  or  object  with  which  they  went,  so  far  as  the 
evidence  discloses,  are  in  substance  as  follows :  Some  time 
in  the  day  of  the  homicide,  the  wife  of  Silgar  informed  Mar- 
garet Watkins,  and  her  son,  Charles  Woolsey,  that  her  hus- 
band had  driven  Eararth's  horses  out  of  his  field  and  over  the 
river,  and  requested  them  to  inform  him  of  that  fact.  Ac- 
cordingly, in  the  evening  of  that  day,  they  started  to  the 
house  of  Eararth,  as  the  mother  says,  for  the  sole  purpose 
of  delivering  this  message,  but  as  the  son  swears,  for  the 
purpose,  chiefly,  of  borrowing  some  single-trees.  They  found 
Eararth  some  two  hundred  yards  from  his  house,  engaged  in 
splitting  rails.  Young  Woolsey,  in  giving  an  account  of  their 
interview,  says:  "I  told  him  that  Fritz's  wife  had  told  me 
to  tell  him  that  Fritz  had  driven  his  horses  out  of  the  field 
and  across  the  river.  John  said  that  he  would  go  down  and 
see  about  it,  and  if  he  did  not  find  his  horses  he  would  sue 
Fritz  the  next  day.  He  wanted  me  to  go  with  him  and  show 
him  where  the  horses  had  crossed  the  river,  and  I  went  with 
him.  When  we  found  John  he  was  barefooted,  and  before 
starting  to  Fritz's  field  we  went  to  John's  house,  and  John 
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got  his  shoes  and  put  them  on,  and  picked  up  a  hickory  stick 
about  two  and  a  half  or  three  feet  long,  which  was  lying  be- 
side the  fire-place,  and  then  we  started  down  to  Fritz  Silgar's 
field,  where  he  was  plowing.  We  crossed  the  fence  and  went 
up  to  where  Fritz  was  laying  off  corn  rows."  The  mother, 
in  her  account  of  the  interview,  says :  "I  told  him  (referring 
to  Eararth)  what  Mrs.  Silgar  had  said,  and  he  said  he  would 
go  right  down  and  see  what  made  Fritz  do  so.  He  wanted 
my  boy,  Charley,  to  go  along  to  show  him  where  the  horses 
had  crossed,  but  I  objected  to  Charley  going,  as  I  was  afraid 
he  would  do  something  to  Fritz  or  Fritz  to  him,  and  that  my 
boy  might  get  hurt,  and  I  would  not  let  Charley  go  until  John 
had  promised  he  would  not  raise  any  quarrel  with  Fritz. 
They  then  started  to  John's  house,  and  I  started  home." 

Eesuming  the  narrative  of  young  Woolsey,  which  closed 
with  the  statement  that  he  and  Eararth  crossed  the  fence 
and  went  into  the  field  where  Silgar  was  laying  off  corn  rowrs, 
he  proceeds  to  say :  "I  heard  the  conversation  they  had,  but 
did  not  understand  it  all,  as  most  of  the  time  they  spoke 
German.  John  said,  'Fritz,  what  made  you  drive  my  horses 
over  the  river?'  Fritz  said,  'They  were  in  my  timothy. 
Then  they  talked  excitedly  in  German,  and  I  could  not  under- 
stand wrhat  they  said.  I  walked  on  towards  the  fence,  past 
a  walnut  tree,  then  down  the  bluff  a  little,  and  then  came 
back  to  the  fence  and  waited,  while  they  talked,  and  watched 
them.  John  started  off,  and  then  said,  'I  shall  look  for  my 
horses  this  evening,  and  if  I  don't  find  them  I  shall  sue  you 
to-morrow.'  John  was  then  walking  away  from  Fritz  towards 
me,  and  was  about  forty-five  yards  from  Fritz.  Fritz  said, 
'I'll  kill  you  so  dead  you  can't  find  your  horses,  damn  you,' 
and  leaving  his  plow  he  picked  up  a  piece  of  fence  rail,  and 
he  run  up  towards  the  walnut  tree,  where  John  was.  I  stood 
with  one  foot  over  the  fence.  I  saw  Fritz  strike  John  three 
times  with  the  stick.  The  first  lick  John  dropped  to  his 
knees,  and  seemed  to  throw  up  his  hands  to  ward  off  the 
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blow,  and  said  'enough.'  The  next  lick  John  fell  down  flat. 
I  got  scared,  and  then  started  across  the  river."  On  cross- 
examination  the  witness  is  shown  a  stick,  described  in  the 
record  as  "a  heavy  hickory  club,  about  two  and  a  half  or 
three  feet  long,  burned  at  one  end,"  which  he  identifies  as 
the  stick  which  Eararth  took  from  his  house  with  him,  and 
he  further  states  that  Eararth  was  not  in  the  habit  of  using 
a  walking  stick, — that  he  had  never  seen  him  use  one,  and 
that  he  was  not  a  cripple.  He  also  states,  that  when  Fritz 
and  John  commenced  talking,  he  was  afraid,  and  that  he 
walked  on  by  the  walnut  tree  towards  the  high  bank ;  that 
he  left  them  behind  him,  and  that  they  were  talking  just 
tolerably  loud;  that  Eararth  threw  down  his  stick  before  he 
was  struck. 

Blaylock,  in  giving  an  account  of  the  affair,  says :  "I  was 
standing  near  a  large  tree  across  the  field,  and  east  from  the 
little  walnut  tree  in  Fritz  Silgar's  field,  and  about  one  hun- 
dred yards  away,  I  guess.  I  saw  John  Eararth  and  a  little 
boy  come  into  the  field  where  Fritz  was.  Eararth  had  in  his 
hand  a  stick  or  walking  cane.  He  came  up  to  where  Fritz 
was,  and  commenced  a  conversation  with  him  about  his 
horses.  They  talked  plenty  loud  enough  for  me  to  hear  what 
was  said.  John  said,  'What  did  you  drive  my  horses  over 
the  creek  for?'  I  heard  Fritz  tell  John  that  he  would  kill 
him  so  dead  he  would  never  find  his  horses.  John  walked 
on  past  the  walnut  tree,  and  Fritz  followed *up  to  the  tree. 
When  he  said  he  would  kill  him  so  dead  that  he  never  would 
find  his  horses,  John  turned  around  and  started  back,  and 
Fritz  jumped  to  one  side,  and  grabbed  up  a  club  and  struck 
him.  John  threw  up  his  hands,  and  said  he  had  enough. 
Fritz  struck  one  or  two  more  licks,  and  John  fell  to  the  ground. 
John  threw  down  the  stick  before  he  was  struck.  When  John 
fell,  Fritz  said  something  in  German  I  did  not  understand, 
and  then  he  took  some  water  out  of  a  bucket  and  gave  him. 
When  I  saw  this  I  hurried  away  to  get  some  other  persons. " 
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This  witness  admits,  on  cross-examination,  that  he  is  not  on 
good  terms  with  the  accused,  and  also  that  he  supposed,  at 
the  time,  the  deceased  was  Mart  White. 

Mrs.  Watkins  further  states  in  her  testimony,  that  after 
parting  with  her  son,  Charley,  and  Eararth,  as  they  started 
for  Silgor's,  she  had  just  got  home  when  she  heard  "a  loud 
noise,  as  of  two  persons,  in  the  direction  of  Fritz's,"  and 
upon  calling  Elias  Cutrell's  attention  to  it  they  both  started 
there  on  a  run ;  that  on  getting  within  about  thirty  steps  of 
the  walnut  tree  in  the  field,  Fritz  ran  to  it  and  picked  up  the 
club  which  Eararth  had  brought  with  him,  and  turned  to  her 
and  Cutrell,  "twirling  it  in  his  hand,"  and  speaking  excitedly 
in  German ;  that  she  became  alarmed,  and  ran  away ;  that 
on  her  return  she  found  the  body  of  Eararth  in  the  corner  of 
the  fence,  but  a  few  feet  from  the  walnut  tree. 

Elias  Cutrell,  who  accompanied  Mrs.  Watkins  over  to  Su- 
gar's, says,  that  when  he  got  within  observing  distance  Silgar 
was  sitting  on  the  ground  trying  to  give  Eararth  water  to 
drink,  or  was  washing  his  head, — he  could  not  tell  which ; 
that  when  he  went  up,  a  short  time  afterwards,  he  found 
Eararth  dead. 

Dr.  Davis,  who  examined  the  body  of  Eararth  after  his 
death,  testified  that  he  found  two  wounds  on  the  head  of  the 
deceased,  and  one  on  his  left  wrist ;  that  the  skull  was  frac- 
tured in  one  place  only ;  that  this  wound  was  sufficient  to 
cause  death.       • 

John  Stephenson  testifies  that  he  saw  the  body  of  John 
Eararth  on  the  7th  of  May,  1882,  against  the  fence  in  the 
prisoner's  field;  that  it  looked  like  it  had  been  dragged  up 
to  the  fence ;  that  the  creek  was  just  outside  the  fence. 

Martin  White  testified  that  the  bank  of  the  river  for  forty 
or  fifty  yards  south,  and  sixty  or  seventy-five  yards  north,  is 
very  steep, — almost  perpendicular ;  that  it  might  be  possible 
for  a  person  to  run  down  the  bank  without  getting  into  the 
water,  but  not  probable. 
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Thomas  Logan  testified  that  he  had  examined  and  meas- 
ured distances  in  the  field  of  the  prisoner;  that  from  the 
walnut  tree  to  the  fence  on  the  west  side  is  four  steps,  and 
from  the  tree  to  where  the  defendant's  horse  and  plow  stood 
when  deceased  came  into  the  field  is  forty-five  yards ;  that 
the  hank  near  the  walnut  tree  is  almost  perpendicular  for 
about  fifty  yards  south  and  seventy-five  yards  north ;  that  it 
would  be  impossible  for  any  one  to  see  what  was  going  on  in 
the  level  of  the  field  after  going  down  the  bank. 

Martin  White  further  testifies  that  the  character  of  the 
deceased  for  peaceableness  was  bad ;  that  he  was  very  quar- 
relsome, abusive  and  high  tempered,  and  in  this  statement 
he  is  sustained  by  other  witnesses. 

The  account  of  the  difficulty  given  by  the  accused,  in  very 
broken  English,  is  in  substance  as  follows :  That  on  the  7th 
of  May,  1882,  near  sundown,  while  laying  off  corn  rows  in 
his  field,  he  saw  John  Eararth,  accompanied  by  a  boy,  com- 
ing into  the  field  with  a  club  in  his  hand,  (being  the  same 
identified  by  Charles  Woolsey,)  and  that  when  he  came  up 
he  said,  'What  did  you  drive  my  horses  over  the  river  for?' 
when  he  replied  that  he  had  been  bothered  enough  with  hav- 
ing his  fence  torn  clown  and  the  horses  in  his  timothy ;  that 
the  deceased  thereupon  told  him  if  he  did  not  bring  his  horses 
back  he  would  beat  him  over  his  head  till  his  eyes  were  out ; 
that  he  told  him  he  would  not  bring  them  back,  to  which  the 
deceased  replied  that  he  would  beat  him  over  the  head  till 
he  was  dead,  and  walked  on  past  the  walnut  tree ;  that  the 
accused  then  stopped  his  plow,  and  went  under  the  walnut 
tree  to  get  a  drink  of  water,  where  he  had  some  in  a  bucket ; 
that  when  he  stooped  to  get  the  water  he  saw  the  deceased 
coming  toward  him,  with  a  long  stick  in  one  hand  and  the 
stick  he  had  brought  with  him  in  the  other,  saying,  at  the 
time,  'Fritz,  I  will  kill  you ; '  that  he,  the  defendant,  there- 
upon jumped  to  the  fence  and  grabbed  a  piece  of  three- 
cornered  paling,  and  as  he  did  so  the  deceased  hit  him  on 
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the  shoulder  with  the  pole,  and  then  raised  the  short  stick 
in  his  left  hand  as  if  he  was  going  to  throw  it,  when  the 
accused  struck  at  him  to  knock  the  club  out  of  his  hand,  and 
in  doing  so  hit  his  left  hand  and  also  his  head ;  that  the 
deceased  had  his  left  hand  raised,  as  if  in  the  act  of  throwing, 
when  this  lick  was  given ;  that  the  accused  then  struck  him 
again  over  the  head,  and  he  fell,  and  the  club  beside  him ; 
that  when  he  saw  he  had  hurt  him  he  picked  him  up,  and 
gave  him  some  water  to  drink,  and  washed  his  head,  telling 
him  he  was  sorry  for  what  had  happened, — that  he  did  not 
want  to  hurt  him,  but  that  he  had  forced  him  to  do  it.  He 
further  states,  that  when  the  fuss  commenced  Charles  Wool- 
sey  ran  out  of  the  field  and  down  the  bank,  and  could  not 
have  seen  all  that  took  place,  and  that  the  most  that  was 
said  between  them  was  in  German.  He  also  states  that  Mart 
White  had  told  him  that  the  deceased  had  fixed  up  a  knife 
to  kill  him  with.  Moreover,  that  he  had,  on  a  previous  occa- 
sion, concealed  himself  behind  a  tree  on  the  roadside,  where 
witness  was  passing  with  his  team,  for  the  purpose  of  assault- 
ing him,  but  that  witness,  on  discovering  him,  drove  by  with 
such  rapidity  he  did  not  accomplish  his  purpose.  The  pro- 
secution offered  some  general  evidence  in  rebuttal,  tending 
to  impeach  the  general  reputation  of  the  accused  for  truth. 

The  foregoing  is,  in  substance,  all  the  evidence  in  the  case, 
and  we  may  say,  that  under  a  deep  sense  of  the  responsi- 
bility we  owe  to  the  State,  as  well  as  the  prisoner,  whose  life 
is  involved  in  the  issue,  we  have  faithfully  and  maturely  con- 
sidered it  with  whatever  of  skill  or  ability  we  possess,  with 
an  earnest  desire  and  purpose  to  ascertain  the  real  facts 
and  true  merits  of  the  controversy  which  terminated  with 
such  fatal  results.  We  have  been  met,  however,  at  the  very 
threshold  of  our  inquiries,  with  the  conceded  fact,  if  we  leave 
out  of  view  the  account  which  the  prisoner  himself  gives 
of  the  affair,  that  the  most  that  was  said  on  the  occasion 
is  not,  and  never  can  be,  known,  by  reason  of  having  been 
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spoken  in  a  language  not  understood  by  either  of  the  per- 
sons who  witnessed  the  affray  and  quarrel  between  them. 
For  aught  that  appears,  the  language  of  the  deceased  may 
have  been  of  the  most  offensive  and  provoking  character, 
or  it  may,  as  testified  to  by  the  accused,  have  consisted  of 
threats  against  the  prisoner's  life,  which,  in  view  of  the  exist- 
ing relations  between  the  parties,  may  have  well  aroused  in 
the  mind  of  the  accused  the  most  serious  apprehensions  of 
danger ;  and  if  the  taking  of  the  life  of  the  deceased  was  in- 
duced by  either  of  these  causes,  and  was  not  done  in  wanton- 
ness, or  from  a  mere  spirit  of  revenge,  it  is  clear  the  killing 
would  not  be  murder.  That  the  parties  at  the  time  were 
laboring  under  a  high  state  of  excitement  is  conclusively 
shown,  as  already  seen,  by  the  almost  unprecedented  high 
tone  of  voice  in  which  they  were  speaking.  Both  their  voices 
were  distinctly  heard  by  Elias  Cutrell  and  Mrs.  Watkins  at 
the  latter's  house,  which  the  witnesses  fix  at  from  four  to  six 
hundred  yards  from  the  place  of  the  affray,  and  this  must 
have  been  immediately  before  the  killing,  for,  as  already 
stated,  Mrs.  Watkins  swears  that  upon  hearing  the  quarrel 
she  and  Cutrell  started  in  a  run  to  the  place,  and  he  swears 
that  when  he  got  in  sight,  about  two  hundred  yards  from 
the  parties,  they  were  down  on  the  ground,  and  that  Silgor 
seemed  to  be  giving  the  deceased  water,  or  was  bathing  his 
head,  so  that,  at  most,  but  a  minute  or  two  could  have  inter- 
vened between  the  loud  quarreling  and  the  giving  of  the  fatal 
blow.  Indeed,  neither  young  Woolsey  nor  Blaylock,  who  wit- 
nessed the  affair,  claims  there  was  any  intermission  in  the 
quarrel.  According  to  all  accounts  given  of  it,  it  must  have 
been  a  very  hasty  affair. 

But  waiving  this  embarrassing  feature  of  the  case  for  the 
present,  and  assuming  that  in  the  consideration  of  it  it  must 
be  treated  just  as  though  what  was  seen  and  understood  by 
the  witnesses  was  all  there  was  of  it,  it  is  clear  the  conviction 
can  not  be  sustained,  if  it  can  be  sustained  at  all,  except 
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upon  the  hypothesis  young  Woolsey's  version  of  it  is  the 
correct  one.     In  several  important  particulars  Woolsey,  Blay- 
lock  and  the  prisoner  himself  substantially  agree,  and  it  is 
important  that  the  extent  of  this  agreement  should  be  dis- 
tinctly understood  and  kept  in  view  in  considering  the  real 
and  vital  points  of  difference  in  their  statements.     Without 
going  into  the  details,  we  may  say,  in  general  terms,  their 
several  statements,  when  taken  in  connection  with  the  uncon- 
tradicted testimony  of   other  witnesses,   fully  establish  the 
following  facts  :     The  deceased,  being  armed  with  a  bludgeon, 
between  five  and  six  o'clock  in  the  afternoon  of  the  7th  of 
May,  1882,   accompanied  by  Charles   Woolsey,   entered  the 
field  of  the  accused,  where  he  was  plowing ;  that  the  latter, 
upon  their   coming   up,    stopped   his   team   about   forty-five 
yards  from   a  walnut  tree   standing  near  the  fence  on  the 
west  side  of  the  field,  under  which  the  defendant  at  the  time 
had   a   bucket   of   drinking   water ;   that   a   quarrel   at   once 
ensued   between  the  prisoner   and   the   deceased,  the   latter 
commencing  it ;  that  upon  the  commencement  of  the  quarrel 
young  Woolsey  became  frightened,  passed  on  by  the  walnut 
tree  to  the  fence,  crossed  it,  and  ran  down  the  river  bank ; 
that  the  banks  at  this  point  are  almost  perpendicular,  and 
continue  so  fifty  yards  south  and  seventy-five  yards  north, 
so  that  it  would  have  been  highly  improbable,  if  not  impos- 
sible, for  him  to  have  got  down  the  banks  within  the  distances 
specified  without  getting  into  the  river ;  that  after  the  quarrel 
had  proceeded  for  some  time  both  parties  moved  in  the  direc- 
tion of,  and  as  far  as  to,  the  walnut  tree,  the  deceased  going 
in  advance  and  the  accused  following ;  that  while  at  or  near 
the  tree  the  accused  seized  a  stick  or  bludgeon  of  some  kind, 
with  which  he  struck  the  deceased  as  many  as  two  blows, 
and,  as  claimed  by  Woolsey,  three,  which  caused  his  death  ; 
that  upon  his  body  were   found  three  wounds,  two  on  the 
head  and  one  upon   the  left  wrist,  only  one  of  the  blows 
causing  a  fracture  of  the  skull. 
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So  far  there  is  no  controversy  as  to  the  facts.  It  being 
conceded  that  the  killing  occurred  at  the  walnut  tree,  and 
that  Silgar  on  leaving  his  plow  only  went  to  that  tree,  it 
follows  that  if  Eararth,  who  immediately  preceded  him, 
passed  by  and  beyond  the  tree,  as  Silgar  and  Blaylock  both 
swear  he  did,  he  must,  at  some  time  between  that  and  the 
assault  upon  him,  have  returned  to  the  tree,  which  is  entirely 
in  harmony  with  Silgar's  account  of  the  transaction,  though 
this  important  fact  is  not  at  all  noticed  by  Woolsey  in  his 
testimony,  and  he  may  therefore  be  regarded  as  impliedly 
contradicting  it.  Silgar  says,  as  will  be  remembered,  that 
Eararth,  on  threatening  to  beat  him  over  the  head,  etc., 
walked  off,  passing  by  and  beyond  the  walnut  tree,  and  that 
he  (Silgar)  then  left  his  plow  and  went  to  the  tree  to  get 
some  water,  and  that  while  there  he  discovered  Eararth  com- 
ing towards  him  in  a  threatening  attitude,  whereupon  he  (the 
accused)  sprang  and  seized  a  stick,  etc. 

Leaving  out  of  view  the  statement  that  Eararth  was  armed 
in  the  manner  claimed  by  Silgar,  the  latter's  account  of  the 
affair  is  strongly  corroborated  by  Blaylock.  He  says  :  "John 
walked  on  past  the  walnut  tree,  and  Fritz  followed  up  to 
the  tree.  When  he  said  that  he  would  kill  him  so  dead 
that  he  never  would  find  his  horses,  John  turned  around 
and  started  back,  and  Fritz  jumped  to  one  side  and  grabbed 
up  a  club  and  struck  him."  How  strikingly  these  two 
accounts  agree  in  this,  perhaps  the  most  important,  circum- 
stance connected  with  the  case,  and  yet  there  is  no  express 
contradiction  of  it  by  any  one.  The  expressions  "jiunped," 
and  "grabbed,"  as  used  by  Blaylock,  are  significant  in  this 
connection.  If  the  deceased,  as  is  claimed  by  the  accused, 
was  at  this  instant  armed  with  two  deadly  weapons,  and 
approaching  him  in  a  threatening  attitude,  we  should  expect 
that  his  action  under  such  circumstances,  in  availing  himself 
of  a  defensive  weapon,  would  be  well  expressed  by  the  words 
"jumped"  and   "grabbed."     But  if,  on  the  other  hand,  the 
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deceased  was  standing  quietly  by  the  walnut  tree,  as  is  to 
be  inferred  from  the  testimony  of  Woolsey,  it  is  not  reason- 
able to  suppose  there  would  be  any  occasion  to  use  these 
terms  in  describing  the  action  of  the  accused  induced  or  in- 
spired by  such  circumstances. 

There  is  another  fact  corroborative  of  Silgar's  statement 
as  to  the  circumstances  of  the  assault  which  we  regard  as  of 
some  significance.  It  will  be  remembered  he  claims  that  his 
first  lick  was  aimed  at  the  left  hand  or  arm  of  the  deceased, 
which  was  elevated  as  if  he  was  in  the  act  of  throwing  a  club 
at  him,  for  the  purpose  of  disarming  him  and  warding  off  the 
blow.  Subsequently,  upon  the  post  mortem  examination,  it 
turns  out  there  was  a  wound  on  the  left  hand  or  wrist,  which 
corresponded  with  the  blow  which  the  accused  says  he  gave 
him. 

There  are  other  favorable  circumstances  which  tend  to 
negative  the  hypothesis  that  there  was  any  deliberate  pur- 
pose on  the  part  of  the  accused  to  take  life.  When  the  fatal 
blow  was  given,  and  his  victim  fell  prostrate  at  his  feet, 
instead  of  leaving  him  to  his  fate  without  any  apparent 
remorse  or  sympathy, — as  most  men  do  who  deliberately  and 
in  cold  blood  take  the  life  of  a  fellow  being, — he  at  once  com- 
menced deploring  and  interposing  excuses  for  the  act,  and 
applying  such  simple  remedies  as  were  within  his  power  to 
restore  him.  Of  course  circumstances  of  this  character  are 
by  no  means  conclusive,  for  where  the  killing  is  deliberate, 
and  without  any.  considerable  provocation,  such  evidences  of 
a  returning  sense  of  humanity  and  consciousness  of  respon- 
sibility can  not  avail.  But  where  there  are  extenuating 
circumstances,  as  there  manifestly  are  in  this  case,  such 
indications  are  not  to  be  disregarded. 

Even  accepting  young  Woolsey's  version  of  the  affair  with- 
out qualification,  and  rejecting  all  that  is  said  by  both 
Blaylock  and  the  accused,  which,  as  we  have  already  seen, 
contradicts  him  in  some  vital  particulars,  the  unquestioned 
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facts  are,  that  the  accused  had  been  injured  and  vexed  by 
the  horses  of  the  deceased  breaking  into  his  meadow.  The 
deceased  had  deliberately  prepared  an  instrument  of  the  most 
deadly  character,  with  which,  he  declared  on  several  occa- 
sions, to  different  persons,  he  intended  to  take  the  life  of 
the  prisoner,  and  these  threats  were  communicated  to  him. 
Thus  matters  stood  when  the  deceased,  armed  with  a  deadly 
bludgeon,  and  evidently  on  no  peaceable  mission,  entered 
the  prisoner's  field.  The  claim  that  he  was  going  there  to 
learn  why  the  accused  had  driven  his  horses  over  the  river 
was  a  mere  shallow  pretense,  for  he  was  distinctly  told  by 
young  Woolsey  and  his  mother  he  had  driven  them  over 
there  because  they  had  broken  into  his  timothy.  The  real 
object  of  his  mission  was  evidently  to  provoke  a  quarrel. 
His  entry  for  such  purpose  was  wholly  unwarranted.  He 
found  the  accused  at  home  molesting  no  one,  but  quietly 
attending  to  his  own  business.  He  proceeded  directly  to 
him  with  stick  in  hand,  and  his  only  salutation  was,  "Why 
did  you  drive  my  horses  over  the  river?"  when  at  the  same 
time  he  knew  the  reason  fully  as  well  as  the  prisoner  did  him- 
self. The  quarrel  thus  commenced  by  the  deceased  waxed 
warmer  and  warmer,  their  voices  growing  louder  and  louder, 
until  they  were  distinctly  heard  from  four  to  six  hundred 
yards,  when  finally  the  deceased  moved  off,  saying  if  his 
horses  were  not  found  he  would  sue  the  accused  on  the  fol- 
lowing day,  whereupon  the  accused,  already  under  a  high 
pressure  of  excitement,  being  goaded  by  this  additional 
threat,  seized  a  stick,  the  first  thing  within  his  reach,  and 
felled  his  adversary  to  the  ground,  inflicting  a  wound  caus- 
ing his  death, — and  it  is  said  this  is  murder.  We  do  not 
think  so.  Viewing  the  case  from  this  aspect,  which  is  the 
most  unfavorable  one  to  the  accused  which  the  evidence  war- 
rants, we  regard  it  as  a  case  of  manslaughter,  and  nothing 
more.  To  say  the  least  of  it,  there  is  such  a  manifest,  well- 
founded  doubt  of  his  guilt  of  murder,  as  the  case  is  now  pre- 
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sented,  as  to  entitle  liim  to  an  acquittal  on  that  charge,  and 
the  jury  should,  if  they  accepted  young  Woolsey's  version  of 
the  affair  as  the  true  one,  have  found  the  prisoner  guilty  of 
manslaughter,  and  not  murder.  Another  trial  of  the  cause 
may  materially  change  the  legal  aspects  of  the  case,  which 
may  be  better  or  may  be  worse  for  the  accused.  We  can 
not  tell. 

It  is  evident  from  the  record  before  us,  that  if  the  exam- 
ination of  the  witnesses  had  been  more  careful  and  exhaust- 
ive, many  material  facts  might  have  been  drawn  out  that 
would  have  thrown  additional  light  on  the  subject,  which 
would  have  relieved  the  case  of  much  embarrassment.  This 
is  particularly  true  with  respect  to  the  cross-examination  of 
the  People's  witnesses,  and  affords  an  additional  reason  why 
we  would  be  better  satisfied  to  have  the  cause  submitted  to 
another  jury.  Had  the  conviction  been  for  manslaughter 
only,  we  should  not,  at  least  on  the  merits,  have  interposed. 
In  one  aspect  of  the  case,  as  we  have  already  seen,  the  jury 
would  have  been  warranted  in  returning  a  verdict  for  that 
offence ;  but  as  the  case  is  now  presented  there  is  no  theory 
of  it  that  will  justify  a  conviction  for  murder. 

The  judgment,  therefore,  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  concur  in  the  reversal,  but  express 
no  opinion  on  the  evidence  in  the  case. 
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Joseph  Schertz 

v. 

Indianapolis,  Bloomington  and  Western  Railway  Company. 

Filed  at  Springfield  November  19,  1883. 

1.  Eaileoad — liability  for  injury  to  animals  caused  by  fright.  Under 
the  act  in  relation  to  fencing  and  operating  railroads,  in  force  July  1,  1874, 
as  amended  by  the  act  of  1879,  where  a  party's  horse  gets  on  the  railroad  track 
for  want  of  such  a  fence  as  the  law  requires  the  company  to  erect  and  main- 
tain to  inclose  its  track  and  right  of  way,  and  while  on  the  track  is  frightened 
either  by  the  approaching  train,  or  the  sound  of  the  bell  or  whistle,  or  all  of 
them  combined,  and  in  its  flight  is  injured,  either  by  jumping  a  cattle  guard, 
or  by  coming  in  contact  with  a  wire  fence,  or  both,  and  no  negligence  or 
willful  misconduct  is  chargeable  to  the  agents  of  the  company  in  charge  of 
the  train  at  the  time,  and  where  no  injury  is  done  to  the  horse  by  any  actual 
collision  or  contact  with  the  engine  or  cars  of  the  train,  the  railroad  company 
will  not  be  liable  to  the  owner  of  the  horse  for  such  injury. 

2.  Same — statute  relative  to  fencing,  construed.  The  true  meaning 
of  section  1  of  "An  act  in  relation  to  fencing  and  operating  railroads,"  as 
amended  in  1879,  is,  that  the  injury  to  stock  must  be  caused  by  actual  colli- 
sion,— that  is,  it  must  be  done  by  the  "agents,  engines  or  cars"  of  the  com- 
pany, or  the  willful  misconduct  of  the  train  men,  to  make  the  company  liable. 

3.  Consequential  damages  resulting  from  fright  to  animals,  not  caused 
by  actual  collision,  or  any  negligence  or  willful  misconduct  on  the  part  of 
the  servants  of  the  company,  are  not  embraced  in  the  statute. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county;  the  Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  W.  E.  Gapen,  for  the  appellant :  • 

One  great  object  of  the  statute  was  to  protect  persons  and 
property  from  the  dangers  of  stock  getting  on  the  tracks  of 
railroads,  and  the  construction  of  it  should  be  such  as  most 
effectually  to  carry  out  that  object.  The  ground  of  recovery 
under  this  statute  is  the  failure  to  build  the  fences  required. 
No  other  fault  in  such  case  need  be  shown.  Cairo  and 
St.  Louis  R.  R.  Co.  v.  Murray,  82  111.  76. 
37—107  III. 
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While  appellee  continued  to  run  its  cars  on  the  track 
through  appellant's  field  without  fencing  its  track,  it  under- 
took, at  its  peril,  that  no  harm  should  come  to  appellant's 
horse  for  want  of  a  proper  fence.  McCoy  v.  California  P. 
R.  R.  Co.  40  Cal.  532. 


Messrs.  Kowell  &  Hamilton,  for  the  appellee : 

Under  the  statute,  which  is  penal,  and  must  be  strictly 
and  literally  construed,  the  railroad  company  is  only  liable, 
in  any  event,  for  the  damage  which  may  be  done  by  the 
"agents,  engines  or  cars"  of  the  railroad.  If,  then,  it  is 
clearly  shown  that  the  horse  was  not  injured  or  struck  by 
the  "agents,  engines  or  cars,"  but  was  injured  by  being 
frightened  by  one  passing  train,  and  ran  against  some  one 
else's  fence,  the  company  could  not  be  liable,  unless  its  serv- 
ants willfully  and  maliciously  frightened  the  animal. 

This  case  is  almost  identical,  in  facts  and  circumstances, 
with  P.  and  I.  R.  R.  Co.  v.  Haskett,  10  Ind.  409,  and  the 
court  there  held  the  law  to  be  just  as  the  Appellate  Court 
held  it  in  this  case.  This  decision  was  also  strongly  and 
expressly  reaffirmed  in  Ohio  and  Mississippi  Ry.  Co.  v.  Cole, 
41  Ind.  331 ;  Indianapolis,  Bloomington  and  Western  Ry.  Co. 
v.  McBrown,  46  id.  229;  R.,  P.  and  C.  Ry.  Co.  v.  Thomas, 
60  id.  107;  J.,  M.  and  I.  R.  R.  Co.  v.  Downey,  61  id.  287. 
The  case  of  Lafferty  v.  Hannibal  and  St.  Joseph  R.  R.  Co.  44 
Mo.  291,  is  also  exactly  in  point,  and  approves  the  Indiana 
cases.  The  same  construction  has  also  been  given  our  stat- 
ute by  a  court  of  high  authority  in  this  State,  besides  in  this 
case.  Chicago  and  Northwestern  R.  R.  Co.  v.  Taylor,  8  Bradw. 
108.     See,  also,  Bedfield  on  Bailways,  493. 

Per  Curiam  :  This  action  was  brought  by  Joseph  Schertz, 
before  a  justice  of  the  peace,  against  the  Indianapolis,  Bloom- 
ington and  Western  Kail  way  Company,  under  section  1  of  "An 
act  in  relation  to  fencing  and  operating  railroads, "  in  force 
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July  1,  1874,  as  amended  by  the  act  in  force  July  1,  1879,  to 
recover  for  injuries  done  to  his  horse  by  defendant  operating- 
its  road.  On  the  trial  before  the  justice  of  the  peace  plaintiff 
recovered  a  judgment,  and  on  the  appeal  of  defendant  to  the 
circuit  court,  where  a  trial  de  novo  was  had,  plaintiff  recovered 
a  judgment  in  a  like  amount,  with  an  attorney's  fee.  That 
judgment,  on  the  appeal  of  defendant,  was  reversed  in  the 
Appellate  Court  for  the  Third  District,  and  final  judgment 
rendered  against  plaintiff  for  costs.  A  majority  of  the  judges 
of  the  Appellate  Court  having  certified  that  the  case,  in  their 
opinion,  involves  a  question  of  law  of  such  importance,  on 
account  of  collateral  interests,  it  should  be  passed  upon  by 
the  Supreme  Court,  plaintiff  brings  the  case  to  this  court  on 
appeal. 

But  a  single  question  arises  on  the  record,  as  the  case  now 
comes  before  this  court,  and  that  has  relation  to  the  true  con- 
struction of  section  1  of  the  act  cited  supra.  That  statute 
provides,  when  the  fences  it  requires  shall  be  erected  are  not 
made  as  therein  required,  or  when  such  fences  are  not  kept 
in  good  repair,  such  railroad  corporation  shall  be  liable  for 
all  damages  which  may  be  done  by  the  "agents,  engines  or 
cars"  of  such  corporations,  to  cattle,  horses,  or  other  stock. 
On  the  hypothesis  plaintiff's  horse  got  on  the  track  of  defend- 
ant's road  for  want  of  such  a  fence  as  the  law  requires  it  to 
erect  and  maintain  to  inclose  its  track  and  right  of  way,  and 
while  on  the  track  the  horse  was  frightened  either  by  the 
approaching  train,  or  the  sound  of  the  bell  or  whistle,  or  all 
of  them  combined,  and  in  its  flight  was  injured,  either  by 
jumping  a  cattle  guard,  or  by  coming  in  contact  with  a  wire 
fence,  or  both,  that  no  negligence  or  willful  misconduct  can 
be  imputed  to  the  agents  of  defendant  in  charge  of  the  train 
at  the  time,  and  that  no  injury  was  done  to  the  horse  by  any 
actual  collision  or  contact  with  the  engine  or  cars  of  the 
train,  a  majority  of  the  court  are  of  opinion  the  defendant  is 
not  liable.     It  is  thought  the  true  meaning  of  the  section 


580  Schertz  v.  L,  B.  &  W.  Ey.  Co.  [Nov. 

Opinion  of  the  Court. 

of  the  statute  cited  is,  the  injury  must  be  caused  by  actual 
collision, — that  is,  it  must  have  been  done  by  the  "agents, 
engines  or  cars"  of  defendant.  Here  no  direct  injury  was 
done  either  by  the  "agents,  engines  or  cars"  of  defendant, 
nor  by  any  willful  misconduct  of  the  train  men. 

In  P.  and  I.  R.  R.  Co.  v.  Haskett,  10  Tnd.  409,  in  con- 
struing a  statute  on  the  same  subject,  which  made  the  cor- 
poration liable  for  stock  that  should  be  "killed  or  injured  by 
the  cars  or  locomotives  or  .other  carriages  of  the  company," 
the  court  held  that  these  words,  in  their  ordinary  import, 
evidently  involved  the  idea  of  actual  collision,  and  hence 
would  not  cover  a  case  of  consequential  damages.  In  Lafferty 
v.  Hannibal  and  St.  Joseph  R.  R.  Co.  44  Mo.  291,  it  was 
admitted  that  at  the  place  where  the  injury  was  done  to 
plaintiff's  horse  defendant's  railroad  was  not  fenced  as  re- 
quired by  statute.  The  words  of  the  statute  cited  in  that 
case  are  identical  with  the  words  contained  in  the  statute  of 
this  State  on  the  same  subject, — that  is,  in  case  of  a  failure 
to  comply  with  the  provisions  of  the  statute,  the  railroad  cor- 
poration should  be  liable  for  all  damages  that  might  be  done 
by  its  "agents,  engines  or  cars."  In  that  case,  as  in  the 
one  being  considered,  there  was  no  collision,  and  the  horse 
was  not  injured  by  any  actual  contact,  and  it  was  held  the 
defendant  corporation  was  not  liable.  It  is  thought  the 
statute  of  this  State  admits  of  the  same  construction,  and  in 
a  case  where  the  stock  is  not  killed  or  injured  by  any  actual 
collision  there  is  no  liability  on  the  railroad  corporation. 
Consequential  damages  resulting  from  fright  to  animals,  not 
caused  by  any  negligence  or  willful  misconduct  on  the  part 
of  the  servants  of  the  corporation,  are  not  embraced  in  the 
statute. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois 

v. 

Emeline   Eeat  et  al. 

Filed  at  Springfield  November  19,  1883. 

1.  Taxes — assessor's  plat — requisites.  A  plat  of  lands,  for  the  purpose 
of  description  for  taxation,  caused  to  be  made  by  the  assessor,  is  insufficient, 
under  the  law,  if  it  does  not  purport  to  be  made  by  the  county  surveyor  by 
order  of  the  assessor.  If  it  purports  to  be  made  by  A  B,  who,  in  the  certifi- 
cate thereto,  adds  to  his  name  the  word  "surveyor,"  and  there  is  no  proof 
that  A  B  was  county  surveyor,  it  will  not  be  a  sufficient  compliance  with  the 
statute  to  authorize  judgment  against  lots  therein  for  delinquent  taxes. 

2.  Same — sufficiency  of  description  of  lots  in  plat,  for  taxation.  In  a 
plat  of  lots  in  a  piece,  of  land,  lot  8  appeared  to  be  rectangular,  and  to  extend 
across  the  entire  plat,  and  to  be  bounded  by  four  lines,  the  length  of  each  of 
which  is  given,  and  its  south  boundary  was  not  far  from  the  south  line  of 
the  plat,  but  how  far  from  such  line  did  not  appear,  though  it  seemed  to  be 
parallel  with  the  south  line  of  the  plat:  Held,  that  such  plat  failed  to  show 
the  location  of  the  lot  with  precision. 

3.  A  plat  of  the  subdivision  of  a  tract  of  land  for  the  purpose  of  descrip- 
tion of  its  parcels  for  taxation,  is  fatally  insufficient,  under  the  statute,  if  it 
fails  to  state  the  number  of  acres  in  the  lots,  and  if  from  it  neither  the  exact 
location  nor  the  quantity  can  be  known;  and  even  where  a  lot  is  well  located 
on  a  plat,  a  description  of  "part  of"  such  lot  is  wholly  indefinite  and  uncer- 
tain, and  judgment  for  taxes  thereon  is  properly  refused. 

4.  Same — back  taxes  need  not  be  kept  separately  for  each  year.  Where 
lands  or  lots  have  been  forfeited  for  the  non-payment  of  taxes  for  several 
successive  years,  the  statute  does  not  require  the  back  taxes  to  be  stated 
separately  for  each  year,  but  they  may  be  grouped  in  bulk  by  the  clerk  in 
extending  the  same  on  the  tax  books,  and  by  the  collector  in  his  application 
for  judgment. 

Appeal  from  the  County  Court  of  Coles  county ;  the  Hon. 
J.  E.  Cunningham,  Judge,  presiding. 

Joseph  F.  Goar,  county  collector  for  the  year  18S1,  of  Coles 
county,  reported  on  May  9,  1882,  a  list  of  lands  and  town 
lots  as  delinquent  for  taxes  and  special  assessments,  interest, 
and  costs  due  thereon,  with  a  petition  for  judgment  and  order 
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of  sale  against  said  lands  and  town  lots,  among  which  were 
some  assessed  in  the  name  of  K.  C.  Eeat.  Emeline  Beat, 
the  widow  of  K.  C.  Eeat,  and  others,  filed  objections  to  the 
judgment  being  entered,  claiming,  mainly,  that  the  plats  are 
illegal,  and  that  the  notice  for  judgment  for  back  taxes  on 
forfeited  lands  does  not  show  the  amount  of  taxes  due  for 
each  year  separately.  The  county  court  sustained  the  objec- 
tions, and  the  case  was  appealed  to  this  court. 

Mr.  A.  C.  Ficklin,  and  Mr.  S.  M.  Leitch,  for  the  appel- 
lant : 

On  application  for  judgment  the  presumption  is  that  the 
assessor,  and  all  persons  connected  with  the  revenue,  did 
their  duty.  Durham  v.  People,  67  111.  414 ;  Mix  v.  People, 
86  id.  312. 

The  collector's  report  makes  a  prima  facie  case,  and  judg- 
ment should  be  rendered  upon  it,  unless  objectors  show  good 
cause  why  it  should  not.  If  there  are  any  valid  objections 
why  it  should  not,  they  must  point  them  out  and  make  them 
appear.  Durham  v.  People,  67  111.  414 ;  Buck  v.  People,  78 
id.  560;  Mix  v.  People,  86  id.  312. 

The  plats  are  in  substantial  compliance  with  the  statute. 
The  number  of  the  acres  in  each  lot  is  given  except  as  to  lots 
20,  21  and  22,  and  there  the  metes  and  bounds  are  given  so 
that  the  number  of  acres  can  readily  be  computed.  Irregu- 
larities not  affecting  the  substantial  justice  of  the  taxes  will 
not  be  considered.  Eev.  Stat.  1874,  chap.  120,  sec.  191 ; 
Fisher  v.  People,  84  111.  491 ;  Edwards  v.  People,  88  id.  340 ; 
Beers  et  al.  v.  People,  83  id.  488 ;  Thatcher  v.  People,  79  id. 
597 ;  Chiniquy  v.  People,  78  id.  570 ;  Purrington  et  al.  v. 
People,  79  id.  11. 

Notice  which  shows  taxes  from  "1871  to  1881"  on  two  lots, 
and  from  1878  to  1881  on  one  lot,  is  sufficient.  Hurd's  Stat. 
1881,  chap.  120,  sec.  129,  p.  914;  PikeY.  People,  84  111.  80; 
Durham  v.  People,  67  id.  414;  Law  v.  People,  84  id.  142. 
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Lands  not  being  assessed  in  the  names  of  objectors,  they 
must  show  some  interest  in  them  before  their  objections  will 
be  considered.  People  v.  Quick,  87  111.  435  ;  Hosmer  v.  People, 
96  id.  58. 

If  their  lands  are  described,  but  not  with  the  certainty 
desired,  they  should  tender  taxes  and  demand  a  receipt,  with 
proper  description.     Law  v.  People,  84  111.  142. 

Messrs.  Adams  &  Stoddert,  for  the  appellees : 

When  special  proceedings  are  authorized  by  statute  by 
which  the  estate  of  one  man  may  be  divested  and  transferred 
to  another,  every  material  provision  of  the  statute  must  be 
complied  with.  The  owner  has  the  right  to  insist  upon  a 
strict  performance  of  all  the  material  requirements.  San- 
derson v.  City  of  La  Salle,  57  111.  445. 

The  plats  introduced  in  evidence  do  not  show  the  location 
of  each  lot,  nor  the  description  of  the  tract  or  tracts  of  land 
of  which  such  lot  or  lots  are  a  part,  nor  the  quantity  of 
land  in  each  lot.  The  statute  authorizing  a  subdivision  of 
land  requires  that  this  shall  be  done.  Stat.  1858,  pp.  1042, 
1043,  sees.  46,  47. 

A  plat,  to  be  in  conformity  with  the  statute,  and  valid,  must 
be  made  by  a  county  surveyor,  and  a  certificate  thereof  made 
by  him,  and  the  plat  containing  the  certificate  must  be  filed 
and  recorded  in  like  manner  as  the  plats  of  towns  are  required 
to  be  certified  to  and  recorded.  Stat.  185S,  pp.  1042,  1043, 
sees.  46,  47;   Thomas  v.  Eckard  et  al.  88  111.  593. 

An  assessor  is  only  authorized  to  make  a  plat  or  subdivi- 
sion of  land,  under  the  statute,  when  such  land  can  only  be 
described  by  noting  the  metes  and  bounds.  Stat.  1858,  sees. 
42,  43. 

South  end  of  the  east  half  of  section  11,  town  12  north, 
range  9  east,  37J-  acres,  can  be  easily  described  without 
noting  the  metes  and  bounds. 
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The  assessor,  in  platting  land,  had  no  authority  to  plat  in 
one  plat  or  subdivision  distinct  tracts  of  lands  that  could  not 
have  been  described  in  one  tract  on  the  assessor's  book  for 
taxation.     Stat.  1858,  pp.  1042,  1043,  sees.  46,  47. 

Where  back  taxes  are  due,  the  collector's  report  should 
show  the  amount  due  for  each  year,  and  not  the  aggregate 
amount  due  for  a  number  of  years.  Mann  v.  People  ex  rel. 
102  111.  346. 

Mr.  James  McCartney,  Attorney  General,  for  the  People, 
in  reply. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  People  ex  rel.  v.  Chicago  and  Alton  R.  R.  Co.  96  111.  369, 
this  court  held  that  lands  assessed  for  taxation  must  be 
described  by  reference  to  government  surveys,  or  if  land  is 
divided  into  lots,  then  by  reference  to  authenticated  plats, 
and  that  a  description  of  land  as  a  lot  of  a  given  number  in 
a  known  government  survey  does  not  designate  any  ascer- 
tainable part  of  the  survey,  unless  a  plat  has  been  made  and 
recorded  by  competent  authority,  which  divides  the  survey 
into  lots,  and  in  making  such  plat  the  provisions  of  the  stat- 
ute must  be  complied  with  in  all  matters  of  substance.  The 
lands  in  question  in  the  case  at  bar  are  not  designated  in 
the  delinquent  list  by  any  known  government  survey,  but  one 
tract  as  lot  8,  in  "Assessor's  subdivision  of  the  E.  J  of  the 
S.  E.  J,  and  of  the  S.  E.  J  of  N.  E.  -]-,  Sec.  11,  T.  12  N., 
R.  9  E.,  3TJ  acres,"  and  one  tract  as  part  of  lot  20,  of 
"Assessor's  subdivision  of  west  half  of  the  south-east  quarter" 
of  same  section,  "ly^o  acres>"  an^  one  tract  as  lot  22,  of 
"Assessor's  subdivision  of  west  half  of  the  south-east  quarter" 
of  the  same  section,  "15T2^  acres."  The  lands  assessed  for 
taxation  here  not  being  described  merely  by  reference  to  the 
government  surveys,  but  by  reference  to  supposed  plats,  it 
becomes  necessary  to  inquire  whether  the  plats  in  question 
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are  properly  authenticated,  whether  made  and  authenticated 
by  competent  authority,  and  whether,  in  making  them,  the 
provisions  of  the  statutes  have  been  complied  with  in  all 
matters  of  substance. 

In  the  absence  of  proof,  courts  will  presume  that  public 
officers  have  done  their  duty  in  compliance  with  law.  In  this 
case,  however,  proofs  were  introduced.  The  objectors,  after 
showing  their  interest  in  the  property,  produced  from  the 
records  in  the  recorder's  office  two  plats  purporting  to  have 
been  made  and  recorded,  under  the  direction  of  the  assessor, 
in  the  month  of  July,  1867;  one  purporting  to  be  a  survey 
and  plat  of  the  west  half  of  the  south-east  quarter  of  this 
section,  and  one  purporting  to  be  a  survey  and  plat  of  the 
east  half  of  the  south-east  quarter,  and  of  the  south-east 
quarter  of  the  north-east  quarter  of  the  same  section.  The 
only  statute  authorizing  such  plats  for  such  purpose  in  force 
at  that  time,  was  the  act  of  February  12,  1853.  (Sess.  Laws 
1853,  page  3.)  It  is  there  provided,  that  where  land  has,  for 
purposes  of  sale,  been  divided  into  parcels  less  than  one-six- 
teenth of  a  section,  or  otherwise  so  divided  that  the  parcels 
can  not  be  described  in  the  usual  way,  the  owner  may  cause 
a  plat  to  be  made  by  the  county  surveyor,  which  shall  particu- 
larly describe  and  set  forth  the  lots  or  parcels,  showing  the 
location  of  each  and  the  quantity  of  land  in  each,  and  certi- 
fied by  the  surveyor,  and  recorded,  as  plats  of  towns  are 
required  to  be  certified  and  recorded  ;  and  the  statute  declares 
that  lands  described,  for  the  purpose  of  taxation,  in  accord- 
ance with  the  description  set  forth  in  the  plat  aforesaid,  shall 
be  deemed  a  good  description.  The  act  then  provides  that 
in  such  case  the  assessor  may  require  the  owner  to  do  so,  and 
in  default  of  the  owner's  action,  the  assessor  shall  cause  such 
survey  to  be  made  and  recorded. 

These  plats,  when  produced,  do  not  seem  to  meet  the 
requirements  of  the  statute.  They  do  not  purport  to  have 
been  made  by  the  county  surveyor.    They  do  purport  to  have 
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been  made  by  Daniel  Parker,  by  the  orders  of  the  proper 
town  assessor ;  and  Daniel  Parker,  in  the  certificate  to  one 
of  the  plats,  adds  to  his  name  the  word  "surveyor."  Nor  was 
any  proof  offered  tending  to  show  that  Parker  was  the  county 
surveyor.  Nor  does  either  of  the  plats  show  the  location  of 
either  of  the  lots  in  question.  Lot  8,  on  the  plat,  appears  to 
be  rectangular,  and  to  extend  clear  across  the  entire  plat,  and 
to  be  bounded  by  four  lines,  the  length  of  each  of  which  is 
given,  and  its  south  boundary  is  not  far  from  the  south  line 
of  the  plat,  but  how  far  from  the  south  line  does  not  appear. 
The  entire  plat  is  bounded  by  dark  lines,  while  the  parcels  are 
bounded  by  red  lines  where  the  boundary  of  the  lot  or  parcel 
does  not  conform  to  some  outside  boundary  of  the  whole 
tract.  The  south  line  of  lot  8,  marked  by  a  red  line,  is 
drawn  a  short  distance  north  of  the  south  boundary  of  the 
entire  tract,  and,  apparently,  about  parallel  thereto,  but  the 
breadth  of  the  strip  left  south  of  lot  8  is  not  given.  No  sur- 
veyor, from  this  plat  alone,  could  locate  with  precision  this 
supposed  lot  8.  As  to  lots  20  and  22,  the  plat  fails  to  state 
the  number  of  acres  in  either  of  them,  as  required  by  the 
statute.  Nor  does  the  plat  locate  with  precision  either  of 
them.  Neither  the  exact  location  nor  the  quantity  can  be 
known  from  the  plat.  Lot  22  appears  to  be  bounded  by  five 
right  lines,  the  length  of  each  of  which  is  given.  One  of  the 
angles  appears  to  be  a  right  angle,  but  this  is  not  so  stated 
upon  the  plat.  While  it  is  true  that  with  the  length  of  each 
of  the  sides  of  a  triangle  given,  the  angles  may  be  told,  yet 
this  is  not  true  of  a  four-sided  figure.  One  angle,  at  least, 
must,  in  such  case,  be  given,  before  the  exact  form  and  loca- 
tion can  be  ascertained.  As  to  lot  20,  it  is  bounded,  on  the 
plat,  by  seven  lines,  the  length  of  each  of  which  is  given,  yet 
none  of  the  angles  are  given,  and  none  of  the  angles  even 
appear  to  be  right  angles.  Even  if  this  lot  were  well  located 
on  the  plat,  the  description,  "part  of  lot  20,"  is  wholly  indefi- 
nite and  uncertain.     We  think  the  county  court,  for  imper- 
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fection  of   these   plats,    was   fully   justified   in  refusing  the 
judgment  sought. 

It  may  be  well  to  notice  another  objection  urged  by  appel- 
lees. There*  were  charges  against  one  tract  for  "back  tax, 
interest  and  costs  forfeited  prior  to  July  1,  1879,  (years  1871 
to  1878,)  $643.24,"  and,  in  another  column,  for  back  tax, 
interest  and  costs  forfeited  subsequent  to  July  1,  1879,  (years 
1879  to  1881,)  $177.76.  It  is  insisted  that  the  amounts 
claimed  as  back  taxes  should  be  separately  stated  for  each 
year,  and  that  such  back  taxes  for  several  forfeitures  can 
not  lawfully  be  grouped  in  bulk,  as  is  done  here.  As  has 
been  heretofore  said,  the  statute  does  not  require  the  back 
taxes  on  forfeited  property  to  be  stated  separately  for  each 
year.  {Pike  v.  The  People,  84  111.  80.)  Nor  do  we  per- 
ceive any  necessity  therefor  arising  from  any  provision  of 
the  statute.  The  time  intervening  between  the  forfeiture 
of  land,  for  any  given  amount,  and  the  time  of  adding  the 
amount  to  the  taxes  of  a  current  subsequent  year,  does  not 
increase  or  decrease  the  amount  to  be  charged  as  such  back 
taxes.  Ten  per  cent  is  to  be  added  to  the  back  taxes,  interest, 
penalty  and  printer's  fee,  in  cases  of  forfeitures  prior  to 
1879,  and  twenty-five  per  cent  is  to  be  added  in  all  cases  of 
forfeiture  after  July  1, 1879.  The  forfeitures  are  a  matter  of 
record,  and  the  amounts  for  which  the  property  stands  for- 
feited are  also  of  record.  If  the  clerk  has  made  any  mistake 
in  collecting  the  amounts,  the  owner  who  is  in  default  mayT 
ascertain  the  same  by  resort  to  the  public  records.  There 
all  the  details  may  be  found,  and  if,  on  their  production,  the 
aggregate  of  the  clerk  appears  too  great,  the  court  can  render 
judgment  for  what  is  right.  Nothing  is  produced  in  this  case 
tending  to  show  that  the  aggregates  are  not  correct.  Counsel 
seem  to  think  that  the  judgment  in  Mann  v.  The  People,  102 
111.  346,  was  reversed  because  back  tax  on  forfeited  property 
was  claimed  for  several  years,  in  bulk,  without  stating  the 
amount  for  each  year.     This  is  a  misapprehension.     That 
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judgment  was  for  back  taxes  for  1879  and  previous  years,  and 
no  claim  for  previous  years  was  in  the  collector's  return. 
The  return  was  of  a  delinquency  as  to  back  tax  of  1879  and 
subsequent  years.  The  judgment  had  no  foundation  in  the 
claim  of  the  collector.  We  think  this  objection  to  the  mode 
of  stating'  back  taxes  on  forfeited  property  can  not  be  sus- 
tained. The  defects  of  the  plats,  however,  were  valid  objec- 
tions, and  fully  support  the  judgment  of  the  county  court. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  Plain 

v. 
Henry  Roth  et  al. 

Filed  at  Ottawa  November  20,  1883. 

1.  Application  of  payments — when  creditor  may  apply  on  unsecured 
debt.  Where  a  creditor  holds  notes  of  his  debtor,  some  of  which  are  secured 
by  mortgage,  and  others,  and  a  judgment,  are  unsecured,  and  rents  due  his 
debtor  are,  by  the  direction  of  the  latter,  paid  to  the  creditor,  the  latter  will 
have  the  right  to  apply  such  payments  on  the  unsecured  notes  or  indebted- 
ness, and  if  he  does  not  so  apply  them  the  law  will  make  the  application  that 
way,  unless  the  debtor  directs  otherwise. 

2.  Same — what  is  a  direction  as  to  application.  Where  a  debtor,  in  his 
lease  of  property,  specifies  therein  that  the  rent  shall  be  payable  to  his  cred- 
itor ("who  holds  a  mortgage")  so  long  as  the  tenant  occupies  the  premises, 
"or  until  the  mortgage  is  paid  off,"  etc.,  this  will  be  evidence  tending  to  show 
the  purpose  of  the  debtor  that  the  rents  should  apply  on  the  mortgage  indebt- 
edness, instead  of  other  unsecured  indebtedness. 

3.  Maeshaling  assets— rule  applies  only  between  different  creditors. 
The  rule  as  to  compelling  a  mortgagee  or  creditor  having  a  lien  on  two  funds 
to  satisfy  his  claim  out  of  one  of  them,  to  the  exclusion  of  the  other,  has  no 
application  between  debtor  and  creditor.  It  applies  only  as  between  differ- 
ent creditors. 

4.  The  fact  that. a  mortgage  covers  a  homestead,  and  also  other  property 
wrhich  is  subject  to  a  subsequent  judgment  lien,  gives  the  debtor  no  right  to 
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have  the  latter  property  applied  first  to  the  payment  of  the  mortgage  debt,  so 
that  he  may  save  his  homestead. 

5.  Where  a  creditor  has  a  mortgage  covering  only  a  store  lot,  and  another 
on  the  store  property  and  the  homestead  of  the  debtor,  in  which  there  is 
a  waiver  of  the  homestead,  and  he  has  also  a  judgment  which  is  junior  to 
that  of  a  third  person,  it  is  to  the  interest  of  such  creditor  to  have  the  home- 
stead property  first  sold,  so  that  there  will  be  more  left  out  of  which  to  make 
his  judgment,  and  he  should  be  left  to  have  the  sale  made  in  the  order  he 
chooses. 

G.  Witness — competency  of  one  interested,  as  against  heir  defending. 
Where  a  mortgagee  assigns  the  note  and  mortgage  of  his  deceased  debtor  to 
another  without  recourse,  who  files  his  bill  against  the  heir  and  others  to 
foreclose,  and  it  is  set  up  in  defence  that  the  mortgagee  had  received  rents 
and  payments  which  he  ought  to  have  applied  on  the  mortgage  debt  instead 
of  on  other  indebtedness  not  secured,  and  the  estate  of  the  mortgagor  is 
insolvent,- the  mortgagor  is  not  a  competent'  witness,  as  against  the  heir,  to 
show  why  the  payments  were  not  applied  on  the  mortgage  debt,  as  he  is 
interested  in  the  record,  being  liable  to  his  assignee  upon  his  implied  war- 
ranty that  the  amount  is  due  on  the  note,  which  appears  to  be  on  its  face. 

7.  In  such  case  a  witness  can  not  testify  in  his  "own  behalf,"  either  as  a 
party  to  the  suit  or  as  a  witness  for  another,  in  favor  of  his  own  interest. 

8.  Same—  except  ion  when  party  may  testify  against  heir.  On  bill  to 
foreclose  a  mortgage  against  an  heir  of  the  mortgagee,  where  the  heir  testifies 
as  to  a  conversation  between  his  ancestor  and  the  complainant,  in  which  a 
direction  was  given  as  to  the  application  of  certain  payments,  the  complain- 
ant, as  to  such  conversation,  is  made  a  competent  witness. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
DeKalb  county;  the  Hon.  C.  W.  Upton,  Judge,  presiding. 

May  1,  18T4,  John  Althen  made  to  Eichard  L.  Divine  his 
promissory  note  for  $2500,  for  money  borrowed,  payable 
three  years  after  date,  with  ten  per  cent  interest,  and  secured 
the  same  by  mortgage,  made  by  himself  and  wife,  of  a  store 
and  lot  in  Sycamore,  Illinois.  August  11,  1874,  John  Althen 
made  to  Daniel  Pierce  his  promissory  note  for  $1000,  pay- 
able three  years  after  date,  with  ten  per  cent  interest,  and 
secured  the  same  by  mortgage,  executed  by  himself  and  wife, 
of  the  same  store  and  lot,  and  also  of  a  house  and  lot  in 
Sycamore,  which  was  then,  and  since  has  been,  the  home- 
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stead  of  himself  and  his  family.  The  homestead  right  was 
waived  by  the  mortgage.  February  18,  1875,  John  Althen 
made  to  Henry  Koth  his  note  for  $400,  payable  five  years 
after  date,  and  secured  the  same  by  mortgage,  executed  by 
himself  and  wife,  upon  said  store  and  lot.  December  21, 
1877,  Divine  assigned  his  note  aforesaid  to  John  Plain, 
"without  recourse,"  there  being  indorsement  on  the  note  of 
interest  paid  to  May  1,  1877,  and  also  executed  to  Plain  a 
written  assignment  of  the  mortgage,  which  was  recorded,  and 
at  about  that  same  time  Pierce  assigned  his  $1000  note  and 
mortgage  to  said  Plain.  August  11,  1876,  John  Plain  recov- 
ered judgment  against  John  Althen,  in  the  DeKalb  county 
circuit  court,  for  $417.56,  upon  which  execution  issued 
August  12,  1876.  and  March  1,  1877,  Plain  recovered  another 
judgment  against  John  Althen  for  $575.95.  No  execution 
issued  thereon.  August  19,  1877,  Divine  recovered  judgment 
against  John  Althen  for  $66.  Execution  issued  August  19, 
1877.  There  were  other  judgment  creditors  who  held  judg- 
ments against  John  Althen,  which  were  liens  upon  the  mort- 
gaged premises. 

October  20,  1879,  John  Althen  died,  leaving  Frederica 
Althen,  his  widow,  and  John  E.  Althen,  his  only  child,  sur- 
viving him.  On  the  4th  day  of  May,  18S0,  Henry  Koth,  the 
third  mortgagee,  filed  a  bill  to  foreclose  his  mortgage,  making 
parties  defendant  said  Frederica  Althen  and  John  E.  Althen, 
John  Plain,  assignee  of  the  Divine  and  Pierce  notes  and  mort- 
gages, and  all  the  judgment  creditors.  All  the  defendants 
answered  the  bill.  John  Plain  filed  a  cross-bill  to  foreclose 
the  Divine  and  Pierce  mortgages. 

The  original  bill  made  the  following  allegation  as  to  pay- 
ments on  the  Divine  mortgage.  After  averring  that  in  1874 
Althen  built  a  two-story  brick  building,  with  basement,  on 
the  mortgaged  premises,  the  bill  proceeds  :  "That  ever  since 
its  completion,  and  up  to  the  present  time,  said  Divine  and 
said  Plain  had  rented  for  cash  rent,  to  divers  tenants,  the 
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first  and  second  stories  of  said  building,  and  received  to  their 
own  use  the  moneys  so  paid,  with  the  understanding  that 
such  rent  should  be  applied  to  said  mortgage  so  given  to 
Divine ;  that  Divine  and  Plain,  one  or  both,  have  received 
from  such  rents  about  $4000,  which  would  more  than  pay 
said  note  and  mortgage." 

The  decree  found  that  while  Divine  held  the  note  and 
mortgage  given  to  him,  he  received  rents  amounting  to  $2,- 
002.08 ;  that  Divine  applied  said  rents  in  payment  of  in- 
terest on  said  note  to  May  1,  1877,  and  the  balance  to  the 
indebtedness  due  from  Althen  to  Divine,  but  decreed  that  the 
rents  received  should  be  applied  on  the  note  and  mortgage, 
and  that  the  rents  received  by  Plain  should  be  applied  on 
his  notes  and  mortgages,  and  not  on  the  judgments  held  by 
him.  There  was  decree  of  foreclosure  for  the  balance,  the 
decree  ordering  that  the  store  lot  be  first  sold.  Plain  ap- 
pealed. 

Mr.  M.  O.  Southworth,  Mr.  A.  J.  Hopkins,  and  Mr.  N.  J. 

Aldrich,  for  the  appellant : 

Where  a  creditor  holds  two  debts  against  another,  and  one 
is  secured  and  the  other  not,  and  payments  have  been  made 
by  the  debtor  without  any  direction  as  to  their  application, 
it  will  be  presumed  that  such  payments  were  credited  on  the 
unsecured  debt,  and  the  creditor  may  so  apply  them.  Hare 
v.  Stegall,  60  111.  280. 

In  order  to  bar  a  party  as  a  witness  in  a  suit  where  the 
defendants  are  sued  in  a  representative  capacity,  he  must  be 
interested  in  the  event  of  the  suit.  He  must  have  a  legal, 
fixed  interest  in  the  event  of  the  same, — one  that  will  obtain 
for  him,  or  exclude  him  from,  the  relief  he  seeks.  Where 
the  party  has  no  such  interest,  any  objection  goes  to  his 
credibility,  and  not  to  his  competency.  Greeley  v.  Dow,  2 
Mete.  176;  Stockhamy.  Jones,  10  Johns.  21  ;  Ely  v.  Forward, 
7  Mass.   24;   Bean  v.  Bean,   12  id.   19;   Kinsley  v.  llohinson, 
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21  Pick.  327;  Bigelow  v.  Hijer,  2  Allen,  243;  Jones  v.  77%<7e- 
/ord,  3  Mete.  515;  Van  Nuys  v.  Terhnne,  3  Johns.  Ch.  82; 
Rapelyed  v.  Mackie,  6  Cow.  250;  Jackson  v.  VanDusen,'  5 
Johns.  144;  Corbley  v.  Wilson,  71  111.  209  ;  1  Greenleaf  on 
Evidence,  sec.  400  ;  Illinois  Central  R.  R.  Co.  v.  Weldon,  52 
111.  290. 

Whatever  the  mortgagee's  rights  may  be  to  take  steps  to 
put  himself  in  possession,  it  lies  entirely  with  him  whether 
he  will  exercise  such  rights,  and  until  he  does  he  has  no 
more  control  of  the  property  than  a  stranger.  2  Washburn 
on  Eeal  Prop.  157. 

The  court  erred  in  the  order  marshaling  the  assets.  The 
rule  of  compelling  a  mortgagee  to  satisfy  his  claim  out  of 
one  fund  to  the  exclusion  of  another,  has  no  application 
between  debtor  and  creditor.  It  applies  only  as  between  dif- 
ferent creditors.     Rogers  v.  Meyers,   6S  111.  92. 

The  fact  that  a  mortgage  covers  a  homestead  and  also 
other  property  which  is  subject  to  a  subsequent  judgment 
lien,  gives  the  debtor  no  right  to  have  the  latter  property 
applied  first  to  the  payment  of  the  mortgage  debt,  so  that  he 
may  save  his  homestead.  White  v.  Polleys,  20  Wis.  503  ; 
Doclds  v.  Snyder,  44  111.  53  ;  Jones  on  Mortgages,  sec.  1632  ; 
Thompson  on  Homesteads,  sec.  714;  Webster  v.  Bronson, 
5  Bush,  522;  Jones  v.  Dow,  18  Wis.  241. 

Mr.  A.  B.  Coon,  and  Mr.  J.  J.  Flanneky,  for  the  appellees 
Eoth,  Althen,  Schmidt  and  Glade : 

In  both  the  original  and  cross-bills  complaint  was  made 
against  Frederica  Althen,  widowT  of  John  Althen,  and  John  E. 
Althen,  as  heir  of  the  mortgagor,  and  also  against  Divine, 
who  were  all  real  and  necessary  parties  to  the  proceedings. 
Hence,  both  Divine  and  Plain,  as  such  parties  to  the  record 
and  of  interest,  were  incompetent  to  testify  of  their  own 
motion,  or  on  their  own  behalf,  or  the  one  for  the  other, 
against  any  person,  such  as  an  administrator  or  heir  of  any 
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deceased  person,  as  to  anything  that  transpired  previous  to 
the  death  of,  or  any  conversations  had  with,  such  deceased 
person.  Laws  1877,  chap.  51,  sec.  2,  p.  475 ;  Boynton  v. 
Phelps,  52  111.  219;  Merrill  v.  Atkin,  59  id.  19  ;  Langley  v. 
Dodworth  et  al.  81  id.  86  ;  Pyle  v.  Oustatt,  92  id.  209  ;  Branger 
v.  Lucy,  82  id.  91;  Foj-bes  v.  Snyder,  94  id.  374;  Pratt  v. 
Pratt,  96  id.  184. 

Divine  was  interested  in  the  event  of  the  suit.  Indorse- 
ment of  the  note  "without  recourse"  does  not  relieve  him 
from  liability  over  to  Plain  for  any  deficiency  in  the  amount 
claimed  to  be  due  by  him  on  the  note,  and  as  it  appeared 
from  its  face  at  the  date  of  the  assignment.  In  either  case 
there  was  an  implied  warranty  on  the  part  of  Divine  that 
the  amount  called  for  by  the  note  at  that  date  was  clue  and 
unpaid.  2  Parsons  on  Notes  and  Bills,  (2d  ed.)  21 ;  Linton 
v.  Porter,  31  111.  107;  Robinson  v.  McNeil,  51  id.  225; 
Tyler  et  al.  v.  Bailey,  71  id.  35. 

We  do  not  deny  the  rule  stated  as  to  the  application  of 
payments,  but  contend  the  evidence  abundantly  shows  there 
was  a  direction  by  the  debtor  as  to  their  application.  We 
also  contend  that  there  was  no  error  in  requiring  the  home- 
stead to  be  last  sold,  or  requiring  the  creditor  to  first  exhaust 
his  other  securities  for  his  debt  before  resorting  to  the  home- 
stead. The  legislation  on  the  subject  shows  a  clear  intent  to 
preserve  the  homestead  superior  to  paying  one's  debts,  how- 
ever honest  they  may  be,  unless  it  is  expressly  waived. 

Mr.  Charles  Blanchard,  for  the  appellant,  in  reply : 
In  chancery  a  defendant   might   always  testify  for  a  co- 
defendant,  if  his  evidence  did  not  necessarily  involve  his  own 
interest.     3  Greenleaf  on  Evidence,  sec.  318  ;  Smith  et  al.  v. 
West  et  al.  103  111.  336 ;  Smith  v.  Newton,  38  id.  230. 

Even  if  Divine  was  interested  in  the  event  of  the  suit,  if 
that  interest  was  balanced  he  was  competent  at  common  law. 
Dyer  v.  Martin,   4  Scam.   150 ;  Mixell  v.  Lutz,   34  111.   388 ; 
38—107  III. 
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Smalley  et  al.  v.  Ettell,  36  id.  503 ;  Reman  v.  Buckmaster,  85 
id.  405;  1  Greenleaf  on  Evidence,  sees.  399-420;  2  id.  sec. 
318. 

If  neither  Althen  nor  Divine  had  made  the  application  of 
the  payments,  the  court  would  have  applied  them  as  Divine 
did.  Wilhelm  v.  Schmidt  et  al.  84  111.  183;  Hare  v.  Stegall, 
60  id.  380. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  main  question  is  as  to  the  application  of  payments. 
During  the  time  Divine  held  his  note  and  mortgage  he  received 
rents  from  the  store  building.     But  he  did  not  receive  them 
as  mortgagee  in  possession.     He  never  was  in  possession  of 
the  mortgaged  premises.    The  leases  were  all  made  by  Althen, 
the  mortgagor.     It  is  found  by  the  decree  that  during  the 
time  Divine  held  the  note  and  mortgage,  Althen  was  indebted 
to  him  on  other  notes  to  an  amount  which,  with  the  interest 
on  the  note  in  question,  exceeded  all  the  rents  Divine  received, 
and  that  such  other  notes  were  paid  during  that  time.     We 
can  have  no  doubt,  from  the  evidence,  that  these  other  notes 
were  paid  from  these   rents.     The   notes   being  unsecured, 
Divine  had  the  right  to  apply  the  moneys  received  to  their 
payment,  instead  of  to  the  payment  of  his  secured  note,  and 
if  he  had  not  so  applied   them,  the  law   would  make  that 
application,  unless  Althen  had  directed  otherwise.      (Hare  v. 
Stegall,  60  111.  380;    Wilhelm  v.  Schmidt,  84  id.  183.)     There 
is  no  pretense  of  any  direction  of  Althen  upon  the  subject, 
more  than  as  may  be  shown  by  a  certain  lease  from  Althen 
to  one  Friedman,  made  August  7,  1874,  for  a  term  of  five 
years,  at  the  rent  of  $650  per  year,  payable  monthly,  the 
rent  being  made  "payable  to  E.  L.  Divine  (who  holds  a  mort- 
gage) so  long  as  Friedman  occupies  the  same,  or  until  the 
mortgage  is  paid  off,  if  he  occupies  as  long."     This  would  be 
evidence  tending  to  show  the  purpose  of  Althen  that  the  rents 
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should  apply  on  the  mortgage,  had  all  the  rents  received  been 
under  this  lease.  But  Friedman  occupied  only  one  year,  and 
paid  $350  to  Divine.  This,  and  more,  was  applied  on  the 
Divine  note,  the  interest  for  three  years,  to  May  1,  1877, 
($750,)  being  indorsed  on  the  note  as  paid.  We  do  not  find, 
then,  that  there  was  any  direction  from  Althen  how  the  rents 
received  should  be  applied,  further,  at  least,  than  as  to  $350, 
and  that  it  was  erroneous  to  hold  that  they  should  be  applied 
upon  the  mortgage  debt,  and  not  upon  the  unsecured  indebt- 
edness of  Althen  to  Divine.  We  arrive  at  this  conclusion 
entirely  irrespective  of  the  testimony  of  Divine  in  the  case. 
Most,  if  not  all,  of  the  unsecured  indebtedness  to  Divine 
which  was  paid  from  the  rents  received,  is  established  by 
independent  testimony,  but  as,  perhaps,  it  may  not  establish 
the  entire  amount,  and  a  part  may  rest  upon  Divine's  testi- 
mony, it  may  be  proper  to  consider  the  question  of  the  admis- 
sibility of  his  testimony. 

It  is  objected  to  the  competency  of  Divine's  testimony  that 
he  was  interested  in  the  event  of  the  suit,  and  that  he  was 
not  admissible  as  a  witness  against  John  E.  Althen,  the  heir 
of  the  deceased  mortgagor.  The  statute,  in  abolishing  inter- 
est as  a  disqualification  of  a  witness,  makes  the  exception, 
that  a  party,  or  one  interested  in  the  event  of  the  suit,  shall 
not,  of  his  own  motion  and  in  his  own  behalf,  be  allowed  to 
testify  therein  when  any  adverse  party  sues  or  defends  in 
certain  representative  capacities,  one  of  them  being  that  of 
heir.  We  are  of  opinion  that  Divine  was  interested  in  the 
event  of  the  suit, — that  he  was  interested  in  the  record. 
Although  he  transferred  the  note  to  Plain  without  recourse, 
there  was  an  implied  warranty  on  his  part  that  the  amount 
appearing  upon  the  face  of  the  note  to  be  due  was  unpaid. 
(2  Parsons  on  Notes  and  Bills,  21 ;  Robinson  v.  McNeill,  51 
111.  225.)  If  the  result  of  this  suit  should  establish  the  ap- 
plication of  the  payments  to  be  on  the  mortgage  note,  then 
there  would  be  a  breach  of  the  warranty  as  to  non-payment, 
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and  in  a  suit  by  Plain  against  Divine  on  the  warranty,  the 
record  would  establish  the  breach,  and  the  amount  of  the 
liability, — hence  the  interest  of  Divine  to  show  that  the  pay- 
ments were  on  other  indebtedness  than  the  note. 

But  it  is  claimed  that  it  was  indifferent  to  Divine  on  which 
indebtedness  tne  application  is  made, — that  if  made  on  the 
mortgage  note,  and  so  he  be  made  liable  to  an  action  by 
Plain,  he  would  have  his  action  over  against  the  estate  on 
the  unsecured  indebtedness,  and  hence,  his  interest  is  bal- 
anced. Without  stopping  to  inquire  how  this  might  be  were 
the  estate  solvent,  so  that  the  remedy  over  would  be  product- 
ive, we  are  satisfied,  from  the  evidence,  that  the  estate  is 
insolvent,  and  that  the  remedy  over  would  be  unproductive 
in  satisfaction,  in  which  case  the  interest  of  the  witness  can 
not  be  said  to  be  balanced.  It  is  said  that  under  this  excep- 
tion of  the  statute  the  witness  must  testify  in  his  "own 
behalf,"  and  that  the  witness  did  not  here  so  testify.  He 
did  not  testify  in  his  own  behalf  as  a  party,  but  he  did  testify 
in  his  own  behalf  as  a  witness.  We  agree  with  the  court 
below  in  holding  this  witness  to  be  incompetent. 

At  the  time  John  Plain  received  rents,  when  he  was  the 
holder  of  the  Divine  and  Pierce  notes  and  mortgages,  he  held 
two  judgments  against  John  Althen,  one  of  which  was  a  lien 
on  the  mortgaged  premises  subsequent  to  the  mortgage  liens, 
and  subsequent  to  the  lien  of  one  other  judgment,  and  his 
other  judgment  was  not  a  lien,  no  execution  having  been 
taken  out.  The  same  remarks  may  be  repeated,  as  to  him, 
as  have  been  made  with  respect  to  Divine,  as  to  not  being  a 
mortgagee  in  possession,  and  as  to  having  the  rents  received 
by  Plain  apply  on  his  judgments,  instead  of  on  the  mortgages 
he  held.  We  must  hold  in  regard  to  Plain,  as  we  do  with 
respect  to  Divine,  that  there  is  no  sufficient  evidence  of  any 
direction  from  Althen.  on  which  indebtedness  of  Althen  the 
rents  received  should  be  applied,  and  therefore  it  was  the 
right  of  Plain  to  have  them  applied  on  the  judgments  which 
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he  held  which  were  unsecured,  and  not  on  the  mortgages. 

There  was  no  evidence  whatever  of  any  direction  of  John 

Althen  upon  the  subject,  except  the  testimony  of  John  E. 
Althen,  that  two  or  three  months  before  his  father  died  he 
heard  a  conversation  between  him  and  Plain,  wherein  Plain 
asked  his  father  what  he  should  do  with  the  money  received 
as  rents  from  the  store,  and  asked  if  he  could  apply  it  on  the 
judgments  he  held,  and  his  father  told  him  he  wanted  it  ap- 
plied on  the  mortgage.  John  Plain  contradicts  this,  testify- 
ing that  he  never  received  any  directions  from  John  Althen 
how  to  apply  the  money  received  for  the  rent,  and  denying 
that  there  was  any  such  conversation  as  that  testified  to  by 
John  E.  Althen.  We  are  not  able  to  make  out  of  this  testi- 
mony any  direction  from  John  Althen  as  to  making  applica- 
tion of  the  rents  received.  Plain  is  competent  to  testify  in 
regard  to  the  conversation  testified  to  by  John  E.  Althen, 
although  he  would  not  otherwise  be  a  competent  witness. 

We  think  the  decree  improperly  ordered  that  the  store  lot 
should  first  be  sold.  The  rule  as  to  compelling  a  mortgagee 
to  satisfy  his  claim  out  of  one  fund  to  the  exclusion  of  another 
has  no  application  between  debtor  and  creditor, — it  applies 
only  as  between  different  creditors.  Rogers  v.  Meyers,  68 
111.  92. 

•  The  fact  that  a  mortgage  covers  a  homestead,  and  also 
other  property  which  is  subject  to  a  subsequent  judgment 
lien,' gives  the  debtor  no  right  to  have  the  latter  property 
applied  first  to  the  payment  of  the  mortgage  debt,  so  that  he 
may  save  his  homestead.  Jones  v.  Dow,  18  Wis:  241 ;  White 
v.  Volleys,  20  id.  503. 

It  is  suggested  that  this  order  of  sale  can  do  no  harm  to 
Plain,  and  therefore  there  is  no  error  to  give  him  any  just 
cause  of  complaint ;  that  as  both  his  mortgages  are  prior  to 
Eoth's  mortgage,  all  he  has  to  do  is  to  first  offer  the  store  lot 
at  public  sale,  and  if  there  is  not  sufficient  bid  upon  it  to 
satisfy  both  his  mortgages,  then  to  have  the  homestead  lot 
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offered  and  sold.  This  entirely  overlooks  Plain's  judgment, 
which  is  a  lien  on  the  mortgaged  premises, — the  second  judg- 
ment lien  in  order.  The  situation  is,  that  Plain  has  a  mort- 
gage which  covers  only  the  store  property,  and  another  which 
covers  the  store  property  and  the  homestead  property,  in 
which  there  is  a  waiver  of  the  homestead,  and  he  has  a  judg- 
ment which  comes  next  after  the  Seus  judgment.  Now,  it 
would  be  for  the  interest  of  Plain  to  have  the  homestead 
property  first  sold  here,  so  that  there  will  be  more  left  which 
he  may  resort  to  for  the  payment  of  his  judgment,  and  we 
think  he  should  be  left  at  liberty  to  have  sale  made  in  the 
order  he  may  choose. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Henry  H.  Gage 

v. 

Sheldon  Pease  et  al. 

Filed  at  Ottawa  November  20,  1883. 

1.  Appeal — in  suit  to  foreclose.  An  appeal  does  not  lie  from  a  decree 
of  the  circuit  court  foreclosing  a  mortgage  or  deed  of  trust,  directly  to  this 
court,  where  no  adverse  claim  of  title  is  set  up  in  defence  by  any  of  the 
defendants. 

2.  Pleading — allegations  in  answer  to  bill  to  foreclose,  construed.  A 
person  was  made  a  defendant  to  a  bill  to  foreclose  a  mortgage,  under  the 
allegation  that  he  had,  or  claimed  to  have,  some  interest  in  the  mortgaged 
premises,  etc.  In  his  answer  he  alleged  that  he  held  a  tax  title  upon  certain 
of  the  property,  but  did  not  claim  title  thereby,  and  then  made  a  statement 
of  the  amount  he  was  entitled  to  upon  a  redemption  from  the  tax  sale,  and 
concluded  by  praying  that  his  said  statement  be  allowed:  Held,  that  the 
answer  did  not  set  up  any  claim  of  title,  but  only  sought  to  have  allowed  to 
him,  out  of  the  proceeds  of  the  sale,  such  a  sum  as  he  would  be  entitled  to 
on  a  redemption. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Wi  W.  Farwell,  Judge,  presiding. 

Mr.  Henky  D.  Beam,  and  Mr.  Augustus  N.  Gage,  for  the 
appellant. 

Mr.  C.  C.  Clark,  and  Mr.  J.  B.  Skinner,  for  the  appel- 
lees. 


Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity  for  the  foreclosure  of  a  trust  deed 
in  the  nature  of  a  mortgage,,  by  Sheldon  Pease  and  Horace 
F.  Waite,  against  Lorenzo  P.  Sanger,  Henry  H.  Gage,  and 
others.  The  decree  was  in  accordance  with  the  prayer  of  the 
bill,  and  the  case  is  brought  here  by  the  appeal  of  Gage. 

Very  clearly  no  freehold  is  involved,  and  the  appeal  should 
have  been  to  the  Appellate  Court  for  the  First  District.  The 
main  purpose  of  the  bill  is  that  of  foreclosure  and  sale,  and 
the  allegation,  as  respects  Gage,  is  as  follows:  "That"  cer- 
tain named  parties  and  "Henry  H.  Gage  have,  or  claim  to 
have,  some  interest  (the  precise  nature  whereof  is  unknown 
to  your  orators)  in  the  said  mortgaged  premises,  as  pur- 
chasers, mortgagees,  trustees,  holders  of  indebtedness  secured 
by  the  same,  creditors  by  judgment  or  decree,  or  otherwise ; 
but  such  claims  or  interest,  if  any  there  be,  have  accrued 
since,  and  are  subject  to  the  liens  of  your  orators  by  virtue 
of  the  said  trust  deed  and  indebtedness  thereby  secured  and 
held  by  your  orators."  In  Gage's  answer  he  alleges  that  he 
holds  a  tax  title  upon  certain  of  the  property.  He  does  not 
claim  to  be  owner  by  virtue  thereof,  but,  after  this  allegation, 
he  proceeds  to  make  a  statement  of  the  amount  to  which  he 
is  entitled  upon  a  redemption  of  the  property  from  a  tax 
sale,  and  concludes  by  praying  "to  have  his  said  statement 
allowed  and  to  be  hence  dismissed  with  his  reasonable  costs, " 
etc.    The  prayer  can  only  be  understood  as  seeking  an  allow- 
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ance,  out  of  the  proceeds  of  the  sale  under  the  decree  to  be 
rendered,  equivalent  to  the  amount  to  which  he  would  be 
entitled  on  a  redemption  from  the  tax  sale.  The  decree 
found  that  Gage  had  no  interest  in  the.  premises.  The  ques- 
tion of  title  was,  therefore,  in  no  manner  before  the  court, 
nor  affected  by  the  decree  rendered  by  the  court. 

The  following  cases  are  conclusive  that  we  have  no  juris- 
diction :  Mclntyre  v.  Yates  et  al.  100  111.  475  ;  Gage  v.  Stark- 
weather, 103  id.  559;  Sawyer  et  al.  v.  Moyer  et  al.  105  id. 
192 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Watson 
et  al.  id.  217;  Conkey  et  al.  v.  Knight  et  al.  104  id.  337;  Illi- 
nois Furnace  Co.  v.  Vinnedge,  Jones  dc  Co.  106  id.  652. 

The  appeal  is  dismissed,  and  appellant  will  be  allowed  to 
withdraw  record,  abstracts  and  briefs,  if  he  shall  so  desire, 
for  the  purpose  of  suing  out  a  writ  of  error  from  the  Appel- 
late Court  for  the  First  District. 

Appeal  dismissed. 


Anthony  C.  Hesing 

v. 
W.  L.  Scott  et  al. 

Filed  at  Ottawa  November  20,  1883. 

1.  Chancery — when  it  will  enjoin  public  authorities  from  vacating  a 
street.  A  bill  to  enjoin  the  closing  up  and  obstructing  of  a  public  street, 
under  an  order  of  the  city  council  vacating  the  same,  which  fails  to  allege 
that  the  vacation  will  impose  the  slightest  additional  burthen  or  tax  on  the 
complainant,  or  that  he  will  be  in  any  other  wise  injured  or  suffer  the  slightest 
inconvenience  or  loss,  is  fatally  defective,  and  obnoxious  to  a  demurrer. 

2.  Unless  a  party  is  liable  to  sustain  some  special  injury  different  from 
that  of  all  other  tax-payers,  or  others  in  the  vicinity,  by  the  vacation  of  a 
public  street,  he  can  not  maintain  a  bill  to  enjoin  the  vacation. 

3.  Municipal  corporations — enjoined  from  abuse  of  taxing  power 
and  misapplication  of  public  funds.     The  courts  of  this  State  will  restrain 
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the  abuse  of  the  taxing  power  by  municipalities,  when  exercised  without 
charter  power,  or  for  purposes  not  warranted,  or  the  expenditure  of  corporate 
funds  for  purposes  not  authorized;  and  it  may  be  the  courts  would  interfere 
where  the  corporation  is  endeavoring  to  squander  corporate  funds  in  viola- 
tion of  its  charter  powers,  where  it  will  unnecessarily  increase  the  burthens 
of  taxation. 


Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 

Mr.  Edward  Boby,  for  the  plaintiff  in  error : 

Any  tax-payer  of  a  municipal  corporation  can  maintain  a 
bill  to  prevent  the  payment  of  money  of  the  corporation  for 
an  unlawful  purpose.  City  of  Springfield  v.  Edwards,  84  111. 
631. 

Inhabitants  of  a  municipal  corporation  may  maintain  a 
suit  for  protection  and  relief  against  breaches  of  trust  and 
other  fraudulent  alienations  of  property  by  the  acting  part  of 
the  corporation.  Inhabitants  v.  Corporation  of  Alnwick,  cited 
in  1  Ves.  &  B.  242;  Bromley  v.  Smith,  1  Sim.  8;  Attorney 
General  v.  Mayor  and  Council  of  Dublin,  1  Bligh's  New  Kep. 
336 ;  Schofield  v.  Eighth  District  School,  27  Conn.  499 ;  Place 
v.  City  of  Providence,  12  B.  I.  1  ;  Hard  v.  Walters,  48  Ind. 
148 ;  Phumphrey  v.  Mayor  and  Council  of  Baltimore,  47  Md. 
147;  Mayor  and  Council  of  Baltimore  v.  Gill,  31  id.  375; 
Sinclair  v.  Winona  County  Court,  23  Minn.  404 ;  Walton  v. 
Greenwood,  60  Maine,  346  ;  Brown  v.  Manning,  6  Ohio,  129  ; 
Willard's  Eq.  Jur.  737 ;  Dillon  on  Mun.  Corp.  sees.  914,  915  ; 
High  on  Injunctions,  sees.  1269,  1236-1239,  1241,  1243, 
1259,  1263. 

If  corporate  property  is  collusively  alienated,  this  is  a 
breach  of  trust  of  which  equity  will  take  cognizance  at  the 
suit  of  any  corporator.  2  Dillon  on  Mun.  Corp.  (3d  ed.) 
sees.  910,  914;  Sherlock  v.  Winnetha,  59  111.  3S9,  and  68 
id.  530;  Blakie  v.  Staples,  13  Grant,  (Canada,)  67;  State, 
Gregory,  Taylor  dc  Co.  v.  Jersey  City,  34  N.  J.  398. 
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Giving  the  ordinance  to  donate  and  pervert  the  property 
the  form  of  an  ordinance  vacating  a  street,  does  not  make  it 
valid.  "It  is  the  thing  done  or  sought  to  be  accomplished 
that  must  determine  the  power  of  the  mayor  and  common 
council  to  pass  the  ordinance."  Sherlock  v.  Winnetka,  59  111. 
389;  Mayor  of  Baltimore  v.  Hall,  31  Md.  375;  The  People  v. 
Cooper,  83  111.  5*85;  Milhauv.  Sharp,  15  Barb.  193;  Hummer 
v.  Corporation  of  Chippenham,  14  Ves.  245 ;  The  People  v. 
Sturtevant,  5  Seld.  (N.  Y.)  273. 

The  mere  fact  that  the  forms  of  legislation  are  used  in 
committing  such  a  breach  of  trust,  will  make  no  difference 
in  the  character  of  the  act.     Milhau  v.  Sharp,  15  Barb.  193. 

It  is  also  well  settled  that  the  parties  may  resort  to  evi- 
dence ab  extra  to  show  the  true  object  and  intent  of  muni- 
cipal action.     Place  v.  City  of  Providence,  12  R.  I.  5. 

Such  is  the  rule  as  to  prohibitions.  The  matter  is  shown 
to  be  without  the  jurisdiction  by  proof  of  facts  outside  of 
the  record.  Caton  v.  Burton,  Cowp.  330;  State  v.  Hudnall, 
2  Nott  &  McC.  419. 

Courts  of  equity  will  intervene  in  such  case  if  the  ordi- 
nance sought  to  be  annulled  is  valid  upon  its  face,  and  the 
alleged  invalidity  consists  in  matters  to  be  established  by 
extrinsic  evidence.  Ewing  v.  St.  Louis,  5  Wall.  413  ;  Brown 
v.  Trustees,  11  Bush,  (Ky.)  439;  Hamilton  v.  Cummings,  1 
Johns.  Ch.  517. 

An  inhabitant  of  a  city  or  town  may  sue  out  an  injunction 
to  prevent  the  paying  out  of  money  unlawfully  appropriated. 
New  London  v.  Brainard,  22  Conn.  553  ;  Hooper  v.  Emery, 
14  Maine,  375;  Perkins  v.  Milford,  59  id.  315;  Barr  v.  Den- 
iston,  19  N.  H.  170;  Merrill  v.  Plainfield,  45  id.  126;  Hen- 
derson v.  City  of  Covington,  14  Bush,  312  ;  N.  0.  and  C.  R.  B. 
Co.  Y.Dunn  et  al.  51  Ala.  128;  Adriance  v.  Mayor  of  New 
York,  1  Barb.  19;  Christopher  v.  Mayor  of  New  York,  13  id. 
567;  Milhau  v.  Sharp,  15  id.  193;  Stuyvesant  v.  Pearsall,  15 
id.  244;  DeBawm  v.  Mayor,  16  id.  392. 
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Mr.  A.  McCoy,  for  the  defendants  in  error : 

It  appears  from  the  face  of  the  bill  that  this  suit  relates  to 
a  public  right,  and  can  only  be  prosecuted  by  a  public  officer 
duly  authorized  by  law.  It  nowhere  appears  in  the  bill  that 
the  vacation  of  the  part  of  the  street  complained  of  deprived 
the  complainant  of  any  private  right  different  in  kind  from  the 
one  held  by  the  rest  of  the  world.  That  being  so,  the  demur- 
rer was  properly  sustained.  City  of  Chicago  v.  Union  Building 
Association,  102  111.  379. 

Mr.  C.  Beckwith,  also,  for  the  defendants  in  error. 

Mr.  W.  C.  Goudy,  for  the  Board  of  Trade  of  the  City  of 
Chicago : 

The  motives  which  influence  a  city  council  to  pass  an 
ordinance  can  not  be  inquired  into  any  more  than  the  motives 
of  the  legislature  in  enacting  a  statute.  Fletcher  v.  Peck,  6 
Cranch,  129;  Wright  v.  Defrees,  8  Ind.  298;  McCullough  v. 
State,  11  id.  431;  Cooley  on  Const.  Lim.  186,  208,  note  3; 
Dillon  on  Mun.  Corp.  313. 

There  is  no  authority  holding  that  a  court  of  equity  may 
interfere  to  control  the  public  authorities  in  the  opening, 
management  and  vacation  of  streets.  They  are  held  for  the 
use,  not  of  the  citizens  alone,  but  of  the  entire  public,  of 
which  the  legislature  is  the  representative.  Chicago  v.  Ram- 
sey, 87  111.  355  ;    The  People  v.  Walsh,  96  id.  248. 

This  court  has  decided  that  for  any  obstruction  of  streets 
not  resulting  in  special  injury  to  an  individual,  the  public 
only  can  complain.  McDonald  v.  English,  83  111.  236 ;  Chi- 
cago v.  Union  Building  Association,  102  id.  391. 

The  action  of  the  city  council  in  vacating  a  street  can  not 
be  reviewed  or  set  aside  by  any  judicial  tribunal.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.  v.  Lake,  71  111.  330 ;  Brush 
v.  Carbondale,  7S  id.  77 ;  Dunham  v.  Hyde  Park,  75  id.  377 ; 
Dillon  on  Mun.  Corp.  sees.  465,  94. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  filed  a  bill  in  chancery  against  the  city  of  Chi- 
cago, the  board  of  trade,  and  a  number  of  persons,  praying 
to  have  an  ordinance  vacating  a  portion  of  La  Salle  street, 
in  Chicago,  declared  void,  and  that  portion  of  the  street 
cleared  of  obstructions,  and  to  compel  the  city  to  perform 
the  trusts  reposed  in  it  regarding  such  highway,  and  thereby 
enable  the  public  to  enjoy  their  rights  in  the  street ;  also,  to 
enjoin  the  other  defendants  from  interfering  with  the  street. 

Complainant  alleges  that  he  is  an  inhabitant  and  tax-payer 
of  the  city  and  State.  He  alleges  in  his  bill  that  the  street 
had  previously  been  established  and  improved  at  large  ex- 
pense to  the  city;  that  the  abutting  property  holders,  to 
enhance  the  value  of  their  property,  desired  that  portion  of 
the  street  vacated,  so  that  the  board  of  trade  might  erect  a 
building  thereon,  and  for  that  reason  they  petitioned  for  the 
vacation  of  the  street ;  that  the  object  of  its  vacation  was  to 
enable  the  board  of  trade  to  erect  such  a  building,  to  be  used 
for  private  and  not  for  public  purposes.  He  also  states  his 
belief  that  bribes  were  offered  to  aldermen  to  induce  them  to 
vote  for  the  ordinance  vacating  the  street,  and  insists  ,the 
ordinance  should  be  annulled  and  vacated.  He  fails  to  allege 
that  the  vacation  of  the  street  will  impose  any,  the  slightest, 
additional  burthen  or  tax,  or  that  he  will  be  in  anywise  injured 
or  suffer  the  slightest  inconvenience  or  loss.  The  bill  seems 
to  proceed  on  the  ground  that  the  city  held  the  street  in  trust 
for  the  public,  and  by  vacating  the  street  was  guilty  of  a 
breach  of  the  trust ;  that  complainant  is  a  cestui  que  trust, 
and  has  the  right  to  invoke  the  aid  of  a  court  of  equity  to 
compel  the  city  to  execute  the  trust ;  that  inasmuch  as  pub- 
lic necessity,  or  even  public  convenience,  did  not  require  the 
vacation  of  the  street,  the  council  had  no  power  to  perform 
the  act,  and  it  was  a  violation  of  duty,  and  repugnant  to  law, 
to  vacate  the  street.     Defendants  demurred  to  the  bill,  and 
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the  court  below  held  that  it  failed  to  show  equity  on  its  face, 
and  sustained  the  demurrer,  and  dismissed  the  bill.  From 
that  decree  complainant  appeals  to  this  court,  and  asks  a 
reversal. 

After  a  careful  examination  we  find  no  facts  in  this  case 
to  distinguish  it  from  the  case  of  City  of  Chicago  v.  Union 
Building  Association,  102  111.  379.  In  fact,  there  were  facts 
in  that  case  which  appealed  more  strongly  to  the  chancellor 
for  relief  than  do  the  facts  in  this  case.  There  it  appeared 
that  complainant  would,  in  common  with  others,  suffer  an 
appreciable  loss  in  the  reduction  of  the  rents  of  its  property, 
yet  it  was  held  that  there  was  no  ground  for  equitable  inter- 
ference. Here  complainant  shows  no  special  injury.  If  he 
sustains  injury,  it  is  the  same  as  every  other  tax-payer  of 
the  city.  He  does  not  even  claim  that  it  will  subject  him  to 
the  slightest  loss,  or  produce  the  least  inconvenience  what- 
ever. All  the  material  facts  of  that  and  this  case  are  sim- 
ilar, and  that  case  must  be  held  decisive  of  this.  The 
difference  in  the  facts  of  the  two  cases  is  unimportant  and 
non-essential.  It  is  true  that  the  complainant  in  that  case 
was  a  private  corporation,  and  in  this  the  complainant  is  a 
natural  person ;  but  such  bodies,  under  our  laws,  are  entitled 
to  the  same  protection  as  are  natural  persons,  in  all  of  their 
legal  and  equitable  rights.  This  is  required  by  the  clearest 
principles  of  justice.  There  it  was  held  that  complainant 
having  no  separate  and  distinct  interest,  nor  having  suffered 
any  peculiar  injury  not  common  to  all  other  residents  of  the 
city,  it  could  not  maintain  its  suit  for  its  part  of  the  common 
injury  sustained  by  the  public. 

The  courts  of  this  State  have  exercised  the  jurisdiction  of 
restraining  the  abuse  of  the  taxing  power  by  municipalities 
when  exercised  without  charter  power,  or  for  purposes  not 
warranted,  or  the  expenditure  of  corporate  funds  for  purposes 
not  authorized,  and  it  may  be  the  courts  would  interfere 
where  the  corporation  were  endeavoring  to  squander  corpo- 
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rate  funds  in  violation  of  the  charter  powers,  where  it  would 
unnecessarily  increase  the  burthens  of  taxation.  In  such 
cases  it  may  be  a  court  of  equity  has  the  power,  on  the  ap- 
plication of  a  resident  tax-payer,  to  restrain  such  abuse  of 
power.  But  appellant  has  made  no  such  case  by  his  bill. 
He  does  not  allege  that  it  will  impose  on  him  a  particle  of 
loss,  nor  that  he  has,  or  will,  sustain  the  slightest  injury  or 
inconvenience  distinct  from  the  general  public.  He  has, 
therefore,  shown  no  right  to  the  relief  sought,  and  the  court 
below  did  not  err  in  sustaining  the  demurrer  and  dismissing 
the  bill. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 

Mr.  Justice  Sheldon  took  no  part  in  the  decision. 


Andrew  Langdon  et  al. 

v. 
Minot  J.  Wilcox  et  al. 

Filed  at  Ottawa  November  20,  1883. 

1.  Attachment  of  water  ceaft — of  the  pleadings  and  practice.  In 
a  proceeding  under  the  statute  relating  to  the  attachment  of  water  craft,  the 
petition,  the  answer,  and  the  replication,  are  all  the  pleadings  contemplated 
by  the  act,  and  all  that  are  proper  in  such  a  case. 

2.  In  a  suit  commenced  under  the  statute,  a  petition  was  filed,  and  there 
was  a  seizure  of  the  craft,  and  a  bond  given  releasing  the  craft  from  the 
attachment.  There  was  an  answer  to  the  petition,  and  a  replication.  In 
addition  to  these  pleadings  there  was  a  common  law  declaration  in  assumpsit, 
a  plea  of  non  assumpsit,  and  issue  joined  on  the  plea.  The  plaintiff  moved 
the  court  to  set  the  case  for  trial  on  the  common  law  pleadings,  which  the 
court  refused  to  do.  The  defendant  thereupon  entered  his  motion  that  the 
common  law  pleadings  be  stricken  from  the  files.  This  motion  the  court 
sustained;  and  in  this  there  was  no  error,  because  these  common  law  plead- 
ings were  irregular,  and  foreign  to  the  proceeding. 
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3.  Had  the  plaintiff,  however,  desired  to  abandon  altogether  the  statutory 
proceeding  already  commenced,  and  with  such  view  had  asked  permission 
to  change  the  form  of  action  by  the  substitution  of  an  action  of  assumpsit, 
and  further,  had  asked  that  these  common  law  pleadings  might  stand  as  the 
pleadings  in  the  cause,  it  is  thought  the  motion  should  have  been  allowed. 

4.  The  giving  of  a  bond,  under  the  15th  section  of  the  act,  for  the  release 
of  the  vessel  from  the  attachment,  in  nowise  affects  the  mode  of  procedure, 
except  that  the  judgment,  if  for  the  plaintiff,  instead  of  ordering  the  attached 
vessel  to  be  sold  for  the  satisfaction  of  the  amount  found  to  be  due,  will  be 
entered  against  the  defendant  and  his  sureties  on  the  bond,  with  an  award  of 
a  general  execution.  The  bonding  of  the  vessel  does  not  relieve  the  plain- 
tiff from  the  burden  of  proving  his  case  as  made  in  the  petition.  So  much 
of  the  proviso,  in  section  21  of  the  act,  as  declares  that  in  case  of  a  release 
of  the  attached  vessel  upon  bond,  "the  subsequent  proceedings  shall  be  the 
same  as  now  provided  by  law  in  personal  actions  in  the  courts  of  record  in 
this  State,"  refers  to  the  awarding  of  a  general  execution,  and  the  subse- 
quent proceedings  thereunder. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  E.  S.  Williamson,  Judge,  presiding. 

Messrs.  Storck  &  Shuman,  for  the  appellants : 
The  court  erred  in  overruling  the  motion  of  appellant  to 
set  the  case  for  trial  on  the  common  law  pleadings.  Every 
state  of  facts  which  gives  a  lien  under  the  statute,  constitutes 
a  good  cause  of  action  against  the  owner  in  personam.  Where 
proceedings  are  commenced  under  the  statute  they  are  in  rem, 
but  where  the  owner  gives  a  bond  under  section  15,  the  char- 
acter of  the  proceeding  is  changed,  and  it  becomes  an  action 
in  personam,  to  the  same  extent  as  though  it  had  been  origi- 
nally commenced  by  summons.  People  v.  Cameron,  2  Gilm. 
468 ;  Williamson  v.  Hogan,  46  id.  504 ;  Hill  v.  Harding,  93 
id.  77;  Fitch  v.  Ross,  4  S.  &  E.  557;  Albany  City  Ins.  Co.  v. 
Whitney,  70  Pa.  St.  24S  ;  Parker  v.  Fair,  2  Brown,  331  ; 
Myers  v.  Smith,  29  Ohio  St.  120;  Harper  v.  Bell,  2  Bibb, 
221;  Phillips  v.  Hines,  33  Miss.  163;  Morrison  v.  Alphin,  23 
Ark.  136;  Shirley  v.  Byrnes,  34  Texas,  625;  Auvray  v.  "The 
Pawnee;'  19  Mo.  537;   Gaddess  v.  Howell,  31  N.  J.  L.  313; 
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Demming  v.  Smith,  2  Wend.  639 ;  Wakeman  v.  Newton,  21 
id.  260;  Dclaneij  v.  Brett,  4  Eobt.  712;  "The  Odd  Fellow" 
v.  Stewart,  2  Ind.  240;  "The  Laivrenceburgh"  v.  Smith,  7 
id.  522. 

The  lien  is  created  by  the  statute,  and  not  by  the  lev}'. 
"The  Great  West  No.  2"  v.  Obemdorf,  57  111.  168  ;  "The  E.  P. 
Dorr"  v.  Walclron,  62  id.  221.  And  this  lien  is  destroyed  by 
the  giving  of  the  bond.  Fife  v.  Clark,  3  McCord,  347 ;  Rey- 
nolds v.  Jordan,  19  Ga.  436;  Eev.  Stat.  chap.  12,  sec.  17. 

The  giving  of  the  bond  waives  all  antecedent  irregularities 
in  the  proceedings.  (Demming  v.  Smith,  2  Wend.  304;  Gaddis 
v.  Howell,  31  N.  J.  L.  331.)  And  the  judgment,  after  the 
execution  of  the  bond,  must  be  against  the  debtor  personally. 
Lane  v.  Feet,  2  Ind.  535  ;  Jones  v.  Gresham,  6  Blackf.  291  ; 
Scott  v.  McDonald,  27  Ind.  33;  Awvray  v.  "The  Pawnee,"  19 
Mo.  537. 

The  attachment  is  only  the  remedy  to  enforce  the  lien. 
Germain  v.  Steam  Tag,  11  111.  535;  Kinsely  v.  Parker,  34  id. 
481;  "The  Clarion"  v.  Moran,  18  id.  561. 

Messrs.  Schuyler  &  Follansbee,  for  the  appellees : 
The  Attachment  act  being  in  derogation  of  the  common 
law,  and  creating  privileges  and  benefits  not  conferred  on 
other  creditors,  will  be  strictly  construed,  and  persons  seeking 
its  benefit  must  bring  themselves  within  its  provisions.  Hunt- 
ington v.  Barton,  64  111.  502. 

There  was  no  error  in  striking  from  the  files  the  common 
counts  and  plea  joining  issue  thereon,  because  chapter  12, 
known  as  the  "Water  Craft  act,"  contains  within  itself  a  com- 
plete code  of  practice.  This  revision  operates  as  a  repeal, 
by  implication,  of  all  former  acts  on  the  same  subject.  Cul- 
ver v.  Third  National  Bank,  64  111.  534 ;  Andrews  v.  People, 
75  id.  613;  Devine  v.  Commissioners  of  Cook  County,  84  id. 
590. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  judgment  of  the  Superior 
Court  of  Cook  county,  in  an  attachment  proceeding  brought 
by  appellants,  against  appellees,  under  chapter  12  of  the 
Ke vised  Statutes,  known  as  the  "Water  Craft  act."  The 
amount  in  controversy  being  less  than  $1000,  the  case  comes 
here  on  a  certificate  from  the  judges  of  the  Appellate  Court. 

The  object  of  the  proceeding  was  to  enforce  a  lien  against 
two  steam  dredges  belonging  to  appellees,  for  $456.20,  on 
account  of  supplies  alleged  to  have  been  purchased  by  appel- 
lees for  said  dredges.  Upon  the  riling  of  the  petition  and 
accompanying  bond,  as  required  by  the  4th  and  5th  sections 
of  the  act,  a  warrant  or  writ  directing  the  attachment  of  the 
dredges,  and  containing  a  summons  clause  to  the  defendants, 
was  issued  by  the  clerk,  and  duly  executed  by  the  sheriff. 
On  the  24th  of  December,  1881,  the  defendants  filed  a  bond 
releasing  the  dredges  from  the  attachment,  as  provided  by 
the  15th  section  of  the  act.  The  record  discloses  considera- 
ble confusion  in  the  pleadings  and  procedure  subsequent  to 
the  filing  of  the  petition,  resulting,  as  would  seem,  from  a 
misapprehension  of  the  proper  practice  in  such  cases.  In 
addition  to  the  petition,  answer  and  replication,  which  are 
all  the  pleadings  contemplated  by  the  statute,  and  all  that 
were  proper  in  the  case,  we  find  a  common  law  declaration 
in  an  action  of  assumpsit,  containing  all  the  common  counts, 
a  plea  of  non  assumpsit  filed  thereto,  and  issue  joined  on  the 
plea.  While  the  pleadings  were  in  this  condition,  and  before 
the  hearing  of  the  cause,  counsel  for  plaintiffs  moved  the 
court  to  set  the  cause  down  for  trial  on  the  common  law 
pleadings,  which  the  court,  upon  consideration,  refused  to 
do,  and  thereupon  entered  an  order  denying  the  motion,  to 
which  the  plaintiffs  at  the  time  excepted.  Upon  the  over- 
ruling of  the  plaintiffs'  motion  the  defendants  then  moved 
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the  court  to  strike  the  common  law  pleadings  from  the  files, 
which  motion  the  court  allowed,  and  they  were  accordingly 
stricken  from  the  files,  and  the  plaintiffs  excepted.  The 
ruling  of  the  court  upon  these  motions  presents  the  main 
ground  relied  on  for  a  reversal. 

It  is  manifest  these  common  law  pleadings  were  irregular, 
and  foreign  to  the  proceeding  in  which  they  were  filed,  and  it 
was  therefore  proper  to  strike  them  from  the  files,  so  long 
as  they  were  to  be  regarded  as  a  part  of  the  files  of  that  case. 
Had  the  plaintiffs,  however,  desired  to  abandon  altogether 
the  statutory  proceeding  commenced  by  them,  and  with  such 
view  had  asked  the  court's  permission  to  change  the  form  of 
action  by  substituting  an  action  of  assumpsit  for  such  statu- 
tory proceeding,  and  had  further  asked  that  these  common 
law  pleadings  might  stand  as  the  pleadings  in  the  cause,  we 
are  of  opinion  it  would  have  been  the  duty  of  the  court  to 
have  allowed  the  motion  ;  but  nothing  of  this  kind  was  asked, 
or,  as  we  presume,  desired.  All  the  plaintiffs  asked  was, 
that  the  attachment  might  be  quashed,  and  the  cause  set 
down  for  trial  on  the  common  law  pleadings.  So  far  as 
the  attachment  was  concerned,  that  had  already  practically 
served  its  purpose,  and  the  alleged  lien  on  the  dredges  was 
discharged  by  the  giving  of  the  bond  under  the  15th  section, 
as  heretofore  stated.  But  that  did  not  relieve  the  plaintiffs 
from  the  burden  of  proving  their  case  as  made  by  the  peti- 
tion. The  allegations  required  to  be  made  in  the  petition 
are  jurisdictional  in  their  character,  and  when  put  in  issue 
by  the  answer,  as  they  were  in  this  case,  must  be  proved 
substantially  as  laid,  otherwise  the  action  will  fail.  And  the 
fact  the  defendants  may  have  released  the  attached  vessel 
from  seizure  by  giving  bond  under  the  15th  section,  will 
make  no  difference  in  this  respect.  The  bond,  when  given 
under  this  section,  is  a  mere  substitute  for  the  attached 
vessel.  After  such  substitution  the  suit  proceeds  in  every 
respect  as  it  would  have  done  had  no  bond  been  given  until 
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the  time  of  entering  judgment,  when,  if  the  plaintiff  is  suc- 
cessful, instead  of  entering  a  judgment  against  the  defendant 
alone  for  the  amount  found  due,  and  ordering  the  attached 
vessel  to  be  sold  to  pay  the  same,  as  would  be  done  if  no 
bond  had  been  given,  the  judgment  is  to  be  entered  against 
him  and  his  sureties  on  the  bond,  with  an  award  of  a  general 
execution.  So  much  of  the  proviso  in  the  21st  section  as 
declares  "the  subsequent  proceedings  shall  be  the  same  as 
now  provided  by  law  in  personal  actions  in  the  courts  of 
record  in  this  State,"  clearly  refers  to  the  awarding  of  a 
general  execution  against  the  defendant  and  his  sureties, 
where  the  vessel  has  been  bonded  out,  and  the  subsequent 
proceedings  thereunder.  As  the  plaintiffs  did  not  ask  to 
change  the  form  of  action,  as  suggested,  we  regard  the  mo- 
tion to  have  the  case  set  clown  for  trial  on  the  common  law 
pleadings  as  a  mere  adroit  movement  on  the  part  of  counsel 
to  escape  the  difficulties  that  lay  in  their  way  of  making  out 
a  case  under  the  statute,  and  at  the  same  time,  if  successful, 
avail  themselves  of  the  benefit  of  the  bond  that  had  been 
substituted  for  the  vessel,  which  should  not  have  been  per- 
mitted. However  this  may  be,  we  are  of  opinion  there  was 
no  error  in  overruling  plaintiffs'  motion  to  have  the  cause 
tried  on  the  common  law  pleadings,  and  from  what  we  have 
already  said,  it  follows  they  were  properly  stricken  from  the 
files  on  the  defendants'  motion. 

We  do  not  think  this  case  comes  within  the  principle  laid 
down  in  Hill  v.  Harding,  93  111.  77,  and  like  cases.  A  pro- 
ceeding under  the  "Water  Craft  act"  differs  essentially  from 
an  ordinary  attachment,  as  was  the  case  there.  The  latter 
is,  in  most  respects,  a  mere  adjunct  of  a  common  law  suit, 
which  does  not  affect,  in  any  material  degree,  the  pleadings 
or  practice  thereon ;  hence,  when  the  attachment  is  released 
or  quashed,  the  common  law  suit  remains  wholly  unaffected 
by  the  former  attachment.  Of  course,  we  are  now  speaking 
of  cases  where  there  has  been  an  appearance  to  the  merits, 
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or  personal  service.  A  proceeding  under  the  "Water  Craft 
act,"  however,  is  essentially,  in  many  of  its  features,  like  a 
proceeding  in  rem  in  admiralty,  though  differing  from  the 
latter  sufficiently,  it  is  believed,  to  avoid  any  conflict  with 
the  constitution  of  the  United  States,  which  gives  to  the 
Federal  courts  exclusive  jurisdiction  in  admiralty.  There 
being  no  complaint  in  this  case  of  an  improper  exclusion  of 
testimony,  and  the  Appellate  Court  having  found  the  juris- 
dictional facts  adversely  to  the  appellants,  it  follows  there 
can  be  no  recovery  in  this  form  of  action.  It  is  therefore 
unnecessary  to  notice  the  other  questions  discussed  in  the 
briefs.  We  will  say,  however,  in  general  terms,  we  find  no 
error  in  the  record  requiring  a  reversal. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  Berry  et  al. 

v. 

Henry  Lovi. 

Filed  at  Ottawa  November  20,  1883. 

1.  Notice — by  possession.  Where  an  attachment  is  levied  upon,  and 
becomes  a  lien  on  land  before  its  conveyance  by  the  owner,  and  a  pur- 
chaser takes  actual  possession  of  the  premises  before  judgment  in  the  attach- 
ment suit,  which  is  continued,  and  the  property  is  purchased  by  the  plaintiff 
in  the  attachment,  who  assigns  his  certificate  of  purchase  to  one  who  again 
assigns  the  same  to  another,  who  takes  out  a  sheriff's  deed,  there  will  be 
involved  no  rights  of  innocent  purchasers,  and  the  parties  so  acquiring  the 
certificate  of  purchase  by  assignment  having  notice  of  the  equities  of  the 
party  in  possession,  will  have  the  same,  but  no  greater,  rights  than  the  orig- 
inal purchaser  at  the  sheriff's  sale. 

2.  Judicial  sale — what  is  inadequacy  of  price.  Where  lots  worth 
$8000  are  sold  for  $65.38,  the  amount  of  the  sale  is  grossly  inadequate. 

3.  Same — when  set  aside  for  inadequacy  of  price.  Judicial  sales  will 
not  be  set  aside  for  mere  inadequacy  of  price,  unless  it  is  so  gross  as  to 
amount  to  a  fraud. 
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4.  Same — sale  en  masse  for  inadequate  price.  Where  two  separate  lots, 
of  the  value  of  $8000,  are  sold  on  execution  for  $65,  en  masse,  without  first 
offering  them  separately,  a  court  of  equity  will  interpose,  if  invoked  in  a 
•reasonable  time,  and  set  the  sale  aside. 

5.  Laches — excuse  for  delay  in  filing  bill  to  set  aside  a  sale.  Where  a 
purchaser  of  lots  was  aware  of  an  attachment  against  them  at  the  time  of  his 
purchase,  but  was  assured  by  the  agent  of  his  grantor  that  he  would  take  care 
of  the  matter,  and  he  was  afterwards,  and  within  the  time  of  redemption, 
shown  an  abstract  containing  a  memorandum  that  the  judgment  was  fully 
satisfied  by  the  return  of  execution,  from  which  he  was  led  to  believe  that 
the  judgment  had  been  satisfied  by  payment,  instead  of  by  sale  of  the  lots, 
which  belief  was  strengthened  by  the  conduct  of  the  purchaser  at  the  sheriff's 
sale,  and  those  claiming  under  him,  in  not  taking  out  and  recording  a  sheriff's 
deed  for  several  years,  it  was  held,  that  a  delay  of  five  years  in  filing  a  bill  to 
set  aside  the  sale  was  not  a  bar  to  equitable  relief. 

6.  Execution — must  be  delivered  to  officer  in  its  lifetime.  A  sheriff  has 
no  right  to  proceed  under  an  execution  unless  it  comes  to  his  hands  within 
ninety  days  from  the  time  it  was  issued. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellants : 

The  statutes  declare  that  a  sheriff's  deed  shall  be  void  if 
not  issued  within  five  years  from  the  last  day  of  redemption, 
saying  nothing  whatever  about  recording  it.  The  decree  is 
erroneous  in  holding  that  "issuing"  includes  "recording." 
Eev.  Stat.  chap.  77,  sec.  30;  Ryhiner  v.  Frank,  105  111.  326; 
Mucker  v.  Doaley,  49  id.  377. 

No  levy  was  necessary  after  the  levying  of  the  original 
attachment  writ.  Freeman  on  Executions,  sec.  289  ;  Tyrell 
v.  Roundtree,  7  Pet.  464  ;  Lofland  v.  Ewing,  5  Litt.  42  ;  Borer 
on  Judicial  Sales,  sec.  576;  3  Bacon's  Abridg.  "Execution," 
734 ;  Caines  v.  Clark,  1  Bibb,  608 ;  Barnard  v.  Stephens,  2 
Ark.  429  ;  Tallies  v.  Brawley,  3  Minn.  283  ;  Rhorer  v.  Ter- 
rill,  4  id.  407;  Folsom  v.  Carli,  5  id.  333;  Gregory  v.  Thad- 
well,  3  Cold.  (Tenn.)  390  ;    Wight  v.  Wallbaum,  39  111.  554. 

Inadequacy  of  price  alone  is  not  a  sufficient  cause  to  set 
aside  a  judicial  sale.    Morris  v.  Bishop  of  Durham,  1  Ves.  57; 
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White  v.  Damon,  7  id.  30;  Coles  v.  Tretharick,  9  id.  234; 
Ayres  v.  Bawmgarten,  15  111.  444;  Livingston  v.  Byrne,  11 
Johns.  556 ;  Tripp  v.  Cook,  26  Wend.  143 ;  Williamson  v. 
Drt/e,  3  Johns.  Ch.  90;  Dickerman  v.  Burgess,  20  111.  267; 
Garrett  v.  Moss,  id.  549 ;  Noyes  v.  jfWte,  23  id.  503  ;  Sowards 
v.  Pritchett,  37  id.  521;  Butcher  v.  Lea  At?,  44  id.  398;  Hara- 
iZto/t  v.  Q nimby,  46  id.  96 ;  McMidlen  v.  Gable,  47  id.  69 ; 
Comstock  v.  Purple,  49  id.  159;  Duncan  v.  Sanders,  50  id. 
475 ;  Mixer  v.  Sibley,  53  id.  61 ;  Pickering  v.  Driggers,  59  id. 
65;  Gibbons  v.  Bressler,  61  id.  110;  Heberer  v.  Heberer,  67 
id.  253;  TFaW  v.  McGalUard,  id.  513;  Thomas  v.  Hebenstreit, 
68  id.  118;  Mor7^is  v.  Jto%,  73  id.  462;  P/teZps  v.  Conover, 
25  id.  312  ;  Davis  v.  Dressback,  81  id.  293  ;  ^4ZZ^i  v.  Sheppard, 
87  id.  314;  fteade  v.  Bnwfo,  3  Lit.  (Ky.)  127. 

The   laches  of   complainant  is  such   as  to  bar  him  from 
obtaining  the  relief  he  seeks.    Heath  v.  Jones,  12  Bradw.  493 
C7rtr/i-  v.  Lwmo,  93  111.  572 ;  &w*  v.  Strasberger,  71  id.  413 
Winchester  v.  Grosvener,   48  id.   517;  Smith  v.  Powell,  50  id 
21 ;  4&ro  v.  Dayton,  28  id.  325  ;  Ka^s  v.  Monroe,  13  id.  219 
iVo^s  v.  ZVit?,  23  id.  503 ;  £fer^  v.  Woodworth,  44  id.  374 
Roberts  v.  Fleming,   53  id.  201  ;   Pickering  v.  Driggers,   59  id 
65;  Moms  v.  Robey,  73  id.  462;   Hm/  v.  Ba^/i,  77  id.  500 
Williams  v.  Rhodes,    81  id.  571  ;   Boyce  v.  Hampton,   16  Nev. 
33;  i%»e2/  v.  &wia#,  60  111.  416;  JFatf  v.  McGalUard,  67  id. 
517. 

Messrs.  Booth  &  Booth,  for  the  appellee : 

It  is  the  doctrine  of  this  court  that  judicial  sales  will  not 
be  disturbed  for  mere  inadequacy  of  price,  unless  so  gross  as 
to  amount  to  a  fraud,  recognizing  the  fact  that  fraud  may  be 
implied  from  gross  inadequacy  of  price  alone.  Hamilton  v. 
Q  nimby,  46  111.  96  ;  Roseman  et  al.  v.  Miller,  84  id.  299 ;  Com- 
stock v.  People,  49  id.  158;  Duncan  et  al.  v.  Sanders  et  al.  50 
id.  476 ;  Heberer  v.  Heberer,  67  id.  255 ;  CooA;  v.  Jenkins,  30 
Iowa,  452. 
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As  to  the  nature  of  the  irregularities  in  a  judicial  sale, 
which,  in  connection  with  inadequacy  of  price,  will  afford 
ground  for  equitable  relief,  we  cite  the  following  cases  in  ad- 
dition to  those  already  referred  to :  Day  v.  Graham,  1  Gilm. 
435;  Cowen  v.  Underwood  et  al.  16  111.  22;  Dickerman  v. 
Burgess,  20  id.  267 ;  Garrett  v.  Moss,  20  id.  519 ;  Ballance  v. 
Loomis  et  al.  22  id.  82 ;  Phelps  v.  Conover,  25  id.  272 ;  Sow- 
ards  v.  Prltcltett,  37  id.  521 ;  Butcher  v.  Leake,  44  id.  398  ; 
McLean  County  Bank  et  al.  v.  Flagg,  31  id.  290 ;  Mathlson  v. 
Prescott,  86  id.  493;  Bradley  et  al.  v.  Luce  et  al.  99  id.  234; 
Cassidy  v.  Cook  et  al.  id.  3S5 ;  Morris  v.  Robey,  73  id.  462. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  the  circuit  court  of  Cook  county,  brought 
by  Henry  Lovi,  against  George  Berry,  James  H.  Keeler  and 
Alfred  Jackson,  to  set  aside  a  sheriff's  sale  on  two  certain 
lots  in  Chicago,  an'd  for  leave  to  redeem  from  such  sale. 
The  lots  Nos.  76  and  77,  of  Hayes,  Shelley  &  McGoffin's 
subdivision  of  block  46,  and  trustees'  subdivision  of  section 
7,  township  39  north,  range  14  east,  were  originally  owned 
by  one  Edward  Hall,  of  Philadelphia,  Pennsylvania.  On 
the  25th  day  of  April,  1873,  Hall  sold  and  conveyed  the  lots 
to  Stephen  Palmer,  for  $S000.  On  the  7th  day  of  January, 
1874,  Palmer  sold  and  conveyed  the  lots  to  Henry  Lovi  for 
the  same  price  he  had  paid.  Lovi,  upon  making  the  pur- 
chase, took  possession  of  the  property,  made  improvements 
thereon,  and  has  continued  in  the  possession  ever  since.  On 
the  9th  day  of  April,  1873,  one  Keeler,  a  real  estate  agent 
in  Chicago,  brought  an  action  of  attachment  against  Hall,  to 
recover  $250  for  his  services  in  finding  a  purchaser  for  the 
premises.  The  attachment  was  levied  upon  these  lots.  Sub- 
sequently a  trial  was  had,  which,  on  May  16,  1874,  resulted 
in  a  judgment  in  favor  of  the  plaintiff,  Keeler,  for  $50.  On 
the  10th  day  of  October,  1874,  a  special  execution  issued  on 
the  judgment,  under  which  the  lots  were  sold  on  the  5th  day 
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of  February,  1875,  to  Keeler,  for  the  sum  of  $65. 38, — the 
amount  of  judgment  and  costs.  On  the  1st  day  of  March, 
1875,  Keeler  assigned  his  certificate  of  purchase  to  Alfred 
A.  Jackson,  who,  on  the  21st  of  June,  1879,  obtained  a 
sheriff's  deed,  which  was  recorded  May  16,  18S1.  May  9, 
1881,  Jackson  conveyed  to  Berry,  who  recorded  his  deed 
May  15,  1881.  Soon  after  the  recording  of  the  deeds  an 
action  of  forcible  detainer  was  brought  to  obtain  possession 
of  the  lots,  and  Henry  Lovi  filed  this  bill  to  enjoin  the  prose- 
cution of  the  suit,  and  to  set  aside  the  sheriff's  sale  and  the 
subsequent  deeds  purporting  to  convey  that  title  to  Berry. 

There  are  no  rights  of  innocent  purchasers  involved  in  this 
case.  As  Lovi  purchased  and  went  into  the  possession  of 
the  premises  before  the  judgment  was  rendered,  his  posses- 
sion was  notice  to  all  persons  of  the  title  under  which  he  held 
the  property.  Jackson,  who  purchased  the  certificate  of  pur- 
chase, and  Berry,  who  bought  of  Jackson  while  Lovi  was  in 
possession,  have  the  same,  but  no  greater,  rights  or  equities 
than  Keeler  would  have  had  if  he  had  taken  a  deed  in  his 
own  name  and  brought  an  action  to  recover  the  property. 
The  attachment  of  Keeler  was  levied  on  the  property  before 
Hall  sold  to  Palmer,  and  of  course  Keeler  acquired  a  prior 
lien.  The  question  then  presented  is,  whether  the  sale  under 
the  judgment  which  followed  the  attachment  conformed  to 
the  law.  If  it  did,  the  title  of  Hall  passed  under  the  sale. 
If  it  did  not,  Lovi  acquired  the  title  under  the  deeds  from 
Hall  to  Palmer,  and  from  Palmer  to  himself. 

At  the  time  of  the  sale  under  the  attachment  proceedings, 
it  appears,  from  the  evidence,  that  the  two  lots  were  worth 
$8000.  They  were  sold,  under  the  judgment,  for  the  small 
sum  of  $65.38.  No  -argument  is  needed  to  show  that  the 
amount  for  which  the  lots  were  sold  was  grossly  inadequate, 
and  it  is  claimed  that  upon  this  ground  alone  the  sale  was 
properly  set  aside.  This  court  has  said,  in  a  number  of 
cases,  that  judicial  sales  will  not  be  disturbed  for  mere  in- 
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adequacy  of  price,  unless  so  gross  as  to  amount  to  a  fraud. 
Duncan  v.  Sanders,  50  111.  475  ;  Comstock  v.  Purple,  49  id.  160. 

It  will  not,  however,  be  necessary,  in  this  case,  to  inquire 
whether  the  amount  bid  for  the  lots  was  so  grossly  inadequate 
as  to  amount  to  a  fraud,  as  there  is  another  ground,  well 
sustained  by  the  decisions  of  this  court,  upon  which  the 
decree  of  the  circuit  court  may  be  sustained.  The  court,  in 
the  decree,  found  that  the  property  had  been  sold  en  masse, 
and  we  are  not  prepared  to  hold  that  the  finding  was  so 
clearly  against  the  weight  of  evidence  on  this  point  as  to  jus- 
tify a  reversal  of  the  decree.  It  is  true  that  defendants  intro- 
duced' some  evidence  tending  to  show  that  the  lots  were  sold 
separately,  but  the  sheriff's  return  indorsed  on  the  execution 
fails  to  show  that  the  lots  were  offered  separately,  or  that 
they  were  sold  separately,  and  the  deputy  sheriff  (Galpin) 
who  made  the  sale,  although  he  was  a  witness  in  the  case, 
was  not  called  upon  by  the  defendants  to  prove  the  fact  that 
he  offered  and  sold  the  lots  separately.  If  the  lots  were 
offered  separately,  or  sold  separately,  the  deputy  sheriff  who 
made  the  sale  doubtless  knew  that  fact,  and  if  the  property 
had  not  been  sold  en  masse,  it  is  but  reasonable  to  suppose 
defendants,  on  the  trial,  would  have  settled  that  question 
beyond  dispute  by  the  testimony  of  that  witness. 

If,  as  found  by  the  circuit  court,  the  property  was  sold 
en  masse,  and  the  price  paid  was  inadequate,  as  we  have  seen 
it  was,  can  the  sale  be. sustained?  In  Plielps  v.  Conover,  25 
111.  312,  it  was  held,  that  where  a  farm  is  composed  of  sev- 
eral adjoining  tracts  of  land,  it  would  be  the  duty  of  the 
officer /to  offer  each  tract  separately,  and  if  the  smallest  sub- 
division will  not  sell,  then  add  another  subdivision  to  it,  and 
so  on  until  it  has  been  offered  in  subdivisions,  when,  not 
selling,  it  would  be  but  just  to  the  creditor  to  sell  it,  on  a 
reasonable  bid,  en  masse,  the  officer  making  a  full  return  of 
all  the  facts.  In  Morris  v.  llohey,  73  111.  462,  the  rule  indi- 
cated was  approved,  and  it  was  held  that  where,  in  addition 
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to  inadequacy  of  price,  irregularities  occur  in  the  sale,  sucli 
as  selling  several  tracts  or  lots  in  gross  without  first  offering 
them  separately,  or  in  lots  of  two  or  more  and  less  than  the 
whole,  equity  will  interfere  to  set  the  sale  aside.  See,  also, 
Bradley  v.  Luce,  99  111.  23-i,  and  Cassidy  v.  Cook,  id.  385, 
where  the  same  doctrine  was  announced. 

There  was  no  necessity,  here,  of  sacrificing  this  property. 
The  two  lots  were  worth  $S000,  and  had  one  been  offered, 
no  doubt  a  bid  would  have  been  made  large  enough  to  pay 
the  small  judgment  upon  which  the  lots  were  sold.  '  But  the 
lots  were  not  offered  separately,  and  the  rule  which  has  been 
established  as  the  correct  one  to  govern  a  sheriff  in  the  sale 
of  property  was  not  observed.  On  the  other  hand,  the  prop- 
erty w7as  sold  en  masse,  at  a  price  grossly  inadequate,  and 
we  are  aware  of  na  principle  upon  which  such  a  sale  can  be 
sustained.  Indeed,  it  would  be  a  reproach  upon  the  prin- 
ciples of  equity  to  sustain  a  judicial  sale  of  this  character. 

But  it  is  said  the  complainant,  Lovi,  has  been  guilty  of 
laches,  and  upon  that  ground  the  decree  can  not  be  sustained. 
It  is  true  that  Lovi  wras  aware  of  the  pendency  of  the  attach- 
ment suit  when  he  bought  the  property,  but  he  w7as  informed 
by  the  agent  of  Hall  (Mr.  Coats)  that  it  would  be  taken  care 
of.  In  April,  1375,  which  was  more  than  a  year  before  the 
redemption  expired,  Lovi,  who  was  then  about  to  make  a  pay- 
ment on  the  property,  called  Coats'  attention  to  the  attach- 
ment, when  Coats  took  the  abstract  of  title,  which  had  been 
previously  made,  to  the  clerk's  office,  and  the  assistant  clerk 
(Eli  Smith)  wrote  on  the  abstract,  opposite  the  memorandum 
of  the  attachment  suit,  the  following : 

"This  case  prosecuted   to   judgment   May  16,   1874,   and 

judgment  satisfied  in  full  by  return  of  execution  No.  5077, 

as  apuears  from  the  records  of  this  office. 

Jacob  Gross. 

Upon  receiving  this  from  the  agent  of  Hall,  Lovi  supposed 
that  the  attachment  judgment  had  been  paid  and  discharged, 
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not  having  the  least  suspicion  that  the  lots  had  heen  sold  in 
satisfaction  of  the  judgment.  This  belief  of  Lovi  was  no 
doubt  strengthened  by  the  conduct  of  the  defendants  in  re- 
gard to  the  sale.  As  before  observed,  the  lots  were  sold 
February  5,  1875.  Under  this  sale  the  purchaser  was  enti- 
tled to  a  deed  May  6,  1876,  and  yet  no  deed  was  taken  until 
June  21,  1879,  and  the  deed  was  not  recorded  until  May  16, 
1881.  It  is  true  that  the  law  did  not  compel  a  deed  to  be 
taken  out  sooner  than  it  was,  or  compel  the  purchaser  to 
place  the  deed  on  the  record ;  but  why  conceal  the  fact  from 
the  record  that  the  title  to  these  lots  had  passed  under  a 
judicial  sale,  unless  it  was  to  gain  some  undue  advantage 
over  Lovi,  who  was  spending  his  money  each  year  in  pay- 
ment of  taxes  and  improvements  on  the  property,  in  entire 
ignorance  of  any  adverse  title  ?  Lovi  had  no  actual  knowl- 
edge whatever  that  the  lots  had  been  sold  under  the  judg- 
ment, and  under  all  the  circumstances  we  do  not  think  laches 
can  be  imputed  to  him. 

It  is  also  contended  that  the  court  erred  in  refusing  to 
allow  the  sheriff  to  amend  his  return  on  the  execution  during 
the  trial,  in  order  to  show  that  the  execution  was  received 
by  him  October  20,  1S74, — before  the  life  of  the  execution 
expired.  The  execution  was  issued  October  10,  1S74:.  The 
property  was  advertised  by  the  sheriff  January  15,  1875, — 
seven  days  after  the  life  of  the  execution  ended, — and  the 
sale  occurred  February  5.  This  being  a  special  execution, 
issued  upon  a  judgment  rendered  in  an  action  of  attachment, 
a  formal  levy  on  the  land  under  the  execution  was  perhaps 
not  required,  as  a  levy  had  been  made  under  the  writ  of 
attachment  when  it  was  issued;  but  unless  the  execution 
came  into  the  hands  of  the  sheriff  before  the  expiration  of 
ninety  days  from  the  time  it  was  issued,  it  had  lost  its  vital- 
ity, and  the  sheriff  had  no  right  to  proceed  under  it.  But  if 
the  return  had  been  amended,  in  the  view  we  have  taken  of 
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the  case  the  result  would  have  been  the  same,  and  hence  it 
is  not  deemed  important  to  consider  that  question. 

Other  questions  have  been  discussed  in  the  argument,  but 
we  do  not  deem  it  necessary  to  consider  them  here. 

We  are  satisfied  that  the  decree  of  the  circuit  court,  upon 

a  careful  consideration  of  the  whole  record,  is  right,  and  it 

will  be  affirmed. 

Decree  affirmed. 


Johanna  Lennahan 

v. 
Mary  O'Keefe  et  al. 

Filed  at  Ottawa  November  20,  18S3. 

1.  Alimony — power  of  court  to  declare  its  termination.  Under  the 
statute  the  circuit  court  is  invested  with  ample  power  to  declare  the  termina- 
tion of  all  alimony  decreed  to  a  wife  on  divorce,  upon  the  occurrence  of  facts 
reasonably  justifying  such  declaration,  such  as  the  death  of  the  husband. 

2.  So  where,  after  a  decree  of  divorce,  the  husband  (the  defendant)  was 
required  to  pay  his  wife  $400  per  annum,  payable  semi-annually,  as  alimony, 
"until  the  further  order"  of  the  court,  and  after  his  death  his  widow  filed  her 
bill  for  the  assignment  of  dower  in  his  lands,  and  for  partition,  he  leaving  no 
children,  and  the  administratrix  of  his  estate  also  filed  a  cross-bill  making 
the  widow,  and  the  intestate's  heirs  at  law,  and  the  claimants  of  liens  on  the 
real  estate,  defendants,  praying  for  an  account  of  the  debts  against  the  estate, 
etc.,  that  dower  be  assigned  to  the  widow,  that  her  decree  for  alimony  be  modi- 
fied or  cancelled,  and  for  partition,  the  court,  on  the  hearing,  entered  a  decree 
giving  the  widow  dower,  and  declaring  that  her  alimony  ceased  at  the  death 
of- her  husband,  and  ordered  partition  among  the  heirs:  Held,  that  under  the 
reservation  in  the  decree  giving  alimony,  as  well  as  under  the  statute,  the 
court  was  authorized  to  declare  the  alimony  terminated,  and  that  there  was 
no  error  in  so  ordering. 

3.  Same— terminates  on  death  of  husband.  In  the  absence  of  language 
in  a  decree  giving  a  wife  alimony,  showing,  unequivocally,  an  intention  to 
bind  the  heir  of  the  husband  after  his  death,  the  allowance  of  alimony  will 
terminate  with  the  life  of  the  defendant.  It  can  not  be  presumed  that  the 
payment  of  alimony  is  made  a  charge  upon  the  heir;  but  that  fact,  if  it  exists, 
must  affirmatively  appear. 
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4.  Dowee — in  property  leased— from  what  time  rents  set  off.  On  bill 
for  the  assignment  of  dower,  the  court,  in  decreeing  the  dower,  ordered  that 
the  proper  proportion  of  the  rents  be  set  off  to  the  dowress  from  the  date  of 
the  decree:  Held,  error,  as  she  should  have  such  rents  from  the  filing  of 
her  bill;  but  as  this  could  be  corrected  in  the  court  below  in  finally  adjusting 
the  accounts  of  the  parties,  the  decree  was  not  reversed  for  this  error. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  White- 
side county ;  the  Hon.  John  V.  Eustace,  Judge,  presiding. 

Mr.  J.  E.  McPherran,  and  Mr.  C.  J.  Johnson,  for  the  ap- 
pellant : 

The  view  that  the  alimony  of  appellant  abated  on  the 
death  of  John  Lennahan  is  not  supported  by  equitable  rea- 
sons. But  does  it,  as  a  matter  of  law,  cease  at  the  husband's 
death? 

In  Dinet  v.  Eir/enmann,  80  111.  275,  it  is  held  that  a  sum 
awarded  to  a  wife  after  divorce  becomes  a  debt  from  her 
former  husband,  and  upon  her  death  before  payment  thereof 
the  sum  due  her  passes  to  her  legal  representatives.  See, 
also,  Miller  v.  Clark,  23  Ind.  S70. 

The  statute  authorizes  such  alimony  as  may  be  just  and 
proper,  and  it  can  not  be  unjust  and  improper  to  compel  a 
husband  whose  wife  has  been  driven  from  her  home  by  his 
cruelty,  and  defilement  of  the  marriage  bed,  to  provide  her 
a  suitable  support  for  the  remainder  of  her  life,  instead  of 
permitting  him  to  dispose  of  the  property  to  strangers  at 
his  death,  leaving  her  entirely  destitute.  Burr  v.  Burr,  10 
Paige,  20. 

In  some  of  the  States,  as  in  New  York,  the  courts  hold 
that  where  a  divorce  a  vinculo  is  granted  for  the  fault  of  the 
husband,  the  alimony  should  continue  to  the  wife  for  and 
during  her  natural  life.  Miller  v.  Miller,  6  Johns.  Ch.  93  ; 
Barrere  v.  Barrere,  4  id.  187;  Pickford  v.  Pickford,  1  Paige, 
274. 
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The  Supreme  Court  of  Illinois  has  not  expressly  passed 
upon  this  question  in  any  case  reported.  It  has  held,  how- 
ever, in  cajses  where  there  was  no  evidence  that  the  wife 
brought  any  money  to  her  husband  at  marriage,  or  where 
the  parties  to  the  suit  had  agreed  to  the  decree,  but  simply 
where  the  wife  had,  by  her  labor  and  industry,  contributed 
materially  to  the  acquisition  of  property,  that  it  was  proper 
to  award  alimony  in  gross,  and  to  make  it  payable  in  several 
installments  within  a  short  period.  Dinet  v.  Eigenmann,  80 
111.  274;  Draper  v.  Draper,  68  id.  17;  Plaster  v.  Plaster,  47 
id.  290;   Bobbins  v.  Bobbins,  101  id.  417. 

It  was  also  held  that  it  was  not  error  for  the  circuit  court, 
in  decreeing  a  divorce  at  the  suit  of  the  wife,  to  assign  to  her, 
as  alimony,  a  part  of  the  real  estate  of  the  husband.  Arm- 
strong v.  Armstrong,  35  111.  109;  Boss  v.  Ross,  78  id.  402; 
Becker  v.  Becker,  79  id.  418. 

The  claim  that  alimony  abates  at  the  husband's  death  is 
at  variance  with  the  letter  and  spirit  of  these  decisions. 

Messrs.  Bennett  &  Green,  for  the  appellees : 
It  is  assigned  for  error  that  the  court  erred  in  not  assess- 
ing the  damages  for  appellant's  right  of  dower  from  the  filing 
of  her  bill,  and  in  finding  that  her  alimony  abated  at  her 
husband's  death.  In  this  case  no  application  in  the  plead- 
ings, or  otherwise,  was  made  to  have  her  damages  assessed. 
Besides,  she  is  in  no  way  injured,  as  the  decree  orders  the 
land  sold  and  the  proceeds  to  be  brought  into  court  for  dis- 
tribution. Before  that  is  done  she  can  have  her  damages 
ascertained. 

It  has  been  many  times  held  by  this  court  that  under 
proper  circumstances,  as,  when  the  wife  brought  a  consider- 
able amount  of  property  to  the  husband  at  the  time  of  the 
marriage,  which  had  been  included  in  property  held  by  him 
at  the  time  of  the  divorce,  that  real  estate,  personal  prop- 
erty, or  a  sum  of  money  in  gross,   should  be  given  her  in 
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satisfaction  of  all  her  claims  against  her  husband.  (Ross  v. 
Ross,  78  111.  402.)  And  undoubtedly  the  same  course  might 
properly  be  pursued  when  the  entire  property  of  the  husband 
consisted  of  personalty,  or  the  circumstances  of  the  case 
indicated  that  the  payment  of  a  yearly  allowance  might  be 
wrongfully  withheld  or  delayed.  {Burr  v.  Burr,  10  Paige, 
20.)  But  in  all  other  cases  the  court  has  held  that  an  allow- 
ance, payable  at  short  and  regular  intervals,  is  the  proper 
practice.  Von  Glahn  v.  Von  Glalin,  46  111.  134;  Ross  v.  Ross, 
78  id.  402. 

It  is  true  that  in  several  instances  the  allowance  has  been 
fixed  for  the  period  of  the  life  of  the  divorced  wife,  but  in 
such  cases  it  has  usually,  in  this  State,  been  so  decreed  in 
lieu  of  the  dower  interest  held  by  her  in  the  husband's  real 
estate.     Becker  v.  Becker,  79  111.  532. 

The  alimony  in  this  case  is  not  in  lieu  of  dower,  nor  is  the 
allowance  ordered  to  extend  for  appellant's  life,  nor  is  a  judg- 
ment for  a  fixed  sum  in  lieu  of  alimony.  Plaster  v.  Plaster, 
47  111.  290. 

Alimony,  strictly  defined,  is  "a  provision  for  the  support 
of  the  wife,  to  continue  during  the  joint  lives  of  the  parties. " 

2  Bishop  on  Marriage  and  Divorce,  sec.  351 ;  Wallingford  v. 
Wallingford,  6  Har.  &  J.  485  ;  Parsons  v.  Parsons,  9  N.  H. 
309 ;  Wooldridge  v.  Lucas,  7  B.  Mon.  49 ;  Clark  v.  Clark,  6 
Watts  &  S.  85. 

Such  alimony  can  not  be  ordered  for  the  term  of  the  wife's 
life,  because  it  is  a  maintenance  to  her,  while  the  husband's 
duty  to  maintain  her  ceases  at  his  death.  2  Bishop  on  Mar- 
riage and  Divorce,  (6th  ed.)  sec.  428 ;  Lockridge  v.  Lockridge, 

3  Dana,  28. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

By  a  decree  of  the  circuit  court  of  Whiteside  county,  ren- 
dered on  the  22d  of  June,  1881,  Johanna  Lennahan  was 
divorced  from  her  husband,   John  Lennahan,  for  his  fault, 
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and  allowed  alimony.  Afterwards,  on  the  15th  of  June,  1882, 
he  died  intestate,  leaving  no  child  or  children,  but  only  cer- 
tain collateral  relatives  surviving  him  as  his  heirs  at  law. 
The  original  bill  in  the  present  case  was  filed  by  the  widow, 
Johanna,  against  those  heirs  at  law  and  certain  claimants  of 
liens,  for  the  assignment  of  dower,  and  for  partition.  Mary 
O'Keefe,  one  of  the  heirs  at  law  of  Lennahan,  and  adminis- 
tratrix of  his  estate,  filed  her  cross-bill  in  the  case,  making 
Johanna  Lennahan,  the  other  heirs  at  law,  and  the  claim- 
ants of  liens  upon  the  real  estate,  defendants,  praying  for  an 
account  of  the  debts  against  the  estate,  etc.,  that  dower  be 
assigned  to  Johanna,  that  her  decree  for  alimony  be  modi- 
fied or  cancelled,  and  for  partition.  Issues  were  made  on  the 
allegations  of  these  bills,  the  cause  was  heard  by  the  court, 
and  a  decree  rendered  declaring  that  Johanna  was  endowed  of 
a  third  part  of  the  lands ;  that  the  heirs  at  law  were  entitled 
to  designated  interests,  subject  to  mortgage  liens,  unpaid 
alimony  due  Johanna,  and  the  debts  of  the  decedent ;  that  the 
alimony  decreed  to  Johanna  ceased  at  the  death  of  her  hus- 
band, and  that  the  lands  were  discharged  from  that  lien, 
except  in  so  far  as  there  was  unpaid  alimony  which  had 
accrued  in  the  lifetime  of  Lennahan.  Commissioners  were 
appointed  to  assign  dower  and  make  partition  in  accordance 
with  the  decree.  The  commissioners  subsequently  reported, 
after  assigning  dower  to  Johanna  in  certain  property  particu- 
larly described,  that  the  lands  were  insusceptible  of  division. 
The  court  confirmed  this  report,  and,  among  other  things, 
decreed  that  Johanna  have  the  proper  proportion  of  the  rent 
of  the  premises  set  off  to  her  as  her  dower,  from  the  date  of 
the  decree,  etc.  On  appeal  to  the  Appellate  Court  for  the 
Second  District  the  decrees  of  the  circuit  court  were  affirmed, 
and  this  appeal  is  from  that  affirmance. 

The  first  and  most  important  question  discussed  in  the 
briefs  before  us  is,  did  the  court  err  in  decreeing  that  the 
alimony  ceased  upon  the  death  of  Lennahan? 
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The  decree  allowing  the  alimony  is  in  these  words :  "It  is 
ordered,  adjudged  and  decreed  by  the  court,  that  the  defend- 
ant pay  to  the  complainant  the  sum  of  $400,  annually,  for 
each  and  every  year,  commencing  from  the  date  hereof,  pay- 
able as  follows,  to-wit :  the  sum  of  $50  in  forty  days  from 
date  hereof,  the  sum  of  $66.66  on  the  first  day  of  January, 
1882,  and  from  and  after  January,  1882,  until  further  order 
of  this  court,  the  said  defendant  shall  pay  to  said  complain- 
ant, on  July  1,  1SS2,  the  sum  of  $200,  and  on  the  first  day 
of  January,  18S3,  the  sum  of  $200,  and  a  like  sum  of  $200 
on  the  first  day  of  January  and  on  the  first  day  of  July  of 
each  year."  A  further  provision  authorizes  the  issuing  of 
execution  for  installments  in  arrears,  and  makes  the  decree  a 
lien  on  the  real  estate. 

It  will  be  observed  this  allowance  is,  by  the  express  terms 
of  the  decree,  only  "until  further  order  of  this  court."  Our 
statute  provides:  "When  a  divorce  shall  be  decreed,  the 
court  may  make  such  order  touching  the  alimony  and  main- 
tenance of  the  wife  *  *  *  as,  from  the  circumstances 
of  the  parties  and  the  nature  of  the  case,  shall  be  fit,  reason- 
able and  just,  and  in  case  the  wife  be  complainant,  to  order 
the  defendant  to  give  reasonable  security  for  such  alimony 
and  maintenance,  or  may  enforce  the  payment  of  such  ali- 
mony and  maintenance  in  any  other  manner  consistent  with 
the  rules  and  practice  of  the  court.  And  the  court  may,  on 
application,  from  time  to  time,  make  such  alterations  in  the 
allowance  of  alimony  *  *  *  as  shall  appear  reasonable 
and  proper."  (Rev.  Stat.  1874,  chap.  40,  sec.  18.)  This 
would  seem  to  invest  the  court  with  ample  power  to  declare 
the  termination  of  all  alimony,  upon  the  occurrence  of  facts 
reasonably  justifying  such  a  declaration. 

We  are  of  opinion  that  neither  this  section  nor  the  reserva- 
tion in  the  decree  is  consistent  with  the  position  contended 
for  by  counsel  for  appellant, — that  upon  the  death  of  Lenna- 
han the  control  of   the  court  over  the  question  of  alimony 
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ceased,  and  the  decree  became  thereafter  absolute  against  the 
estate  during  the  life  of  appellant.  The  fact,  alone,  of  the 
death  of  the  defendant,  in  many  instances  would  be  a  most 
cogent  reason  for  the  interposition  of  the  court  to  change  the 
terms  of  such  a  decree.  We  have  held  the  court  may,  under 
proper  circumstances,  make  an  allowance  for  alimony  once 
for  all,  and,  also,  that  real  estate  may  be  decreed  absolutely 
to  the  complainant,  but  that  neither  of  these  is  justifiable  only 
under  exceptional  circumstances,  which  -have  been  pointed 
out.  But  that  is  not  the  question  here.  Here  the  payment 
of  alimony  is  ordered  to  be  made  in  installments,  and  the 
right  of  revision  of  the  question  is  expressly  reserved,  and 
the  only  question  is,  what  effect  has  the  death  of  the  defend- 
ant upon  such  a  decree  ?  In  the  absence  of  language  show- 
ing, unequivocally,  that  the  intention  was  to  bind  the  heir  by 
such  a  decree,  we  are  of  opinion  that  it  does  not  do  so,  but 
that  its  life  terminates  with  the  life  of  the  defendant. 

By  the  English  law,  alimony  was  but  an  allowance  during 
the  joint  lives  of  the  husband  and  wife,  or  so  long  as  they 
should  live  separately.  (WalUngfordv.  Wallingford,  6  Harris 
&  Johnson,  438  ;  Lockridge  v.  Lockridge,  3  Dana,  23 ;  Clark 
v.  Clark,  6  Watts  &  S.  85;  1  Blackstone's  Com.  441.)  And, 
notwithstanding  alimony  in  this  country  is,  generally,  the 
allowance  made  to  the  wife  out  of  the  husband's  estate  after 
a  decree  of  divorce  a  vinculo  matrimonii,  and  is,  by  statute, 
in  many  respects  modified  from  what  it  was  in  case  of  divorce 
a  mensa  et  thoro,  in  England,  we  know  of  no  case  in  which 
it  has  been  held  to  be  a  debt  continuing  after  the  death  of 
the  husband  against  the  heir,  but  directly  the  contrary  was 
held  in  O'Hagan  v.  Executors  of  O'Hagan,  4  Iowa,  509,  and, 
as  we  think,  upon  sufficient  reason.  Bishop,  in  his  work  on 
Marriage  and  Divorce,  (6th  ed.)  sec.  428,  says:  "So,  by 
the  unwritten  rule,  alimony  can  not  be  ordered  for  the  term 
of  the  wife's  life,  because  it  is  a  maintenance  to  her,  while 
the  husband's  duty  to  maintain  her  ceases  at  his  death." 
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Granted  that,  under  our  statute,  the  power  of  the  court  to 
allow  alimony  is  broader  than  it  was  in  England,  still,  until 
the  power  is  exercised  by  the  court  its  mere  existence  is,  to 
the  present  question,  unimportant,  and  when  it  is  exercised 
it  must  and  can  only  be  through  its  decree,  and  the  decree 
must,  upon  its  face,  show  the  extent  to  which  the  court  has 
exercised,  or  assumed  to  exercise,  such  power.  The  question 
in  such  case  is,  simply,  does  the  decree,  by  its  terms,  charge 
the  payment  of  the  alimony  upon  the  heir  ?  We  can  not  pre- 
sume that  it  does  so.  The  fact,  if  such  it  is,  must  affirma- 
tively, and  as  we  have  before  observed,  unequivocally,  appear. 
Being  of  opinion  that  no  such  order  has  been  made,  it  fol- 
lows the  conclusion  of  the  court  below  in  that  regard  was 
right.  We  may  add,  that  it  would  require  an  extraordinary 
case  to  justify  the  postponement  of  creditors  and  heirs  to  the 
payment  of  both  dower  and  alimony,  currently,  during  the 
life  of  the  divorced  wife.  In  very  many  cases  such  an  order 
would  be  equivalent  to  an  entire  appropriation  of  the  hus- 
band's estate. 

We  are  of  opinion,  however,  the  court  below  erred  in  decree- 
ing that  the  proper  proportion  of  the  rents  be  set  off  to  her 
from  the  date  of  the  decree.  It  should  have  been  from  the 
date  of  filing  her  bill.  But  this  ma#  be  corrected  by  the 
future  decree  of  the  court  in  finally  adjusting  the  accounts  of 
the  parties  in  interest,  without  a  reversal  of  the  cause.  That 
modification  and  correction  in  the  decree  below  will  be  so 
made,  and  the  judgment  of  the  Appellate  Court  will  be  af- 
firmed. 

Judgment  affirmed. 
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James  W.  Prior  et  al. 

v. 

The  People  ex  rel.  Seipp. 

Filed  at  Ottawa  November  20,  1883. 

1.  Taxes—  whether  delinquent  list  is  filed  in  time.  Where  the  delin- 
quent list  was  filed  in  the  county  court  on  July  4,  and  the  first  day  of  the 
next  term  of  said  court  was  July  9,  it  was  held,  that  the  list  was  filed  five 
days  before  the  commencement  of  the  term,  and  in  time  to  give  the  court 
jurisdiction  at  such  term  to  render  judgment  against  the  lands  for  special 
assessments.  The  wording  of  the  statute  requiring  "at  least  five  days"  to 
intervene,  will  not  change  the  rule  of  construction  so  as  to  require  five  full 
days  at  the  shortest. 

2.  Time — how  computed.  In  computing  the  time  within  which  an  act 
provided  by  law  is  to  be  done,  Sunday  is  to  be  excluded  only  when  it  is  the 
last  day. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Eichard  Prendergast,  Judge,  presiding. 

Messrs.  Mason  Brothers,  for  the  appellants : 

The  county  court  had  no  jurisdiction  of  the  case,  because 
the  delinquent  list  was  not  filed  in  apt  time.  The  statute 
requires  the  delinquent  list  to  be  completed  at  least  live 
days  before  the  commencement  of  the  term  at  which  appli- 
cation for  judgment  is  to  be  made.  (Eev.  Stat.  chap.  120, 
sec.  1S8.)  This  means  that  the  list  must  be  filed  in  court 
at  that  time. 

The  filing  of  the  delinquent  list  is  the  foundation  of  the 
court's  jurisdiction.  Eev.  Stat.  chap.  120,  sec.  190;  Morrill 
v.  Sivartz,  39  111.  108. 

This  point  being  jurisdictional,  can  not  be  remedied  by  the 
Eevenue  law.     Eev.  Stat.  chap.  120,  sec.  191. 

Where  the  delinquent  list  has  been  filed  within  five  days  of 
the  term,  the  proper  course  is  to  postpone  the  application  to 
another  term,  so  that  at  least  five  days  may  intervene  between 
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the  filing  and  the  application  for  judgment.  St'dwell  et  al.  v. 
People,  49  111.  45. 

The  wording  of  the  statute,  "at  least  five  days,"  shows  that 
five  full  days  are  required,  at  the  shortest. 

The  time  within  which  any  act  provided  by  law  is  to  be 
done  shall  be  computed  by  excluding  the  first  day  and  includ- 
ing the  last,  unless  the  last  is  Sunday,  and  then  it  also  shall 
be  excluded.  (Eev.  Stat.  chap.  131,  sec.  1.)  Now,  in  the  case 
at  bar,  the  delinquent  list  was  filed  July  4,  1883,  and  the  ap- 
plication for  judgment  was  made  on  the  first  day  of  the  July 
term, — July  9,  1883.  July  5th,  6th,  7th  and  8th,  only  make 
four  days.  Excluding  Sunday,  only  leaves  three  days.  In 
either  case  the  five  days'  requirement  of  the  statute,  on  which 
the  jurisdiction  of  the  court  depends,  has  been  disregarded. 

Mr.  A.  W.  Green,  for  the  appellee : 

Prior  to  1879,  section  188  of  the  Kevenue  act  required  the 
county  collector  to  file  the  delinquent  list  with  the  county 
clerk  at  least  five  days  before  the  commencement  of  the  term. 
In  1879  this  section  was  amended,  and  as  amended  only 
requires  the  collector  to  transcribe  the  delinquent  list  in  a 
book  five  days  before  the  commencement  of  the  term.  There 
is  nothing  in  this  record  to  show  that  this  provision  of  the 
statute  has  not  been  complied  with.  But  even  if  the  statute 
required  the  delinquent  list  to  be  filed  five  days  before  the 
commencement  of  the  term,  it  would  seem  that  the  list  was 
filed  in  time.  It  was  filed  July  4.  The  first  day  of  the  term 
was  July  9.  Excluding  the  first  clay,  and  including  the  last, 
as  provided  by  section  1,  chapter  131,  of  the  Ee vised  Stat- 
utes, we  have  just  five  days. 

It  is  said,  however,  that  Sunday,  July  8,  must  be  excluded. 
But  the  statute  says  that  Sunday  must  be  excluded  when  it 
is  the  last  day.  In  this  case  the  last  day  is  not  Sunday, 
July  8,  but  Monday,  July  9.  Sunday,  therefore,  should  not 
be  excluded. 
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The  objection  could  not  be  sustained,  even  if  the  list  had 
not  been  filed  until  the  commencement  of  the  term.  This 
precise  point  was  ruled  in  Leindecker  v.  People,  98  111.  21. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Cook  county,  for  the  sale  of  certain  real  estate  for  the  non- 
payment of  a  special  assessment. 

The  only  point  made  by  appellants  is,  that  the  county  court 
had  no  jurisdiction  because  the  delinquent  list  was  not  filed 
five  clays  before  the  commencement  of  the  term  of  court  at 
which  application  for  judgment  was  made ;  that  the  filing  of 
the  delinquent  list  is  the  foundation  of  the  court's  jurisdic- 
tion, and,  being  jurisdictional,  can  not  be  remedied  by  section 
191  of  the  Eevenue  law.  The  delinquent  list  appears  to 
have  been  filed  in  time, — five  da}rs  before  the  commencement 
of  the  term  of  court  at  which  application  for  judgment  was 
made.  It  was  filed  July  4.  The  first  day  of  the  term  of  the 
court  was  July  9.  It  is  the  statutory  provision  that  "the 
time  within  which  any  act  provided  by  law  is  to  be  done  shall 
be  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  is  Sunday,  and  then  it  also  shall  be 
excluded."  (Kev.  Stat.  1874,  p.  1012,  sec.  1,  clause  11.) 
We  do  not  think  the  wording  of  the  statute  as  to  the  time  of 
filing  the  delinquent  list,  "at  least  five  days,"  should  change 
the  construction  so  as  to  require  five  full  days  at  the  shortest, 
as  is  insisted. 

One  of  the   days,   July   8,   being   Sunday,   it  is  said  that 

should  be  excluded.     But  the  statute  only  says  that   Sunday 

shall  be  excluded  when  it  is  the  last  day. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


1883.]  Zimmerman  v.  Cowan.  631 

Syllabus. 


John  Zimmerman 

v. 

Augustus  W.  Cowan. 

Filed  at  Ottawa  November  20,  1883. 

1.  Contested  election — time  for  filing  the  petition — as  to  what  time 
in  the  day.  Under  section  113,  of  chapter  46,  Rev.  Stat.  1874,  entitled 
"Elections,"  providing  that  in  case  of  the  proposed  contesting  of  an  election 
the  person  desiring  to  contest  such  election  shall,  within  thirty  days  after  the 
person  whose  election  is  contested  is  declared  elected,  rile  with  the  clerk  of 
the  proper  court  a  statement,  in  writing,  of  the  grounds  upon  which  he  will 
contest  the  election,  the  contestant  is  not  restricted,  as  to  the  time  in  the  day 
on  which  he  may  file  such  statement,  to  the  hours  during  which  the  clerk  is 
required  by  statute  to  keep  his  office  open, — that  is,  from  eight  o'clock  A.  M. 
to  six  o'clock  P.  M, — but  the  "day"  contemplated  by  the  statute  is  an  ordi- 
nary day  of  twenty-four  hours,  which  does  not  expire  until  twelve  o'clock, 
midnight. 

2.  So  where  it  was  proposed  to  contest  the  election  of  a  person  who  had 
been  declared  elected  to  the  office  of  county  treasurer,  and  the  statement  in 
writing  of  the  grounds  of  the  contest  was  filed  with  the  clerk  of  the  proper 
court  on  the  last  day  limited  by  the  statute,  but  not  until  after  six  o'clock 
P.  M.  of  that  day,  it  was  held,  the  filing  of  the  statement  was  in  apt  time. 

3.  Same — time  within  which  to  issue  the  summons — what  is  the  com- 
mencement of  the  suit.  In  a  proceeding  to  contest  such  an  election,  the  filing 
with  the  clerk  of  the  statement  in  writing,  as  required  by  the  statute,  is  the 
commencement  of  the  suit,  so  that  it  is  not  essential,  in  order  to  preserve  the 
right  of  the  contestant  to  proceed,  that  the  summons  should  be  issued  within 
the  thirty  days  limited  for  the  filing  of  the  statement,  but  it  may  as  well  be 
issued  after  that  time  has  expired. 

4.  Time — what  constitutes  a  day.  Where  a  person  is  required  to  take 
action  within  a  given  number  of  days  in  order  to  secure  or  assert  a  right, 
the  "day"  is  to  consist  of  twenty-four  hours, — that  is  the  popular,  and  the 
legal,  sense  of  the  term,— so  that  if  the  act  be  done  on  the  last  day  limited,  if 
it  be  done  at  any  time  before  twelve  o'clock  at  midnight,  that  will  be  sufficient, 

5.  Office  houes — of  clerks  of  courts.  The  6th  section  of  chapter  25, 
Rev.  Stat.  1874,  entitled  "Clerks  of  Courts,"  provides  that  the  clerks  of  cer- 
tain courts  therein  named  "shall  keep  their  offices  open,  and  attend  to  the 
duties  thereof,  from  eight  o'clock  A.  M.  to  six  o'clock  P.  M.  of  each  working 
day."  This  is  to  be  understood  as  requiring  such  clerks  to  keep  their  offices 
open  at  least  during  the  hours  thus  designated,  but  not  as  in  any  way  affect- 
ing their  right  or  power  to  transact  official  business  during  any  other  hours  in 
the  day. 
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6.  BiTjL  op  exceptions — whether  necessary.  The  only  purpose  of  a 
bill  of  exceptions  is  to  preserve  in  the  record  such  matters  as  transpire  in 
the  progress  of  a  trial,  that  would  not  otherwise  become  a  part  of  the  record. 
The  pleadings  in  a  cause,  and  the  judgment  of  the  court  as  to  the  sufficiency 
of  the  pleadings,  become  matters  of  record  without  the  aid  of  a  bill  of  excep- 
tions. 

Appeal  from  the  County  Court  of  Livingston  county ;  the 
Hon.  Eobert  E.  Wallace,  Judge,  presiding. 

Mr.  G.  W.  Patton,  and  Mr.  D.  L.  Murdock,  for  the  appel- 
lant : 

The  first  point  raised  by  the  defendant's  plea  is,  that  appel- 
lant did  not  begin  his  contest  within  thirty  days  after  the 
result  of  the  election  had  been  declared.  The  main  fact 
relied  on  is,  that  the  petition  was  not  filed  in  the  office  of  the 
county  clerk  until  after  six  o'clock  P.  M.  on  the  thirtieth  day 
after  the  result  of  the  election  had  been  declared.  When  an 
act  is  to  be  done  by  a  party  within  a  certain  number  of  days 
after  a  specified  day,  the  party  has  the  whole  of  the  last  day 
in  which  to  perform  the  act.  Ewing  v.  Bailey,  4  Scam.  420 ; 
Walter  v.  Kirk  et  al.  14  111.  55  ;  Richardson  et  al.  v.  Ford  et  al. 
14  id.  332;   2  Blackstone's  Com.  141. 

Fractions  of  a  day  are  not  usually  considered  in  law. 
Faulds  v.  People,  66  111.  210. 

When  a  day  is  mentioned  in  a  statute,  a  day  of  twenty- 
four  hours  is  meant.  People  v.  Hatch,  and  People  v.  Dubois, 
33  111.  9;  Wharton's  Law  Lexicon,  title  "Day." 

The  other  point  raised  by  the  plea  is,  that  the  cause  was 
not  docketed  or  the  summons  issued  within  the  thirty  days 
allowed  to  appellant.  Section  113  of  the  Election  law  neither 
requires  the  cause  to  be  docketed  nor  the  summons  to  be 
issued  within  the  thirty  days  specified,  The  proceeding  to 
contest  an  election  is  a  chancery  proceeding,  and  subject  to 
all  the  rules  governing  them.  Dale  v.  Irwin,  78  111.  170  ; 
Talkington  v.  Turner,  71  id.  234. 
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The  filing  of  the  bill  is  the  commencement  of  a  suit  in 
chancery.  Schroeder  v.  Merchants  and  Mechanics''  Ins.  Co.  104 
111.  71. 

Mr.  A.  E.  Harding,  and  Mr.  E.  S.  McIlduff,  for  the  ap- 
pellee : 

The  filing  of  a  bill  in  chancery  is  not  to  be  regarded  lis 
pendens.     Grant  v.  Bennett,  96  111.  522. 

The  filing  of  a  bill,  and  taking  out  subpoena  thereon,  and 
making  a  bona  fide  attempt  to  serve  it  without  delay,  is  the 
commencement  of  the  suit  for  the  purpose  of  preventing  the 
operation  of  the  Statute  of  Limitations,  if  the  suit  is  after- 
wards prosecuted  with  reasonable  diligence.  Hay  den  v.  Buck- 
lin,  9  Paige,  514;  Webb  v.  Pell,  1  id.  564;  Evans  v.  Galloway, 
20  Ind.  479;  Mason  v.  Chancy,  47  N.  H.  24;  Peoples.  Clark, 
33  Mich.  112;  Jewett  v.  Green,  8  Greenlf.  447. 

Section  6,  chapter  113,  of  Hurd's  Stat,  page  261,  provides 
that  clerks  of  courts  "shall  keep  their  offices  open,  and  attend 
to  the  duties  thereof,  from  eight  o'clock  A.  M.  to  six  o'clock 
P.  M.  of  each  working  day."  From  this  it  seems  the  clerk 
can  not  be  compelled  to  keep  his  office  open  or  attend  to  the 
duties  of  the  same  either  before  or  after  the  hours  so  desig- 
nated, and  it  would  seem  to  follow  that  he  can  do  no  act  to 
bind  third  parties  after  the  day  ends,  provided  such  act  is 
required  by  law  to  be  done  on  that  day. 

Webster  defines  a  day  thus  :  "The  part  of  the  twenty-four 
hours  when  it  is  light,  or  the  space  of  time  between  the  rising 
and  setting  sun,  called  the  artificial  day;  the  whole  time  or 
period  of  one  revolution  of  the  earth  on  its  axis,  called  the 
natural  clay."  Bouvier  defines  it  substantially  the  same,  and 
also,  "it  is  also  used  to  denote  those  hours  during  which 
business  is  ordinarily  transacted." 

A  day  for  a  common  laborer  is  the  period  of  time  required 
by  the  custom  of  the  country  for  that  kind  of  work.  3  Esp. 
121 ;   5  Hill,  437. 
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A  commercial  day  for  duration  depends,  also,  upon  custom, 
and  the  understanding  and  practice  of  commercial  men. 
Grosuenor  v.  Magill,  37  111.  239;  Skelton  v.  Dustin,  92  id.  54. 

Motions  entered,  affidavits  and  other  papers,  and  the  deci- 
sion of  the  court  thereon,  will  not  be  considered  in  an  appel- 
late court  unless  incorporated  in  a  bill  of  exceptions.  Earll 
v.  People,  73  111.  331  ;  VanlandingJtam  v.  Fellows,  1  Scam. 
234;  Saunders  v.  McCollins,  4  id.  420;  McGill  v.  Brown,  98 
111.  240;  Barger  v.  Hohbs,  67  id.  592;  Bulger  v.  Hoffman,  45 
id.  352 ;  Fanning  v.  Russell,  81  id.  398  ;  Casey  v.  Harvey,  14 
id.  45;  Blair  v.  Ray,  103  id.  615;  Boyle  v.  Levings,  28  id. 
314;  Drew  v.  Beall,  62  id.  164;  Force  Manf.  Co.  v.  Horton, 
74  id.  310. 


Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  9th  clay  of  November,  1882,  Augustus  W.  Cowan 
was  declared  elected  county  treasurer  of  Livingston  county. 
Zimmerman,  the  defeated  candidate,  filed  a  petition  in  the 
county  court  of  Livingston  county,  on  the  9  th  day  of  Decem- 
ber following,  to  contest  the  election,  under  section  113, 
chapter  46,  Eev.  Stat,  1874,  page  464,  which  declares:  "The 
person  desiring  to  contest  such  election  shall,  within  thirty 
days  after  the  person  whose  election  is  contested  is  declared 
elected,  file  with  the  clerk  of  the  proper  court  a  statement  in 
writing,  setting  forth  the  points  on  which  he  will  contest  the 
election,  which  statement  shall  be  verified  by  affidavit  in  the 
same  manner  as  bills  in  chancery  may  be  verified. "  Section 
114  provides :  "Upon  the  filing  of  such  statement  summons 
shall  issue."  To  the  petition  Cowan  interposed  a  plea  in  bar, 
in  which  he  in  substance  set  up  that  Zimmerman  did  not  begin 
his  contest  within  thirty  days  after  he  was  declared  elected ; 
that  the  petition  was  not  filed  until  after  business  hours,  on 
the  9th  day  of  December,  after  the  hour  of  six  o'clock  P.  M. 
of  that  day.     The  plea  in  bar,  on  motion,  was  set  clown  for 
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a  hearing,  and  upon  argument  the  court  held  the  plea  suf- 
ficient, and  entered  an  order  dismissing  the  petition. 

It  is  conceded  that  if  the  petition  had  been  filed  before 
six  o'clock  P.  M.  on  December  9,  it  would  have  been  within 
the  thirty  days  prescribed  by  the  statute ;  but  it  is  contended 
that  the  thirty  days  expired  at  six  o'clock, — the  time  the 
statute  allows  the  clerk  to  close  his  office.  This  position  is 
predicated  mainly  on  section  6,  chapter  25,  Eev.  Stat.  1S74, 
which  provides  that  clerks  of  courts  "shall  keep  their  offices 
open  and  attend  to  the  duties  thereof  from  eight  o'clock  A.  M. 
to  six  o'clock  P.  M.  of  each  working  day."  This  provision  of 
the  statute  requiring  the  clerks  to  keep  their  offices  open  from 
eight  in  the  morning  to  six  in  the  afternoon  was  enacted  in 
1874.  Prior  to  the  act  to  revise  the  law  in  relation  to  clerks 
of  courts,  approved  March  25,  1874,  we  had  no  statute  fixing 
an  hour  when  the  office  should  be  opened  or  closed.  Before 
that  time  the  statute  required  the  clerks  to  keep  their  offices 
at  the  county  seat,  to  take  an  oath  faithfully  and  impartially 
to  discharge  all  the  duties  pertaining  to  the  office,  and  to 
enter  into  bond  conditioned  for  the  faithful  discharge  of  the 
duties  of  the  office ;  but  as  to  the  time  of  opening  or  closing 
the  office  the  statute  was  silent.  It  was  doubtless  supposed 
that  the  oath  of  office  and  the  bond  were  a  sufficient  guaranty 
that  the  office  would  be  open  at  all  reasonable  hours  for  the 
transaction  of  business,  and  such  was  the  case  for  many 
years,  as  we  must  presume,  or  the  legislature  would  have 
acted  on  the  subject  sooner. 

But  the  question  presented  is,  what  was  the  object  of  the 
amendment  adopted  in  1874?  Had  the  county  and  circuit 
clerks  kept  their  offices  open  more  hours  in  the  clay  than  the 
wants  of  the  people  demanded?  Were  the  accommodations 
of  the  public  in  these  offices  so  much  more  than  the  actual 
necessities  demanded  that  the  legislature  was  called  upon  to 
act,  and  declare  that  these  offices  should  not  be  open  for  the 
transaction  of  business  more  than  ten  hours  in  twenty-four? 
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Or,  on  the  other  hand,  had  the  clerks  failed,  in  some  counties, 
to  keep  open  the  offices  a  sufficient  number  of  hours  to  enable 
the  people  to  transact  their  business,  so  that  the  legislature 
was  called  upon  to  provide  by  law  that  these  offices  should 
at  least  be  open  at  eight  in  the  morning  and  remain  open 
until  six  in  the  afternoon  ?  We  believe  the  latter  view  to  be 
the  more  reasonable,  and  the  one  we  are  inclined  to  adopt. 
There  is  nothing  in  the  act  which  seems  to  have  been  intended 
to.  prevent  a  clerk  from  opening  his  office  at  six  in  the  morn- 
ing and  keeping  it  open  until  twelve  at  night,  for  the  trans- 
action of  business,  if  he  saw  proper ;  but  the  purpose  of  the 
law,  no  doubt,  was  to  compel  the  clerks,  under  all  circum- 
stances, to  open  the  office  as  early  as  eight  in  the  morning 
and  not  to  close  before  six  in  the  afternoon.  The  mere  fact 
that  a  clerk  is  required  to  keep  his  office  open  from  eight 
A.  M.  to  6  P.  M.  can  not,  under  any  reasonable  construction, 
be  held  to  render  the  official  act  of  the  clerk  before  or  after 
those  hours  illegal.  Under  the  statute  we  think  the  clerk  may 
perform  any  official  duty,  if  he  desires,  before  eight  o'clock 
A.  M.  or  after  six  o'clock  P.  M.,  as  well  as  between  those 
hours.  Indeed,  it  is  often  necessary,  in  order  to  a  proper 
dispatch  of  business,  for  courts  to  hold  sessions  at  night. 
This  can  not  be  done  without  a  clerk,  and  if  the  clerk  has  no 
authority  to  perform  official  duties  after  six  o'clock,  courts 
would  be  powerless  to  transact  much  of  the  business  upon 
the  dockets.  Surely  the  legislature  did  not  intend  by  the  act 
to  retard,  hinder  or  delay  the  business  in  courts,  and  yet  if 
the  construction  contended  for  should  be  adopted  such  would 
be  the  practical  effect  of  the  law.  When  the  legislature  de- 
clared that  the  person  desiring  to  contest  the  election  shall, 
within  thirty  days  after  the  person  whose  election  is  contested 
is  declared  elected,  file  with  the  clerk  a  statement,  in  writing, 
setting  forth  the  points,  a  clay,  as  here  used,  was  intended 
as  an  ordinary  day  of  twenty-four  hours.  Had  a  shorter 
period  been  contemplated,  or  a  day  other  than  an  ordinary 
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day  been  intended,  other  and  different  language  would  have 
been  employed  to  express  that  intention.  Here  the  statement 
was  required  to  be  filed  with  the  clerk  within  thirty  days. 
This  included  the  whole  of  the  9th  day  of  December,  which 
would  not  expire  until  midnight  of  that  day.  The  People  v. 
Hatch,  33  111.  136,  is  a  case  in  which  the  question  arose  as 
to  the  legal  meaning  of  a  day,  and  it  was  expressly  held  that 
the  popular,  as  well  as  the  legal,  sense  of  a  day  was  twenty- 
four  hours.  If  we  are  correct  in  this  view,  the  statement 
filed  by  the  contestant  was  within  the  time  required  by  law. 

It  is  also  contended  that  the  right  of  action  is  barred 
because  summons  did  not  issue  on  the  clay  the  statement  in 
writing  was  filed.  In  Dale  v.  Irwin,  78  111.  170,  it  was  held 
that  the  proceeding  to  contest  an  election  is  to  all  intents 
and  purposes  a  chancery  proceeding,  and  subject  to  all  the 
rules  which  govern  such  proceedings.  The  4th  section  of 
the  Chancery  Code  provides  that  the  mode  of  commencing 
suits  in  chancery  shall  be  by  filing  a  bill  of  complaint  with 
the  clerk  of  the  proper  court,  setting  forth  the  nature  of  the 
complaint.  This  course  was  pursued  here,  and  the  fact  that 
the  clerk  failed  to  docket  the  cause  and  issue  the  summons 
on  the  day  the  statement  in  writing  was  filed,  did  not  deprive 
the  contestant  of  the  benefit  of  the  right  which  the  statute 
conferred  on  him  when  he  filed  his  statement  in  writing. 
Under  the  statute  the  filing  of  the  statement  in  writing  with 
the  clerk  was  the  commencement  of  the  suit,  although  the 
summons  was  not  on  that  day  issued. 

It  has,  however,  been  suggested  that  as  no  bill  of  excep- 
tions is  in  the  record,  the  questions  we  have  considered  do 
not  properly  arise.  The  only  question  presented  by  the  rec- 
ord is  as  to  the  sufficiency  of  the  plea  interposed  by  Cowan. 
No  bill  of  exceptions  is  necessary  to  preserve  the  plea  in  the 
record,  as  all  the  pleadings  in  the  case  are  a  part  of  the 
record.  The  only  object  of  a  bill  of  exceptions  is  to  preserve 
in  the  record  such  matters  as  occur  during  the  trial  which 
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are  not  a  part  of  the  record.     The  plea  was  set  down  for 

argument,  and  the  court  sustained  it.     No  bill  of  exceptions 

was  required  to  review  this  action  of  the  court  on  the  plea. 

The  judgment  of  the  county  court  will  be  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 


William  0.  Grover 

v. 
Peter  L.  Hale  et  al. 

Filed  at  Ottawa  November  20,  1883. 

1.  Trust  deed — sale  made  by  an  agent  of  trustee,  invalid  and  voidable. 
Where  a  power  of  sale  is  given  to  a  trustee  in  a  deed  of  trust  to  sell  the 
premises  therein  conveyed,  upon  default  of  payment  of  the  money  secured 
thereby,  the  sale  must  be  made  by  the  trustee,  and  if  made  by  his  agent  or 
attorney,  he  not  being  present,  it  will  be  invalid  as  between  the  immediate 
parties,  and  may  be  set  aside  in  equity. 

2.  Same — who  is  a  party  that  may  question  sale  under  power  in  trust 
deed.  A  purchaser  of  the  eqiiity  of  redemption  at  sheriff's  sale  on  execution, 
against  the  party  who  had  previously  given  a  trust  deed  on  the  same  property, 
succeeds  to  the  former  owner's  rights  after  he  receives  a  sheriff's  deed,  and 
may  have  a  sale  under  the  trust  deed  set  aside  if  it  is  made  by  a  mere  stranger, 
and  not  by  the  trustee. 

3.  Same — who  is  party  to  trustee's  sale.  If  the  grantor  in  a  trust  deed 
has  disposed  of  his  equity  of  redemption,  he  can  not  be,  in  any  sense,  a 
party  to  the  trustee's  sale,  or  a  sale  made  by  one  acting  for  him,  but  his 
assignee  will  be  regarded  as  such  party;  and  so  it  would  be  if  both  the  orig- 
inal parties  had  assigned  their  interests. 

4.  Purchaser — who  is  a  bona  fide  innocent  purchaser  that  is  entitled 
to  protection  in  equity.  A  purchaser  of  land  from  one  deriving  his  claim 
under  a  trust  deed  and  trustee's  sale  to  him,  before  he  can  defend  against  a 
bill  filed  to  set  aside  the  trustee's  sale  must  make  it  appear  that  his  purchase 
was  made  in  good  faith  and  for  a  valuable  consideration,  and  that  the  consid- 
eration was  paid  before  notice  of  the  defects  in  the  title  or  irregularity  in  the 
trustee's  sale.  If  the  consideration  is  not  paid  before  notice,  he  is  not  an 
innocent  purchaser. 
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5.  Same — when  chargeable  with  notice.  Where  a  husband  and  wife  exe- 
cute a  trust  deed  to  secure  a  debt  of  the  former,  the  latter,  as  a  party  to  the 
deed,  is  chargeable  with  notice  that  no  one  but  the  trustee  himself,  or  his 
legal  representative,  has  the  right  to  sell  under  it. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  E.  L.  Bedford,  for  the  plaintiff  in  error: 

Shissler  was  a  stranger  to  the  trust,  and  acted  under  dele- 
gated power  of  the  trustee  (Ollinger)  in  his  absence  from  this 
State.  This  sale  did  not  bar  complainant's  equity  of  re- 
demption. Warnecke  et  al.  v.  Lembca,  71  111.  92;  Flower  v. 
Elwood,  66  id.  449;  Hamilton  v.  Lubukee,  51  id.  419;  Cham- 
bers et  al.  v.  Jones,  72  id.  278. 

In  a  case  where  all  questions  of  fairness  or  regularity  were 
removed,  Chancellor  Kent  said:  "To  allow  such  a  sale  to 
stand  would  open  the  door  to  a  very  lax  and  dangerous  prac- 
tice."    Heger  v.  Deaves,  2  Johns.  Ch.  154. 

A  purchaser  under  a  trust  deed  containing  a  power  of  sale 
is  chargeable  with  notice  of  defects  and  irregularities  attend- 
ing the  sale,  and  their  effect  can  not  be  evaded  by  him.  Gun- 
nell  et  al.  v.  Cockerill  et  al.  84  111.  319. 

The  purchaser  knew  facts  which  were  sufficient  to  put  a 
purchaser  on  inquiry,  and  is  chargeable  with  all  facts  which 
the  inquiry  would  have  disclosed.  Redden  et  al.  v.  Miller 
et  al.  95  111.  345 ;   Russell  et  al.  v.  Ramon,  76  id.  170. 

The  rule  prevails  with  us  that  the  duty  devolves  upon  the 
defendants  to  establish  not  only  that  they  have  a  convej^ance 
legal  in  form,  but  that  they  have  actually  paid  for  the  land. 
It  is  not  sufficient  even  that  they  have  secured  the  payment 
of  the  purchase  money, — they  must  have  paid  it  in  fact, 
before  they  had  notice  of  the  complainant's  equitable  title. 
Brown  v.  Welch,  18  111.  343 ;  Redden  et  al.  v.  Miller  et  al  95 
id.  345  ;   Moshier  v.  Knox  College,  32  id.  164. 
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Mr.  J.  W.  Luke,  for  the  defendants  in  error : 
While  Mrs.  Hale  has  paid  nothing  of  the  purchase  money, 
yet  relying  on  her  purchase,  and  being  ignorant  of  the  fact 
that  the  trustee  was  not  present  at  the  sale,  she  has  incurred 
a  personal  liability  of  $400  or  $500  for  materials  used  in 
improving  the  lot,  and  has  paid  about  $100  for  labor  on  the 
building. 

The  complainant  is  only  a  judgment  creditor  of  some  of 
these  parties,  and  a  stranger  to  the  trust  deed.  The  parties 
to  that  are  satisfied,  and  make  no  complaint.  The  complain- 
ant was  not  damaged  in  any  way  by  reason  of  the  sale  being- 
made  in  the  manner  it  was. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  18th  day  of  November,  1869,  Peter  Hale  and  Jacob 
Burhyte,  being  owners  of  the  lot  in  controversy,  situate  in 
Dunleith,  this  State,  conveyed  the  same  in  trust  to  John 
Ollinger,  to  secure  their  five  promissory  notes  of  that  date, 
for  the  sum  of  $500  each,  payable  to  the  order  of  Nelson  M. 
Brett,  in  one,  two,  three,  four  and  five  years,  respectively, 
one  of  which,  in  due  course  of  business,  for  value,  came  to 
the  hands  of  John  M.  Miller.  Grover  &  Baker,  on  the  19th 
of  December,  1877,  recovered  a  judgment  against  Hale  and 
Burhyte,  which  became  a  lien  upon  the  equity  of  redemption 
in  said  lot,  and  the  same  was  sold  under  an  execution  issued 
on  said  judgment  to  Grover  &  Baker,  who  assigned  the  certi- 
ficate of  purchase  to  the  plaintiff  in  error,  William  O.  Grover, 
and  the  latter,  on  the  14th  of  June,  1880,  received  a  sheriff's 
deed  for  the  premises.  On  the  16th  of  August,  18S0,  the 
lot  was  sold  under  the  trust  deed,  at  the  instance  of  Miller, 
to  satisfy  an  unpaid  balance  of  $356  On  the  note  held  by 
him,  as  above  mentioned,  and  the  same  was  struck  off  to  him 
at  $200,  he  being  the  only  bidder  present  at  the  time  of  the 
sale.     Miller  received  a  deed  for  the  property,  purporting  to 
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have  been  executed  by  Ollinger  on  the  day  last  mentioned, 
though  it  is  evident  if  made  on  that  day  it  must  have  been 
done  in  St.  Louis,  Missouri,  and  not  here,  for  the  evidence 
clearly  shows  he  was  in  the  latter  place  at  the  time  of  the 
sale,  and  that  the  sale  itself  was  conducted  by  Louis  Shissler 
for  Ollinger,  the  trustee ;  and  it  farther  appears  the  deed 
was  acknowledged  by  Ollinger  in  St.  Louis,  the  4th  of  Sep- 
tember, being  nineteen  days  after  the  sale,  as  appears  from 
the  acknowledgment  itself.  On  the  1st  of  June,  1881,  Miller 
sold  the  property  to  Margaret  J.  Hale  for  $224,  payable  in 
three  installments,  viz.,  $75  in  one  year,  $75  in  two  years, 
and  $74  in  three  years  from  date  of  purchase,  with  eight  per 
cent  interest  thereon.  Nothing  has  ever  been  paid  on  the 
purchase,  though  Mrs.  Hale  swears  she  has  spent  about  $100 
in  improving  the  property,  but  can  not  tell  the  exact  amount. 
The  evidence  tends  to  show  the  yearly  value  of  the  premises 
is  $60  or  $75. 

The  present  bill  is  filed  to  correct  certain  errors  in  the 
sheriff's  deed  to  Grover ;  to  set  aside  the  so-called  trustee's 
sale ;  to  have  Ollinger's  deed  to  Miller  declared  void ;  to  have 
the  bond  for  a  deed  from  Miller  to  Margaret  Hale  set  aside  as 
against  the  equity  of  redemption  of  plaintiff  in  error ;  for  an 
account  of  what  is  due  Miller  under  the  trust  deed,  and  to  re- 
deem therefrom.  The  court,  by  its  decree,  awarded  the  relief 
prayed,  in  so  far  as  it  related  to  the  correction  of  the  sheriff's 
deed,  but  found,  as  a  matter  of  fact,  the  proofs  failed  to  sus- 
tain the  charge  in  the  bill  that  the  sale  under  the  trust  deed 
was  made  by  Shissler  as  agent  of  Ollinger,  and  therefore 
entered  a  decree  denying  the  other  relief  sought  by  the  bill, 
from  which  decree  Grover  appeals  to  this  court. 

By  what  process  of  reasoning  the  circuit  court  reached 
the  conclusion  this  sale  was  not  made  by  Shissler  as  the 
agent  of  Ollinger,  is  not  apparent.  Miller  and  Shissler  were 
the  only  persons  at  the  sale,  and  both  of  them  swear  posi- 
tively that  Ollinger  was  not  there.     The  latter  testifies  upon 

41— 107  III. 
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this  point  in  these  words  :  "That  said  John  Ollinger  not  being 
able  to  be  present  to  conduct  the  sale  in  person,  being  a  resi- 
dent of  St.  Louis,  Missouri,  authorized  and  directed  me  to  act 
as  his  agent  or  attorney  to  conduct  said  trustee's  sale, " — and 
there  is  nothing  in  the  record  that  even  tends  to  contradict 
these  witnesses,  but  on  the  contrary,  there  are  independent 
circumstances  which  strongly  corroborate  their  statements. 
We  are  therefore  of  opinion  the  conclusion  of  the  circuit  court 
upon  this  branch  of  the  case  is  wholly  unwarranted. 

That  a  sale  of  this  character  is  invalid  between  the  imme- 
diate  parties,   is  too   well  settled   to  admit  of   controversy. 
(Flower  v.  Elwoocl,  66  111.  449 ;  Hamilton  v.  Lubukee,   51  id. 
419  ;    Warnecke  et  al.  v.  Lembca,  71  id.  92;  Chambers  et  al.  v. 
Jones,  72  id.  278.)     Indeed,   this  general  proposition  is  not 
denied,  but  it  is  claimed  the  plaintiff  in  error  is  not  within 
the  rule  to  be  regarded  as  an  immediate  party.     No  authority 
is  cited  in  support  of  this  proposition,  and  we  are  confident 
none  can  be  found.     By  the  sheriff's  deed  the  plaintiff  in  error 
succeeded  to  the  equity  of  redemption  in  the  mortgaged  prem- 
ises,  and-  thereby  acquired  all  the  rights  of  the  mortgagors 
with  respect  to  the  lot,  one  of  which,  unquestionably,  was  the 
right  to  have  it  sold  by  the  trustee,  and  not  by  a  mere  stranger, 
as  was  done  in  this  case.     The  immediate  parties,  within  the 
meaning  of  the  rule,  as  we  understand  it,  are  the  owners,  re- 
spectively, of  the  equity  of  redemption  and  of  the  mortgage 
security,  and  the  purchaser  at  the  sale.     If  a  party  to  the 
original  transaction  has  disposed  of  his  interest  either  in  the 
mortgage  or  the  equity  of  redemption,  he  can  not,  in  any  sense, 
be  said  to  be  a  party  to  the  trustee's  sale,  or  a  sale  made  by 
one  acting  for  him,  but  his  assignee  will  be  regarded  as  such 
party, — and  so  it  would  be  if  both  of  the  original  parties  had 
assigned  their  interest.     There  is  clearly  nothing  in  this  point. 
Finally,  it  is  claimed  that  Mrs.  Hale  is  an  innocent  pur- 
chaser, and  as  such  should  be  protected.     To  maintain,  this 
defence  she  must  show,  or  it  must  otherwise  appear,  that  she 
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purchased  without  notice  of  the  irregularity  in  the  sale,  that 
her  purchase  was  made  in  good  faith  and  for  a  valuable  con- 
sideration, and  that  the  consideration  was  paid  before  notice 
of  the  defect  in  the  title.     Outside  of  the  conclusive  fact  that 
no  part  of  the  purchase  money  has  been  paid,  there  are  a 
number  of  circumstances  which,  to  say  the  least  of  it,  cast 
a  strong  suspicion  on  her  title.     In  the  first  place,  it  is  to  be 
noted  that  she  is  the  wife  of  Peter  Hale,  through  whom  both 
parties  claim,  and  she  is  one  of  the  original  parties  to  the 
trust  deed  itself,  and  is  therefore  chargeable  with  notice  that 
no  one  but  the  trustee  himself,  or  his  legal  representative, 
had  the  right  to  sell  under  it.     Again,  notwithstanding  her 
denial  of  such  notice,  when  the  whole  of  her  testimony  is  con- 
sidered in  connection  with  all  the  circumstances  in  the  case, 
it  tends  strongly  to  show  she  knew  that  Ollinger  did  not  per- 
sonally superintend  the  sale.     Finally,  it  is  difficult  to  repel 
altogether  the  conviction  that  the  sale  by  Miller  to  Mrs.  Hale 
was  merely  colorable.     For  instance,  the  testimony  of  Miller 
himself  shows  the  rental  value  of  the  lot  for  the  last  year 
was  $60  or  $75,  which,  at  that  rate,  would  have  about  paid 
for  the  property  at  the  end  of  three  years,  when  the  last  pay- 
ment was  to  be  made.     The  credit,  as  already  stated,  was 
one,  two  and  three  years.     No  part  of  the  purchase  money 
was  paid  down,  nor  was  any  security  given  or  exacted  for  the 
purchase  money  other  than  that  which  the  land  itself  afforded, 
and  the  whole  amount  to  be  finally  paid  at  the  end  of  the 
three  years  was,  as  just  stated,  but  a  trifle  more,  if  any,  than 
the  evidence  tends  to  show  the  property  would  have  rented 
for.     To  say  the  least  of  it,  business  men  do  not  ordinarily 
do  business  in  this  way.     We  do  not  wish,  however,  to  be 
understood  as  holding  the  above  facts  are  necessarily  incon- 
sistent with  good  faith.     We  only  mean  to  say  they  are  mat- 
ters that  strongly  challenge   observation,   and   should  have 
their  due  weight  in  arriving  at  a  conclusion  upon  the  general 
merits  of  the  case. 
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Waiving  these  matters,  however,  altogether,  as  already 
indicated,  Mrs.  Hale  can  not  be  regarded  as  an  innocent  pur- 
chaser without  notice,  for  the  reason  no  part  of  the  purchase 
money  has  been  paid.  That  such  is  the  rule  of  law  is  well 
settled  by  the  decisions  of  this  court.  Brown  v.  Welch,  18 
111.  343;  Redden  et  al.  v.  Miller  et  al.  95  id.  345;  Moshier  v. 
Knox  College,  32  id.  164. 

The  decree  of  the  circuit  court,  for  reasons  already  stated, 
will  necessarily  have  to  be  reversed,  except  so  far  as  it  directs 
the  sheriff's  deed  to  plaintiff  in  error  to  be  corrected  in  con- 
formity with  the  prayer  of  the  bill.  If,  upon  the  rehearing 
of  the  cause,  the  court  shall  find  that  the  purchase  of  Mrs. 
Hale  was  made  in  good  faith,  without  notice  of  the  irregu- 
larity in  the  sale  under  the  trust  deed,  it  is  but  equitable  that 
she  should  be  paid  the  actual  value  of  the  improvements  put 
upon  the  lot,  with  interest,  together  with  all  taxes  paid  by 
her,  less  the  reasonable  rental  value  of  the  property,  should 
a  cross-bill  be  filed  by  her  asking  such  relief. 

Decree  reversed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  opinion. 


The  Peoria  and  Pekin  Union  Bailway  Company 

v. 

John  Clayberg,  Admr. 

Filed  at  Ottawa  November  20,  1883. 

1.  Evidence — proof  of  negligence,  by  other  acts  at  different  times. 
On  the  trial  of  an  action  brought  by  an  administrator  against  a  railway  com- 
pany, to  recover  for  the  defendant's  negligence  causing  the  death  of  the 
intestate,  the  defendant,  in  order  to  show  that  the  deceased  was  not  observ- 
ing due  care  at  the  time  he  was  killed,  asked  a  witness  to  state  if  he  ever  saw 
the  deceased  get  on,  or  attempt  to  get  on,  trains,  and  counsel  stated  that  he 
expected  to  prove  by  this  and  another  witness  that  the  deceased  was  in  the 
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habit  of  jumping  on  trains:  Held,  that  the  evidence  sought  and  proposed 
was  inadmissible,  as  its  effect  was  clearly  to  raise  a  collateral  and  immaterial 
issue. 

2.  Same — circumstantial  evidence.  If  facts  and  circumstances  are  proved 
which  lead  the  mind  with  certainty  to  the  conclusion  that  other  facts  and  cir- 
cumstances are  true,  such  latter  facts  and  circumstances  may  be  accepted 
and  acted  upon  by  the  jury,  and  it  is  not  erroneous  to  so  instruct  them. 

3.  Negligence — duly  of  railroad  at  street  crossing — comparative  neg- 
ligence. In  an  action  against  a  railway  company  to  recover  damages  for 
negligence  resulting  in  the  death  of  plaintiff's  intestate,  who  was  struck  by 
a  moving  car  at  a  street  crossing,  the  court  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  that  the  crossing  of  the  defendant's  railroad  on 
the  street  was  used  by  persons  passing  frequently  between  the  hours  of  six 
and  seven  o'clock  A.  M.  and  P.  M.,  and  that  the  defendant  knew  it,  and  that 
defendant's  servants  and  employe's  were  switching  and  moving  cars  on  said 
crossing  between  said  hours,  at  a  time  when  it  was  dark,  by  pushing  them 
across  said  street,  then  it  was  the  duty  of  the  defendant  to  take  some  means 
to  warn  the  persons  passing,  or  to  prevent  accident  to  them,  and  if  the  de- 
fendant did  not  do  so,  it  was  guilty  of  negligence;  and  if  such  negligence 
was  the  cause,  or  principal  cause,  of  the  death  of  the  intestate,  and  if  the 
jury  also  believe,  from  the  evidence,  that  the  intestate  was  not  guilty  of  neg- 
ligence which  contributed  to  the  injury,  they  should  find  a  verdict  of  guilty: 
Held,  that  there  was  no  error  in  the  instruction  to  the  prejudice  of  the  de- 
fendant, and  that  it  stated  the  rule  as  to  comparative  negligence  more  favor- 
ably to  the  defendant  than  it  was  entitled  to  have  it  laid  down. 

4.  Instruction — need  not  embrace  matters  merely  suppletory  in  their 
character.  It  is  no  objection  to  an  instruction,  in  an  action  to  recover  for 
negligence,  that  it  fails  to  define  what  might  or  might  not  constitute  negli- 
gence under  certain  claimed  theories  of  proof,  where  no  fundamental  prin- 
ciple or  indispensable  condition  to  a  recovery  is  omitted.  Neither  is  it  error 
in  such  an  instruction  to  omit  matters  merely  suppletory  in  their  character, 
which  might  properly  be  presented  in  a  se*parate  instruction. 

5.  Same — whether  it  singles  out  and  gives  undue  prominence  to  a  single 
fact.  In  a  case  involving  the  comparative  negligence  of  the  parties,  an  in- 
struction stating  that  the  omission  to  do  certain  acts  by  the  defendant  was 
culpable  negligence,  and  if  the  injury  was  the  result  of  such  negligence,  and 
that  the  party  injured  was  not  guilty  of  negligence  contributing  to  the  injury, 
the  jury  should  find  the  defendant  guilty,  is  not  subject  to  the  objection  that 
it  singles  out  and  gives  undue  prominence  to  the  question  of  the  omission 
to  perform  the  acts. 

6.  Same — of  the  use  of  the  word  "culpable,"  as  applied  to  negligence. 
In  an  action  to  recover  damages  growing  out  of  alleged  negligence,  the  court 
instructed  the  jury  that  certain  omissions  on  the  part  of  the  defendant,  if 
found  from  the  evidence,  were  "culpable"  negligence:  Held,  no  error,  as 
the  word  "culpable"  was  used  in  the  sense  of  "blamable." 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  David  McCulloch,  Judge,  presiding. 

Messrs.  Stevens,  Lee  &  Horton,  for  the  appellant : 

Plaintiff's  second  instruction,  while  it  charges  that  the 
company  was  bound  to  take  some  means  to  warn  passers 
over  the  street,  fails  to  state  the  duties  which  the  law  required 
of  the  passers.  It  was  a  common  highway,  and  the  law  re- 
quired both  to  use  reasonable  and  prudential  precautions  to 
avoid  accident  and  danger.  Chicago  and  Northwestern  Ry. 
Co.  v.  Hatch,  79  111.  137. 

The  fourth  instruction  was  wrong  for  several  reasons. 
First,  it  singled  out  and  gave  undue  prominence  as  to  the 
question  of  the  omission  to  ring  a  bell  or  sound  a  whistle 
when  the  train  started,  as  constituting  negligence.  It  has 
been  held  repeatedly,  that  an  instruction  which  singles  out 
and  gives  undue  prominence  to  certain  facts,  ignoring  other 
facts  proved,  and  of  equal  importance  to  a  proper  determina- 
tion of  the  case,  is  erroneous.  Lake  Shore  and  Michigan 
Southern  R.  R.  Co.  v.  Berlink,  2  Bradw.  434;  Calefy.  Thomas, 
81  111.  478;  Homes  v.  Hale,  71  id.  552;  Hewett  v.  Johnson, 
72  id.  513  ;  Evans  v.  George,  80  id.  51 ;  Anderson  v.  Warner, 
5  Bradw.  417. 

It  was  also  faulty  in  telling  the  jury  not  only  what  consti- 
tuted culpable  negligence,  but  in  the  use  of  the  word  "culpa- 
ble," and  in  not  instructing  them  as  to  any  care  observed 
in  crossing  the  street  by  the  employes,  notwithstanding  the 
omission  to  ring  the  bell  or  blow  the  whistle  when  the  train 
was  started.  Our  courts  have  never  held  that  the  omission 
to  ring  the  bell  or  blow  the  whistle  was  "culpable  negligence. " 
Negligence  is  a  question  of  fact  for  the  jury,  and  not  a 
question  of  law.  Chicago  and  Alton  R.  R.  Co.  v.  Pennell, 
94  111.  448. 
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Mr.  H.  W.  Wells,  for  the  appellee : 

It  is  contended  that  the  deceased  was  a  trespasser;  that 
he  was  on  the  company's  private  ground  without  license,  and 
that  the  killing  was  not  malicious,  and  the  company  is  not 
liable.  The  case  of  Lake  Erie  and  Western  Ry.  Co.  v.  Zof- 
finger,  10  Bradw.  252,  cited  to  support  this  position,  does  not 
apply.  In  that  case  the  injured  party  abandoned  the  high- 
way and  went  on  the  defendant's  right  of  way  for  his  own 
convenience  only,  while  in  this,  if  the  deceased  went  on  the 
company's  ground,  it  was  in  an  attempt  to  pass  a  car  left 
obstructing  the  highway,  in  which  endeavor  he  stepped  into 
a  hole  between  the  ties,  which  threw  him  down,  and  he  was 
run  over. 

Where  one  makes  an  excavation  on  his  own  ground,  so 
near  the  highway  as  to  endanger  the  safety  of  those  passing 
along  the  street  in  the  exercise  of  proper  care,  and  leaves  the 
same  unguarded,  by  fence  or  other  protection  against  acci- 
dent, he  is  liable.  Wood  on  Nuisance,  page  262,  sec.  273 ; 
Barge  v.  Gardiner,  19  Conn.  507;  Vale  v.  Bliss  et  al.  50 
Barb.  358 ;   Bird  v.  Holbrook,  4  Bing.  628. 

Where  there  is  no  direct  evidence  that  the  negligence  of 
the  defendant  occasioned  the  injury,  the  facts  and  circum- 
stances, which  the  Supreme  Court  in  several  cases  hold  to 
be  of  sufficient  proof,  (Illinois  Central  R.  R.  Co.  v.  Cragin, 
71  111.  177,  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Van  Patten,  61  id.  510,  and  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Lee,  68  id.  577,)  were  in  this  case  ample  to  sat- 
isfy the  mind  that  the  injury  was  due  to  the  defendant's 
neglect. 

It  is  gross  negligence  to  run  a  train  without  a  brakeman, 
over  a  public  highway.  Chicago  and  Alton  R.  R.  Co.  v.  Sulli- 
van, 63  111.  293. 

Bunning  a  dark  train  through  a  village  is  greater  negli- 
gence than  walking  on  the  track.  In  this  case  the  rear  of 
the  train, — the  end  away  from  the  engine, — was  perfectly 
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dark  and  this  dark  end  pushed  across  this  most  dangerous, 
crossing.  Indianapolis  and  St.  Louis  R.  R.  Co.  v.  Galbreath, 
63  111.  436. 

The  law  is  settled  beyond  doubt  that  at  a  railroad  crossing 
each  party  owes  the  other  a  duty  to  use  all  proper  care  to 
avoid  accident.  In  a  city  like  Peoria,  at  a  crossing  like  that 
described,  the  railroad  company  must  use  the  highest  care 
to  insure  the  public  safety.  Toledo,  Wabash  and  Western 
Ry.  Co.  v.  Miller,  76  111.  278;  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Stumps,  69  id.  409. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Action  on  the  case,  for  negligence  resulting  in  the  death  of 
the  plaintiff's  intestate.  Verdict  of  jury,  and  judgment  of 
court  thereon  for  plaintiff.  Appeal  to  Appellate  Court  for 
Second  District,  and  judgment  of  that  court  affirming  the 
judgment  of  the  circuit  court,  and  appeal  from  that  judgment 
to  this  court. 

The  judgment  of  the  Appellate  Court  relieving  us  of  all 
questions  of  fact,  we  are  only  to  look  into  the  alleged  errors 
of  law.  The  intestate,  an  errand  boy,  on  his  way  home  at 
the  close  of  the  day's  labors,  a  little  after  dark,  was  struck 
while  on  a  street,  or  on  a  cattle-guard  by  the  side  of  a  street, 
at  a  point  where  numerous  railroad  tracks  and  switches  cross 
such  street,  by  a  moving  car  of  defendant,  and  instantly 
killed.  To  show  that  the  intestate  was  not  observing  due 
care  at  the  time  he  received  the  fatal  stroke  from  the  car, 
the  defendant,  by  its  counsel,  propounded  to  one  of  its  wit- 
nesses the  following  question :  "You  may  state  whether  or 
not  you  ever  saw  Fred  (the  deceased)  get  on,  or  attempt  to 
get  on,  trains?"  But,  on  objection,  the  court  refused  to  per- 
mit the  witness  to  answer  the  question.  The  counsel  for  the 
defendant  then  stated  they  proposed  to  prove  by  the  witness 
under  examination,  and  another  witness  named,  that  the  de- 
ceased was  in  the  habit  of  jumping  on  trains,  but  the  court 
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ruled  that  the  evidence  was  inadmissible.  No  authority 
is  referred  to  sanctioning  the  admission  of  such  evidence, 
and  we  are  not  aware  of  any.  Its  effect  is  clearly  to  raise  a 
collateral  and  immaterial  issue.  If  such  evidence  is  admis- 
sible to  prove  negligence  on  the  part  of  the  plaintiff's  intes- 
tate, then  the  same  character  of  evidence  must  be  admissible 
to  prove  negligence  on  the  part  of  the  defendant,  which  has 
been  condemned  by  the  entire  weight  of  judicial  authority. 
In  re  Baltimore  and  Susquehanna  R.  R.  Co.  v.  Woodruff,  4  Md. 
242 ;  Aldrlch  v.  Pelham,  1  Gray,  510 ;  Kidder  v.  Dunstable, 
11  id.  342;  Collins  v.  Dorchester,  6  Cush.  396;  Gahahan  v. 
B.  and  L.  R.  R.  Co.  1  Allen,  187;  Hubbard  v.  A.  and  K. 
R.  R.  Co.  39  Maine,  506;  Parker  v.  Portland  Publishing  Co. 
69  id.  173.  We  think  the  proposed  evidence  was  properly 
excluded. 

The  second  instruction,  given  at  the  instance  of  the  plaintiff, 
is  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  the  crossing 
of  the  defendant's  railroad  on  Sanger  street  was  used  by 
passers  frequently  between  the  hours  of  six  and  seven  A.  M. 
and  P.  M.,  and  that  the  defendant  knew  it,  and  if  they  fur- 
ther believe  that  the  defendant's  servants  and  employes  were 
switching  and  moving  cars  on  said  crossing  between  said 
hours,  at  a  time  when  it  was  dark,  by  pushing  them  across 
said  street,  then  it  was  the  duty  of  the  defendant  to  take 
some  means  to  warn  the  passers,  or  to  prevent  accident  to 
passers,  and  if  the  defendant  did  not  do  so,  the  defendant 
was  guilty  of  negligence ;  and  if  such  negligence  was  the 
cause,  or  the  principal  cause,  of  the  death  of  Fred  Clark, 
and  if  the  jury  also  believe,  from  the  evidence,  that  Fred 
Clark  was  not  guilty  of  negligence  which  contributed  to  the 
injury,  then  the  jury  should  find  a  verdict  of  guilty." 

Counsel  for  defendant  insist  this  is  erroneous,  because 
"while  it  charges  the  jury  that  the  company  was  bound  to 


650  P.  &  P.  U.  By.  Co.  v.  Clayberg,  Admr.  [Nov. 

Opinion  of  the  Court. 

take  some  means  to  warn  passers  over  the  street,  it  fails  to 
state  the  duties  which  the  law  required  of  the  passers."  It 
does,  however,  imply  that  the  intestate,  in  order  that  there 
be  a  recovery,  should  not  have  been  guilty  of  negligence 
which  contributed  to  the  injury, — which  is  stating  the  law 
more  favorably  for  the  defendant  than,  under  the  doctrine  of 
comparative  negligence  recognized  by  this  court,  it  is  entitled 
to  have  it  laid  down.  But  there  is  no  error  in  the  instruc- 
tion to  the  prejudice  of  the  defendant, — no  omission  of  any 
fundamental  principle  which  it  was  entitled  to  have  stated 
as  an  indispensable  condition  to  a  recovery.  That  defini- 
tions of  what  might  or  might  not  constitute  negligence  under 
claimed  theories  of  proof,  are  not  given,  is  unimportant. 
That  which  it  is  claimed  is  here  omitted  is  suppletory  in 
its  character,  and,  if  deemed  necessary  by  the  defendant,  it 
should  have  presented  it  in  a  separate  instruction. 

An  objection  is  urged  to  the  third  of  the  instructions  given 
at  the  instance  of  the  plaintiff,  upon  the  ground  that  it 
assumes  there  were  facts  and  circumstances  shown,  outside 
of  the  testimony  of  witnesses,  competent  for  the  consideration 
of  the  jury.  This  is  not  a  fair  construction  of  the  instruc- 
tion. It  merely  states,  in  effect,  the  law  as  applicable  to 
circumstantial  evidence,  namely  :  If  facts  and  circumstances 
are  proved  which  lead  the  mind  with  certainty  to  the  con- 
clusion that  other  facts  and  circumstances  are  true,  those 
facts  and  circumstances  may  be  accepted  and  acted  upon  by 
the  jury  as  true.  1  Greenleaf  on  Evidence,  (7th  ed.)  sec. 
13,  et  seq. ;  Best  on  Evidence,  (1st  Am.  from  6  Lond.  ed.) 
sees.  27,  294. 

The  fourth  instruction,  given  at  the  instance  of  the  plaintiff, 
is  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  defendant 
started  a  train  in  the  city  of  Peoria  without  ringing  a  bell  or 
sounding  a  whistle,  and  if  they  further  believe,  from  the  evi- 
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dence,  that  Fred  Clark  was  attempting  to  cross  the  defend- 
ant's track  on  which  said  train  was  so  started,  and  that  by 
reason  of  there  being  no  bell  rung  or  whistle  sounded,  such 
train  or  car  of  that  train  struck  Fred  Clark  while  so  attempt- 
ing to  cross  said  track,  then  the  defendant  was  guilty  of 
culpable  negligence ;  and  if  you  further  believe,  from  the 
evidence,  that  the  death  of  said  Clark  was  the  result  of  such 
negligence  on  the  part  of  defendant,  and  that  said  Clark  was 
not  guilty  of  negligence  contributing  to  the  injury,  then  you 
should  find  the  defendant  guilty." 

Two  objections  are  urged  against  this  instruction  by  coun- 
sel for  the  defendant :  First,  it  singles  'out  and  gives  undue 
prominence  to  the  question  of  the  omission  to  ring  the  bell 
or  sound  the  whistle ;  and  second,  in  stating  what  consti- 
tuted culpable  negligence,  and  also  in  the  use  of  the  word 
"culpable.''  This  instruction  does  not  ignore  the  question 
of  the  contributory  negligence  of  the  intestate,  but,  as  in  the 
second  instruction,  by  necessary  implication  states  the  rule 
in  regard  to  his  negligence  more  strongly  against  the  plaintiff 
than  our  view  of  the  law  requires.  The  word  "culpable"  is 
not  objectionable  in  the  sense  in  which  it  is  here  used, — that 
of  "blamable."  If  the  defendant  was  negligent,  as  contem- 
plated, then  it  was  certainly  culpable, — i.  e.,  "blamable." 
•The  question  of  the  existence  of  the  facts  was  left  to  the  jury, 
and  the  jury  were  fully  instructed  as  to  the  measure  of  the 
duty  of  the  plaintiff's  intestate,  in  instructions  given  at  the 
instance  of  the  defendant. 

Some  objection  was  taken,  but  seems  not  to  be  seriously 

pressed  in  argument,  as  to  the  refusal  of  the  court  to  give 

certain  instructions   asked  by  the   defendant.     We  perceive 

no  error  in  that  regard  for  which  there  should,  in  our  opinion, 

be  a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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William  Gent 

v. 

Manufacturers  and  Merchants'  Mutual  Insurance  Company. 

Filed  at  Ottawa  November  20,  1883. 

1.  Cokpoeation — can  not  contract  until  brought  into  being.  A  corpo- 
ration must  have  a  full  and  complete  organization  and  existence  as  an  entity 
before  it  can  enter  into  any  kind  of  a  contract  or  transact  any  business.  Nor 
have  the  incorporators  bringing  it  into  being  any  power  to  bind  it  by  contract, 
unless  so  authorized  by  the  charter. 

2.  Insurance  company — can  not  insure  before  its  complete  organiza- 
tion. Until  a  mutual  fire  insurance  company  has  fully  completed  its  organi- 
zation by  filing  the  certificate  of  the  Auditor  of  Public  Accounts  with  the 
county  clerk  that  the  corporators  have  deposited  the  requisite  capital  stock, 
the  transaction  of  business  in  the  name  of  the  corporation  is  unauthorized. 

3.  The  corporators  or  promoters  of  a  proposed  mutual  fire  insurance  com- 
pany are  authorized  to  take  applications  for  insurance,  and  premium  notes, 
as  a  fund  or  capital  to  authorize  the  granting  of  the  charter,  and  to  enable  the 
company  to  transact  its  business  when  organized;  but,  prior  to  organization, 
the  making  of  an  application  and  giving  a  premium  note  is  only  a  proposition 
to  insure  in  the  company,  and  to  receive  a  policy  when  the  company  shall 
have  become  capable  of  contracting  and  transacting  business.  • 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Winnebago  county ;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 

Mr.  A.  D.  Early,  for  the  appellant : 

Appellee  was  a  corporation  de  jure,  as  well  as  de  facto, 
before  the  contract  was  made  with  appellant.  It  had  an 
existence  sufficient  for  a  charter,  and  for  the  election  of  direct- 
ors, and  the  appointment  of  agents.  Eev.  Stat.  chap.  73, 
sees.  1,  3,  6,  7,  8,  10. 

The  statute  should  not  receive  a  construction  converting 
every  direction  and  detail  of  powers  into  a  mandatory  pre- 
requisite of  corporate  existence.     Cross  v.  Pinck neyville  Mill 
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Co.  17  111.  54;  Tarbell  v.  Page,  24  id.  47;  Baker  et  al.  v. 
Administrator  of  Backus,  32  id.  79  ;  Stone  v.  Great  Western 
Oil  Co.  41  id.  85. 

There  is  an  unavoidable  implication  of  a  corporate  exist- 
ence, which  antedates  the  making  of  the  certificates  required. 
The  organization  must  necessarily  be  completed  before  they 
can  be  made.  Merrick  v.  Reynolds  Engine  and  Governor  Co. 
101  Mass.  381;  First  National  Bank  of  Salem  v.  Aling,  117 
id.  476;  Whitney  v.  Wyman,  101  U.  S.  392;  Johns  v.  People, 
25  Mich.  499;  VanSlyke  v.  Trempealeau  County  Mutual  Fire 
Ins.  Co.  48  Wis.  683. 

Appellant's  rights  are  the  same,  even  though  appellee  is  a 
mutual  company.  The  difference  is  clearly  shown  in  the 
following  cases  :  Cumberland  Valley  Mutual  Ins.  Co.  v.  Schell, 
29  Pa.  St.  51 ;  Ellenberger  v.  Protection  Mutual  Fire  Ins.  Co. 
89  id.  464 ;  New  England  Mutual  Fire  Ins.  Co.  v.  Butler,  34 
Maine,  451 ;  Jones  et  al.  v.  Dana,  24  Barb.  395  ;  Columbia 
Ins.  Co.  v.  Cooper,  50  id.  331 ;  Bosenlyergher,  Eight  &  Co.  v. 
Washington  Mutual  Fire  Ins.  Co.  87  id.  207. 

An  oral  contract  of  insurance  is  binding.  Wood  on  Fire 
Insurance,  sec.  4;  Hartford  Fire  Ins.  Co.  v.  Wilcox,  57  111. 
ISO;   Hartford  Fire  Ins.  Co.  v.  Farrish,  73  id.  166. 

If  Holland  did  not  have  authority  to  make  the  contract, 
the  subsequent  ratification  on  the  part  of  the  company  by 
its  secretary,  Ferguson,  amounted  to  a  previous  authority. 
Angell  &  Ames  on  Corporations,  (11th  ed.)  sees.  240,  304; 
Ewell's  Evans  on  Agency,  49 ;  Story  on  Agency,  sees.  239, 
248;  Ilandell  v.  Van  Vechton  et  al.  19  Johns.  59;  Episcopal 
Society  v.  Episcopal  Church,  1  Pick.  372. 

Appellee  having  assumed  to  contract,  and  taking  the  benefit 
of  the  contract,  is  estopped  to  set  up  the  defence  of  ultra  vires. 
Diversy  v.  Smith,  103  111.  378;  2  Parsons  on  Contracts,  790; 
Bigelow  on  Estoppel,  sees.  423,  511 ;  Angell  &  Ames  on  Cor- 
porations, sec.  Ill,  p.  96,  and  sec.  256  ;  Morawetz  on  Private 
Corporations,    sees.    106,   108,   142;   BelVs   Gap  By.   Co.  v. 
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Christy,  54  Pa.  St.  59 ;  Trumbull  County  Mutual  Fire  Ins. 
Co.  v.  Horner,  17  Ohio,  407 ;  Grape  Sugar  Co.  v.  Small,  40 
Md.  395;  Be  Groff  v.  American  Linen  Thread  Co.  21  N.  Y. 
124;  Bissell  v.  Michigan  R.  R.  Co.  22  id.  258;  Parish  v. 
Wheeler,  22  id.  494;  State  Board  of  Agriculture  v.  Citizens' 
Street  Ry.  Co.  47  Ind.  407. 

A  corporation  retaining  a  contract  of  its  corporators  after 
the  recording  of  the  certificate,  is  liable  on  it.  Hughes  v. 
Antietam  Manf.  Co.  34  Md.  316;  Tonka  and  C.  Ry.  Co.  v. 
McNeely,  21  111.  71 ;  Johnson  v.  Ewing  Female  University,  35 
id.  518. 

Mr.  C.  M.  Brazee,  for  the  appellee : 

Corporations  can  only  act  in  the  manner  and  for  the  pur- 
poses named  in  the  incorporation  articles.  Field  on  Corpo- 
rations, sees.  246,  247. 

The  company  was  not  liable  for  any  contract  or  service 
made  or  had  prior  to  its  organization,  and  no  recovery  can 
be  had  on  any  such  contract.  Drainage  Co.  v.  Durhin,  13 
Ind.  173;  Rod  ford  and  Rock  Island  R.  R.  Co.  v.  Sage,  65 
111.  328;  Divcrsy  v.  Smith,  103  id.  279. 

It  is  soon  enough  for  corporate  bodies  to  enter  into  con- 
tracts incumbering  their  property  when  they  are  duly  organ- 
ized according  to  their  charter,  and  have  their  chosen  and 
impartial  directors  to  conduct  their  business.  N.  Y.  and 
N.  H.  R.  R.  Co.  v.  Ketchum,  27  Conn.  170 ;  Franklin  Ins. 
Co.  v.  Hart,  31  Md.  59  ;  Western  Screw  and  Manf.  Co.  v. 
Cousley,  72  111.  531 ;   Stowe  v.  Flagg,  id.  397. 

There  are  very  great  differences  between  stock  and  mutual 
insurance  companies,  the  rule  being  that  no  waiver  or  special 
contracts  can  be  made  with  the  mutual  company,  while  there 
may  be  with  stock  companies.  May  on  Insurance,  sees.  146, 
148,  149,  548,  552 ;  Belleville  Mutual  Ins.  Co.  v.  Van  Winkle, 
1  Beasley,  (N.  J.)  333;  Hackney  v.  Allegheny  Mutual  Ins.  Co. 
4  Barr,  (Pa.)  185. 
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A  party  becoming  insured  in  a  mutual  company  becomes 
a  member,  and  is  charged  with  notice  of  the  charter  and 
by-laws,  powers  of  agents,  and  all  acts  of  the  company. 
Mitchell  v.  Lycoming  Mutual  Ins.  Co.  51  Pa.  St.  402;  May 
on  Insurance,  552. 

What  is  necessary  in  order  to  constitute  the  organization 
of  an  incorporation  under  a  general  act  of  the  legislature, 
other  than  under  a  special  charter?  Bigelow  v.  Gregory,  73 
111.  197. 

Until  all  acts  necessary  for  a  full  and  complete  organiza- 
tion of  the  appellant  had  been  done,  and  the  certificate  filed 
for  record,  the  corporators  or  their  solicitors  could  make  no 
existing  contracts  of  insurance  covering  a  l^eriod  of  time 
before  the  organization  or  legal  existence  of  the  appellee. 
Dunning  v.  Smith,  3  Johns.  Ch.  332 ;  Bigelow  v.  Gregory  et  al. 
75  111.  197;  Dart  v.  Herculese,  57  id.  447. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  month  of  July,  1880,  a  number  of  persons  in  Win- 
nebago county  determined  to  organize  the  Manufacturers  and 
Merchants'  Mutual  Insurance  Company,  to  insure  against 
loss  by  fire.  They  published  the  notice  required  by  the  stat- 
ute, and  filed  a  declaration  of  intention  with  the  Auditor, 
together  with  a  copy  of  the  charter  they  proposed  to  adopt. 
On  the  7th  day  of  that  month  the  Attorney  General  of  the 
State  certified  to  the  Auditor  that  he  had  examined  the 
notice  and  charter,  and  found  they  conformed  to  the  law. 
The  persons  thus  engaged  designated  persons  to  solicit  insur- 
ance. Holland  and  De  Forrest,  who  had  been  appointed  for 
the  purpose,  saw  appellant,  and  induced  him  to  agree  to  take 
a  further  insurance  on  the  machinery  in  his  factory.  He,  at 
the  time,  agreed  to  take  insurance  in  the  company  for  $1000. 
He  gave  his  note,  payable  to  the  company,  for  $150,  and 
accepted  a  draft  for  $30,  dated  August  10,  18 SO,  by  which 
he  agreed,  on  demand,  to  pay  to  the  order  of  E.  Lyman, 
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treasurer  of  the  company,  $30,  as  a  twenty  per  cent  assess- 
ment on  his  premium  note  of  $150,  for  $1000  insurance 
under  policy  No.  36,  of  even  date  therewith,  in  the  company. 
The  draft  was  drawn  by  James  Ferguson,  as  secretary  of  the 
company.  There  were  no  other  writings  entered  into  in  refer- 
ence to  the  matter,  all  else  being  verbal.  On  the  3d  of  Feb- 
ruary, 1881,  the  promoters  of  the  enterprise  applied  to  the 
Auditor  to  examine  the  notes  and  securities  held  by  them, 
and  for  a  certificate  of  compliance  with  the  law.  He  made 
the  examination,  but  finding  some  of  the  notes  informal  he 
declined  to  give  the  certificate.  On  the  5th  of  the  month 
the  corporators  made  the  oath  required  by  the  statute.  On 
the  night  of  that  day  appellant's  factory  was  burnt,  with  the 
machinery.  This  was  on  Saturday,  and  on  the  next  Monday, 
the  7th  of  the  month,  appellant  gave  notice  of  the  loss,  and 
notified  the  secretary  that  he  considered  the  company  liable, 
and  obtained  permission  to  save  all  he  could  out  of  the  ruins. 
On  the  9th  of  the  month,  four  days  after  the  fire,  the  corpora- 
tors sent  a  messenger  to  Springfield  to  file  its  list  of  premium 
notes  with  the  Auditor,  they  having  obtained  such  notes  in 
place  of  those  rejected  by  the  Auditor,  and  they  obtained  the 
final  certificate  from  the  Auditor,  and  filed  it  for  record  with 
the  clerk  in  Winnebago  county  on  the  11th  day  of  February, 
1881.  Thereupon  the  company  wrote  on  the  note,  draft  and 
application  of  appellant,  the  words,  "cancelled  February  11, 
1881."  The  company  thereupon  refused  to  pay  the  loss,  on 
the  ground  that  it  had  made  no  contract,  and  was  not  bound 
by  the  acts  or  agreement  of  the  corporators  before  the  organi- 
zation was  completed.  Thereupon  appellant  brought  suit  in 
the  Winnebago  circuit  court,  and  on  a  trial  he  recovered  a 
verdict  and  judgment  for  the  sum  of  $1000,  and  interest. 
The  company  appealed  to  the  Appellate  Court  for  the  Second 
District,  where  the  judgment  was  reversed,  but  the  cause  was 
not  remanded,  the  court  holding  appellant  could  not  recover, 
and  he  appeals  to  this  court  and  asks  a  reversal. 
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Appellant  insists  that  the  application,  the  premium  note, 
and  acceptance  of  the  draft  by  him,  and  their  delivery  to 
and  retention  by  the  corporators,  constitute  a  contract  of 
insurance ;  that  he  did  all  he  would  have  been  required  to  do 
had  the  company  been  organized  at  that  time,  and  as  it  was 
intended  to  be  an  insurance  by  all  parties,  the  company,  on 
becoming  organized,  was  precluded  from  denying  that  the 
contract  was  binding  on  it ;  that  the  incorporators,  not  only 
by  agreement,  but  by  using  the  premium  note  and  the  draft 
as  an  assessment  of  twenty  per  cent  of  its  capital  furnished 
to  the  Auditor,  and  without  which  it  would  not  have  had 
the  requisite  amount  of  capital  to  complete  its  organization, 
the  company  is  estopped  from  denying  the  validity  of  the 
contract ;  that  the  corporators  having  used  these  instru- 
ments five  days  after  the  fire  to  procure  the  Auditor's  certifi- 
cate of  incorporation,  it  could  not  afterwards  cancel  them,  and 
thus  escape  liability  to  pay  the  loss ;  that  to  do  so  is  unfair 
and  unjust,  and  contrary  to  the  spirit  of  the  provisions  of 
the  sections  of  the  Insurance  law,  under  which  the  company 
was  organized.  The  first  section  of  that  act  authorized  the 
organization  of  this  company  for  the  purposes  of  insuring 
such  property.  The  third  section  authorized  the  incorpora- 
tors to  file  in  the  office  of  the  Auditor  of  Public  Accounts  a 
declaration,  signed  by  them,  declaring  their  intention  to  form 
a  company  for  insuring  against  loss  by  fire,  etc.  The  sixth 
section  provides  that  no  mutual  company  out  of  Chicago 
shall  commence  business  until  agreements  have  been  entered 
into  for  insurance  with  at  least  two  hundred  applicants,  the 
premiums  on  which  shall  amount  to  not  less  than  $100,000, 
of  which  $20,000  at  least  shall  have  been  paid  in  cash,  and 
notes  of  solvent  parties,  founded  on  actual  and  bona  fide  ap- 
plications for  insurance,  shall  have  been  received  for  the 
remainder.  Nor  shall  any  such  note  be  represented  as  capi- 
tal stock  unless  a  policy  be  issued  upon  the  same  within 
thirty  days  after  the  organization  of  the  company,  upon  a 
42—107  III. 
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risk  which  shall  not  be  for  a  shorter  period  than  one  year. 
The  balance  of  the  section  relates  to  making  assessments,  etc. 
That  a  corporation  should  have  a  full  and  complete  organi- 
zation and  existence   as  an  entity  before  it  can  enter  into 
any  kind  of  a  contract  or  transact  any  business,  would  seem 
to  be   self  evident.     This  is  unconditionally  true,  unless  the 
act  of  incorporation  authorizes  the  corporators  to  perform 
acts  and  enter  into  contracts  to  bind  the  company  when  it 
shall  be  organized.     As  well  say  a  child  in  ventre  sa  mere 
may  enter  into  a  contract,  or  that  its  parents  may  bind  it  by 
contract.     A  corporation,  until  organized,  has  no  being,  fran- 
chises or  faculties.     Nor  do  those  engaged  in  bringing  it  into 
being  have  any  power  to  bind  it  by  contract,  unless  so  author- 
ized by  the  charter.     Until  organized  as  authorized  by  the 
charter  there  is  not  a  corporation,  nor  does  it  possess  fran- 
chises or  faculties  for  it  or  others  to  exercise,  until  it  acquires 
a  complete  existence.     By  its  birth,  so  to  speak,  it  for  the 
first  time  acquires  its  faculties  to  transact  its  business  and 
perform  its   functions.      Then,    do  these  sections  authorize 
the  corporations  to  issue  policies  to  individuals  who  apply 
for  insurance,    and  give   their  premium   notes?     They  are 
authorized  to  take  such  applications  and  notes   as  a  fund 
or  capital  to  authorize  the  granting  of  the  charter,  and  to 
enable  the  company  to  transact  its  business  when  organized. 
This  is  manifestly  the  true  construction,  as  the  statute  pro- 
vides that  if  a  policy  of  insurance  running  at  least  twelve 
months  is  not  issued  in  thirty  days  after  the  organization  of 
the  company,  the  premium  note  shall  not  represent  a  portion 
of  the  capital  stock  of  the  company.     If  it  was  intended  that 
the  application  for  the  policy  and  the  giving  of  the  premium 
note  should  constitute  a  contract  to  insure,  such  a  provision 
would  not  have  been  enacted  ;  but  by  its  adoption  it  is  mani- 
fest that  the  General  Assembly  intended  that  the  application 
and  note  should  be  held  simply  to  be  acted  upon  after  the 
organization  should  be  completed.     If  such  was  the  purpose, 
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and  of  it  we  have  no  doubt,  then  there  can  be  no  claim  that 
there  was  a  contract  of  insurance,  but  simply  that  if  the  prop- 
erty was  still  in  existence  when  the  company  should  be  organ- 
ized, the  applicant  would  be  entitled  to  a  policy  on  the  terms 
proposed.  It  was  simply  a  proposition  or  an  application  for  a 
policy  after  the  organization  should  be  had,  and  the  company 
authorized  to  take  risks  and  issue  policies.  Beyond  that  the 
incorporators  had  no  power  to  bind  the  future  company.  Nor 
does  the  statute  authorize  the  corporators  to  contract  for  and 
issue  policies.  Had  they  issued  a  policy  in  form,  would  any 
one  claim  that  a  suit  could  be  maintained  on  it  against  the 
company?  Surely  not,  because  no  power  to  do  so  is  con- 
ferred by  the  statute.  And  if  a  formal  written  policy  would 
be  invalid,  how  can  it  be  said  that  a  mere  verbal  agreement 
for  insurance  can  be  held  binding  ? 

In  the  case  of  Rockford,  Rock  Island  and  St.  Louis  R.  R. 
Co.  v.  Sage,  65  111.  328,  it  was  held  that  a  railroad  incorpo- 
ration was  not  liable  for  services  rendered  before  its  organi- 
zation, unless  the  company  promised  to  pay  after  it  was 
organized.  In  Stowe  v.  Flagg,  72  111.  397,  it  was  held  that 
the  agreement  of  parties  intending  to  and  engaged  in  form- 
ing a  manufacturing  corporation  to  put  in  property  as  stock, 
but  which  was  never  subscribed,  did  not  bind  the  corporation, 
nor  did  the  property  become  that  of  the  corporation,  although 
it  was  used  by  the  company.  In  the  case  of  Western  Screw 
and  Manufacturing  Co.  v.  Cousley,  72  111.  531,  it  was  held 
where  the  corporators,  before  the  organization  of  the  company- 
was  completed,  employed  a  superintendent,  and  he  entered 
upon  the  duties  of  the  place,  and  rendered  services  for  the 
inchoate  company,  it,  when  organized,  was  not  liable  to  pay 
for  such  services. 

This  statute  only  authorizes  the  company  to  transact  busi- 
ness upon  filing  the  certificate  of  the  Auditor  of  Public  Ac- 
counts with  the  proper  county  clerk.  The  transaction  of 
business  in  the  name  of  the  corporation  before  that  certifi- 
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cate  shall  be  thus  filed  is  unauthorized.  But  in  this  case 
no  policy  was  issued,  or  intended  to  be  issued,  when  the  ap- 
plication and  note  were  executed,  and  the  case  falls  within 
the  principles  announced  in  the  cases  above  referred  to,  and 
they  are  conclusive  of  the  question. 

We  perceive  no  error  in  the  record,  and  the  judgment  of 
the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


The  Adams  Express  Company 

v. 

Adolph  Boskowitz  et  aL 

Filed  at  Ottawa  November  20,  1883. 

1.  Evidence — party's  statements  not  evidence  in  his  own  favor.  In  an 
action  to  recover  for  a  loss  of  goods  against  an  express  company,  where  the 
defence  was  a  fraudulent  concealment  of  the  value  of  the  several  packages, 
the  plaintiffs'  clerk,  who  filled  up  the  receipt  the  company  signed,  on  cross- 
examination  testified,  that  until  about  a  year  prior  to  the  date  of  the  shipment 
the  plaintiffs  had  put  a  valuation  on  goods,  and  paid  an  extra  charge  thereon, 
and  that  he  struck  out  of  the  receipt  the  words  "valued  at,"  etc.  The  plain- 
tiffs' counsel  then  asked  the  witness,  "Why?"  and  he  answered,  because  he 
was  told  by  one  of  the  plaintiffs  not  to  give  a  valuation,  and  that  plaintiff  told 
him  he  had  an  understanding  with  the  express  companies  and  with  the  agent 
of  the  defendant  company  that  he  was  to  pay  no  more  valuation  charges: 
Held,  that  such  declarations  of  one  of  the  plaintiffs  were  clearly  inadmis- 
sible, not  having  been  made  in  the  presence  of  the  defendant,  or  constituting 
any  part  of  the  res  gestae. 

2.  Same — to  contradict  statement  of  a  witness.  In  a  suit  against  an 
express  company  to  recover  for  the  loss  of  three  bales  of  furs  shipped,  the 
defendant's  receipt  therefor,  when  produced  in  evidence,  had  a  memorandum 
thereon  in  a  corner,  showing  the  weight  of  each  bale,  and  that  two  were  mink 
and  one  skunk  furs,  The  plaintiffs'  clerk  testified  that  this  was  put  upon  the 
receipt  before  it  was  sent  to  the  express  office  for  signature,  and,  on  cross- 
examination,  that  the  weights  of  such  packages  were  kept  in  the  receipt  book, 
and  that  such  weights  were  "most  always"  put  in  the  receipt  books.  The 
agent  of  the  express  company  who  signed  the  receipt,  testified  that  to  the 
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best  of  his  knowledge  that  memorandum  was  not  on  that  receipt  when  he 
signed  it.  He  was  then  asked  whether  or  not  it  was  customary  for  the  plain- 
tiffs, according  to  his  observation,  to  put  their  weights  on  their  receipts.  On 
objection  the  court  disallowed  the  question.  The  witness  had  been  in  the 
service  of  the  defendant  for  many  years:  Held,  that  the  question  should 
have  been  allowed,  as  competent  to  contradict  the  testimony  of  the  plaintiffs' 
clerk. 

3.  Contract — of  the  parties,  in  express  receipt  of  goods  shipped.  A 
party,  in  forwarding  goods  by  express,  took  a  blank  receipt  of  the  United 
States  Express  Company,  and  wrote  the  word  "Adams"  over  the  words  "United 
States,"  and  inserted  therein  a  description  of  the  goods,  leaving  an  exemption 
clause  unchanged,  so  that  it  read,  "the  said  United  States  Express  Company 
are  not  to  be  held  liable,"  etc.,  which  receipt  was  signed  by  the  agent  of  the 
Adams  Express  Company,  and  delivered  to  the  shipper:  Held,  that  the 
United  States  Express  Company  was  in  no  sense  a  party  to  the  contract  or 
receipt,  and  that  in  a  suit  against  the  Adams  Express  Company  an  instruction 
stating  that  the  receipt  contained  on  its  face  no  agreement  for  an  exemption 
from  liability  between  the  plaintiffs  and  defendant,  and  assuming  that  the 
exemption  in  the  receipt  was  contained  in  the  "contract  with  the  United 
States  Express  Company,"  was  palpably  misleading,  and  unwarranted. 

4.  Same — when  ambiguity  may  be  explained.  A  blank  receipt  of  the 
United  States  Express  Company  for  goods  to  be  forwarded,  was  changed  by 
erasing  the  words  "United  States,"  and  inserting  over  the  same  the  word 
"Adams,"  and  signed  by  the  agent  of  the  Adams  Express  Company,  which 
company  received  the  goods  described  in  the  receipt,  but  the  clause  in  the 
receipt  as  to  the  limitation  of  the  company's  liability  was  left  unchanged,  so 
that  it  read,  "the  United  States  Express  Company  are  not  to  be  held  liable,'' 
etc.:  Held,  that  the  law,  in  the  absence  of  proof  dehors  the  receipt,  would 
not  determine  whether  such  limitation  clause  related  to  the  Adams  or  the 
United  States  Express  Company,  and  that  the  true  intent  of  the  parties  giv- 
ing or  receiving  such  receipt  must  be  determined  from  circumstances  to  be 
proved. 

5.  Carrier— fraud  in  concealing  value  of  packages  forwarded.  In  an 
action  against  an  express  company  to  recover  for  the  loss  of  three  packages 
of  furs,  in  which  a  fraudulent  concealment  of  the  value  of  the  packages  was 
relied  on  in  defence,  the  court,  in  substance,  instructed  the  jury,  that  although 
the  clause  in  the  receipt  exempting  the  company  from  any  greater  liability 
than  $30  for  a  package  unless  its  value  was  truly  given,  may  have  been  known 
to  the  plaintiffs,  and  that  it  was  intended  to  apply  to  the  packages  shipped, 
and  although  the  plaintiffs  accepted  the  receipt  with  all  this  knowledge,  and 
without  objection  thereto,  and  although  the  plaintiffs  had  agreed  to  pay  a 
valuation  charge  on  the  character  of  goods  embraced  in  the  shipment,  and 
omitted  to  state  a  valuation,  all  this  would  not  be  a  fraud,  and  in  the  absence 
of  fraud  such  omission  would  constitute  no  defence:  Held,  the  instruction 
should  not  have  been  given. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Appellees  were  dealers  in  furs.  They  had  a  business  house 
in  New  York  City  and  one  in  Chicago,  and  were  in  the  habit 
of  shipping  furs  by  express  from  Chicago  to  New  York. 
There  were  in  Chicago  three  express  companies, — the  United 
States,  the  American,  and  the  Adams, — each  of  which,  as 
a  common  carrier,  was  in  the  habit  of  carrying  furs  from 
Chicago  to  New  York,  and  appellees  shipped  furs  by  each  of 
these  lines.  The  regular  rates  of  charges  by  each  of  these 
companies  for  carrying  furs  from  Chicago  to  New  York  was, 
for  coarse  furs  three  dollars  per  hundred  pounds,  and  for  fine 
furs  three  dollars  per  hundred  pounds,  and  one-quarter  of 
one  per  cent  upon  the  value  of  the  fine  furs.  It  was  the  habit 
of  appellees,  when  a  shipment  was  made  by  either  of  these 
companies,  to  put  up  their  packages  at  their  store,  and  hav- 
ing marked  the  same  properly,  to  fill  up  a  receipt  to  be  signed 
by  the  express  company  on  the  receipt  of  the  goods,  and 
returned,  when  so  signed,  to  the  shippers. 

Appellees,  in  March,  1872,  had  in  their  possession  and  use 
books  of  printed  blank  forms  for  express  receipts.  Some  of 
them  contained  blanks  of  the  usual  form  of  receipts  given  to 
shippers  by  the  United  States  Express  Company,  and  some 
of  which  contained  like  blanks  of  receipts  usually  given  by 
the  American  Express  Company.  They  do  not  seem  to  have 
had  any  such  blanks  running  in  the  name  of  the  Adams 
Express  Company.  These  forms  seem  to  have  been  used 
indiscriminately,  whether  the  shipment  was  made  by  the 
United  States  Express,  the  American,  or  the  Adams, — that 
is,  in  shipping  by  the  United  States  Express  the  shipping 
clerk  of  appellees  often  used  the  form  printed  for  the  Amer- 
ican, by  simply  writing  the  words  "United  States"  over  the 
word   "American,"  at  the  head  of  the  receipt;  and  in  ship- 
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ping  by  the  American  Express  Company  he  often  used  a 
blank  prepared  for  the  United  States  Express  Company,  sim- 
ply writing  over  the  printed  words  "United  States,"  at  the 
head  of  the  receipt,  the  word  "American ; "  and  in  shipping 
by  the  Adams  Express  Company,  appellees'  clerk  used  either 
a  blank  printed  for  use  with  the  United  States,  or  a  blank 
printed  for  use  with  the  American,  by  simply  writing  the 
word  "Adams"  over  the  words  "United  States,"  or  the  word 
"American,"  at  the  head  of  the  receipt,  according  to  which 
form  happened  to  be  at  hand.  These  receipts  were  not 
usually  cut  or  torn  from  the  book,  when  used,  but  were  filled 
up  by  appellees  in  the  book,  and  signed  by  the  agent  of  the 
express  company  in  the  book,  and  the  book  containing  the 
receipts  which  had  been  signed,  and  also  blanks  for  further 
use,  was  returned  to  and  kept  by  appellees.  This,  by  the 
testimony  of  appellees'  witnesses,  was  the  usual  course  of 
the  business. 

On  March  20,  1872,  appellees  sent  from  their  house  in 
Chicago  three  packages  of  furs  to  the  Adams  Express  Com- 
pany, to  be  shipped  to  New  York  City,  and  sent  with  them  the 
receipt  book  containing  receipts  and  blanks  for  receipts  in 
forms  printed  for  use  with  the  United  States  Express  Com- 
pany, and  in  that  book  a  receipt  for  these  three  packages, 
filled  up  in  the  name  of  the  Adams  Express  Company.  The 
goods  were  received  by  the  Adams  Express  Company,  and  the 
receipt,  as  filled  up  by  appellees,  was  signed  in  the  book  by 
Peterson,  the  shipping  clerk  of  that  company,  and  the  book 
was  returned  to  the  appellees.  The  body  of  that  receipt,  so 
far  as  is  material  to  this  case,  was  as  follows, — the  words 
italicized  were  in  writing,  and  the  other  words  in  print : 

"ADAMS  EXPKESS  COMPANY, 

Chicago,  March  20,  1875. 

"Eeceived  of  J.  d  A.  Boskowitz  three  (3)  bales,  said  to  con- 
tain Peltries,  valued  at dollars,   and  marked  J.  &  A. 

Boskowitz,  No.  88  Mercer  street,  New  York,  which  we  under- 
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take  to  forward  to  the  nearest  point  of  destination  reached 

by  this  company  only,  perils  of  navigation  excepted.     And  it 

is  hereby  expressly  agreed  that  the  said  United  States  Express 

Company  are  not  to  be  held  liable  for  any  loss  or  damage 

except  as  forwarders  only,  nor  for  any  loss  or  damage  of  any 

box,  package  or  thing  for  over  $50,  unless  the  just  and  true 

value  thereof  is  herein  stated ;    nor  for  any  loss  or  damage 

by  fire.     *     *     * 

For  the  proprietors.  Peterson,  Agent. " 

The  three  bales  were  placed  in  the  express  car,  in  a  pas- 
senger train  on  the  railroad,  which  left  Chicago  on  the  even- 
ing of  that  day  for  New  York  City.  The  next  morning,  before 
day,  at  a  point  near  Fort  Wayne,  Indiana,  the  train  was 
thrown  from  the  track  by  reason  of  a  broken  rail,  and  the 
cars  at  once  took  fire,  and  all  save  one  were  burned.  The 
express  car  containing  these  bales  of  peltries,  with  all  its 
contents,  was  burned.  This  is  an  action  of  assumpsit  brought 
by  appellees,  against  appellant,  to  recover  the  value  of  these 
furs. 

The  action  was  begun  in  April,  1872.  The  appellant 
pleaded,  denying  its  liability.  On  a  trial  in  January,  1874, 
a  verdict  was  rendered  for  the  defendant,  wdiich,  on  motion, 
was  set  aside,  and  a  new  trial  granted  by  the  Superior  Court 
of  Cook  county.  The  issues  were  again  tried  in  November, 
1874,  when  a  verdict  was  again  rendered  for  the  defendant, 
and  again  that  court  granted  to  the  plaintiffs  a  new  trial.  A 
third  trial  was  had  in  May,  1875,  in  which  a  verdict  for 
plaintiffs  wras  rendered,  and  their  damages  fixed  at  $50,  and 
judgment  went  for  that  amount.  Plaintiffs  appealed  from 
that  judgment  to  this  court,  and  upon  a  hearing  here  that 
judgment  was  reversed.  (The  case  is  reported  in  93  111.  523.) 
The  cause  was  remanded,  and  in  May,  1880,  there  wTas  an- 
other trial,  in  which  the  jury  failed  to  agree.  In  October, 
1881,  the  issues  were  again  tried,  and  a  verdict  rendered 
for  plaintiffs,  and  damages  assessed  at  $12,768.     Appellant 
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moved  for  a  new  trial.  Appellees  thereupon  entered  a  remit- 
titur of  $4651.32,  and  the  court  refused  a  new  trial,  and  ren- 
dered judgment  against  appellant  for  $8117.45,  and  costs. 
This  judgment,  on  appeal,  was  affirmed  in  the  Appellate 
Court,  and  the  case  comes  here  on  appeal  from  that  judg- 
ment of  the  Appellate  Court. 

Messrs.  Wm.  H.  &  J.  H.  Moore,  for  the  appellant: 

Where  the  carrier  seeks  to  be  discharged  from  the  duties 
which  the  law  has  annexed  to  his  employment,  a  notice  alone 
will  not  be  effectual  without  the  assent  of  the  shipper  to  the 
attempted  restriction ;  but  it  is  otherwise  in  respect  to  those 
duties  designed  simply  to  insure  good  faith  and  fair  dealing. 
A  notice,  alone,  if  brought  home  to  the  knowledge  of  the 
owner  of  the  property  delivered  for  carriage,  will  be  sufficient. 
Boskowitz  et  al.  v.  Adams  Express  Co.  93  111.  523;  Western 
Transportation  Co.  v.  Newhall  et  al.  24  id.  463 ;  Oppenheimer 
v.  United  States  Express  Co.  69  id.  66 ;  Erie  By.  Co.  v.  Wilcox, 
84  id.  239. 

Plaintiffs'  second  instruction  was  erroneous,  in  assuming 
that  the  clause  in  the  receipt  limiting  the  carrier's  liability 
was  the  contract  of  the  United  States  Express  Company. 
Boskowitz  v.  United  States  Express  Co.  93  111.  523. 

If  there  was  an  agreement  to  pay  a  valuation  charge  on 
the  furs,  and  that  the  same  was  not  paid,  the  plaintiffs  prac- 
ticed a  fraud  upon  the  defendant,  and  can  not  recover.  Yet 
the  jury  are  told  that  plaintiffs  are  entitled  to  recover  for  the 
value  of  the  furs  lost,  even  though  plaintiffs  were  to  have 
paid  extra  charges  and  did  not,  (which  is  a  fraud,)  unless 
"the  jury  believe,  from  the  evidence,  that  the  plaintiffs  prac- 
ticed a  fraud  upon  or  deceived  the  defendant  as  to  the  kind 
or  quality  of  the  furs."  The  words  following  the  word  "un- 
less," contradict  all  that  precedes  that  word. 

An  instruction  contradictory  in  itself  is  so  well  calculated  to 
mislead  as  not  to  be  tolerated.      Thorp  v.  Goeivey,  85  111.  616. 
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It  is  not  proper  to  inject  into  it  an  argument,  as  this  seems 
to  do.  Chapman  v.  Cawrey,  50  111.  520 ;  Thompson  v.  Force, 
65  id.  372;  Chittenden  v.  Evans,  48  id.  53;  Ludwig  et  al.  v. 
Sager,  84  id.  99 ;  Bradley  v.  Coolbaugli,  91  id.  149 ;  McLean 
County  Bank  v.  Mitchell,  88  id.  55;  City  of  Freeport  v.  Isbell, 
83  id.  443;  Keeler  v.  Stuppe,  86  id.  311. 

Mr.  Emery  A.  Storrs,  for  the  appellees : 

Before  a  carrier  can  exempt  himself  from  any  common  law 
liability  annexed  to  its  employment,  the  contract  of  exemp- 
tion must  be  assented  to  by  the  shipper.  It  is  equally  clear 
that  the  burden  of  showing  such  exemption,  and  such  assent 
thereto,  rests  upon  the  party  affirming  its  existence. 

If  the  shipper  knows  that  the  carrier  requires  of  him  dis- 
closures of  value,  and  proof  of  that  knowledge  is  brought 
clearly  home  to  him,  the  inference  that  he  has  assented  to 
such  a  requirement  may  well  be  drawn  from  his  silence. 

The  dealings  of  these  parties  for  a  year  before  this  ship- 
ment was  such  as  clearly  to  lead  the  plaintiffs  to  believe  that 
the  valuation  clause  in  the  receipt  was  not  relied  on. 

The  plaintiffs'  fourth  instruction  is  neither  contradictory 
nor  argumentative,  but  announces  a  correct  principle  of  law 
applicable  to  the  facts  of  the  case. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

On  the  trial  of  the  issues  in  this  cause  the  defendant  relied 
upon  a  supposed  contract  on  the  part  of  plaintiffs,  springing 
from  the  fact  that  plaintiffs  had  accepted  a  receipt,  in  which 
it  was  provided  that  in  want  of  a  statement  of  value  in  the 
receipt  the  liability  of  defendant  should  not  exceed  $50  for . 
each  bale  or  package,  and  upon  circumstances  and  testimony 
tending  to  show  that  this  provision  in  the  receipt  was  known 
to,  and  assented  to  by,  the  plaintiffs.  Defendant  also  relied 
upon  the  alleged  fact  that  the  valuation  was  omitted  from  the 
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receipt  by  plaintiffs  for  the  fraudulent  purpose  of  concealing 
the  fact  that  part  of  the  furs  were  fine  furs,  so  that  they  might 
escape  the  payment  of  that  part  of  the  rates  on  fine  furs 
depending  upon  the  value.  To  meet  these  positions  plaintiffs 
relied  upon  the  alleged  fact  that  they  had  made  a  special 
agreement  with  one  Hopkins,  the  agent  of  defendant,  that 
they  might  ship  fine  furs,  as  well  as  coarse,  at  the  rate  of 
three  dollars  per  hundred  pounds,  without  any  additional 
charge  on  fine  furs  of  a  per  cent  upon  their  value.  This  alle- 
gation was  stoutly  denied  by  defendant.  On  it  the  testimony 
is  contradictory.  It  was  a  vital  and  closely  contested  ques- 
tion. Its  determination  would,  from  its  bearing  upon  the 
turning  points  of  the  case,  necessarily  be,  and  was,  very 
important. 

Upon  this  vital  question,  Nathan  Weil,  the  agent  of  the 
plaintiffs  who  filled  out  the  body  of  the  receipt  for  the  sig- 
nature of  the  express  company,  as  a  witness,  on  cross-exam- 
ination, having  testified  that  he,  in  filling  up  the  receipt,  had 
erased  from  the  printed  blank  the  words  "valued  at,"  etc., 
in  the  receipt,  and  having  testified  that  prior  to  March  20, 
1872,  plaintiffs  had  put  a  valuation  on  furs,  and  paid  a 
charge  thereon  to  the  express  company,  but  not  for  nearly  a 
year  before  that  date,  plaintiffs'  attorney  asked  the  witness, 
against  the  objections  of  defendant,  "  Why  ?"  and  he  answered, 
because  he  was  "told  by  Mr.  Boskowitz  not  to  do  it;"  and, 
against  like  objection,  testified  Boskowitz  told  witness  "he 
had  an  understanding  with  the  express  companies  that  we 
were  to  pay  no  valuation  charges  ;  *  *  *  that  such  was 
his  understanding  with  Mr.  Hopkins, "  (the  agent  of  defend- 
ant,) "that  he  was  to  pay  no  valuation," — and  to  the  ruling 
of  the  court  in  admitting  proof  of  what  Mr.  Boskowitz  had 
told  witness,  defendant  excepted.  This  was  clearly  error.  It 
is  not  perceived  upon  what  ground  the  declarations  of  one 
of  the  plaintiffs,  not  made  in  the  presence  of  defendant,  or 
constituting  any  part  of  the  res  gestce,  could  be  allowed  as 
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proof  against  defendant.  This  proof  had  an  important  bear- 
ing upon  a  closely  contested  question  of  fact  in  the  case,  and 
must  have  had  much  weight  with  the  jury  in  determining 
in  favor  of  plaintiffs  the  conflict  between  the  testimony  of 
one  of  the  plaintiffs  on  the  one  hand,  and  that  of  Hopkins, 
Colvin,  and  others,  on  the  other  hand.  This  was  a  vital  point 
in  the  controversy,  and  for  this  reason  alone  the  judgment 
in  this  case  must  be  reversed. 

It  is  proper,  however,  to  notice  other  rulings  on  this  trial. 
On  the  upper  left  hand  corner  of  the  receipt  given  for  these 
furs  was  a  memorandum,  when  put  in  evidence  by  the  plain- 
tiffs, thus : 

170 

ISO 


350  =  2  bales  mink.  J.  &  A.  B. 

185  =  1  skunk.  A.  &  B. 

535 

Weil,  a  witness  for  plaintiffs,  had  stated  that  this  memo- 
randum was  put  on  this  receipt  before  it  was  sent  to  the 
express  office  for  signature.  On  cross-examination  this  wit- 
ness had  testified  the  weights  of  such  packages  were  kept  in 
the  receipt  book,  and  such  weights  were  "most  always"  put 
on  the  receipt  books.  Peterson,  who  signed  (for  the  com- 
pany) the  receipt  given  for  these  furs,  testified  for  defendant 
that  to  the  best  of  his  knowledge  that  memorandum  was  not 
on  that  receipt  when  he  signed  it.  He  was  asked  whether  or 
not  it  was  customary  for  Boskowitz  &  Co.,  according  to  his 
observation,  to  put  their  weights  on  their  receipts.  The  court 
ruled  that  he  should  not  be  allowed  to  answer  this  question, 
and  defendant  excepted.  We  think  he  ought  to  have  been 
allowed  to  answer  the  question,  as  a  contradiction  of  the 
witness  Weil.  This  witness  had  been  in  the  service  of  the 
defendant  company  for  many  years,  and  for  a  long  time  had 
been  the  receiving  clerk  of  the  company  when  these  goods 
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were  shipped.  It  was  a  question  in  dispute  whether  that 
memorandum  was  on  the  receipt  when  he  signed  it.  Weil  had 
sworn  for  plaintiffs  that  he  "most  always"  put  the  weights 
on  the  receipt.  It  certainly  was  competent  to  contradict  him 
in  that  regard,  and  to  that  end  prove  that  such  a  thing  was 
not  usual. 

The  instructions  given  to  the  jury,  as  a  whole,  were  mis- 
leading, and  in  some  respects  palpably  erroneous.  The  second 
instruction,  given  at  the  request  of  plaintiffs,  was  palpably 
misleading,  and  unwarranted.  It  was  misleading  to  say  that 
the  receipt  contained  on  its  face  no  agreement  for  an  exemp- 
tion from  liability  between  plaintiffs  and  defendant,  and  it 
was  misleading  to  assume  that  the  exemption  in  the  receipt 
was  contained  in  a  "contract  with  the  United  States  Express 
Company."  The  only  parties  to  the  receipt  are  appellees 
and  the  Adams  Express  Company.  The  United  States  Ex- 
press Company,  on  the  face  of  the  receipt,  taking  it  ever  so 
literally,  in  no  manner  appears  as  one  of  the  contracting 
parties.  If  the  word  "said,"  in  the  receipt,  immediately  pre- 
ceding the  words  "United  States,"  were  stricken  out,  that 
provision  would,  on  its  face,  purport  to  be  a  contract  between 
the  Adams  Express  Company  and  appellees  in  relation  to  the 
liability  of  the  United  States  Express  Company ;  but  it  does 
not  now,  nor  would  it  even  then,  purport  to  be  a  contract  to 
which  the  United  States  Express  Company  is  a  contracting 
party. 

When  this  case  was  before  this  court  on  the  appeal  of 
J.  &  A.  Boskowitz,  it  was  held  that  there  is  in  this  receipt, 
on  its  face,  such  an  ambiguity  that  as  a  matter  of  law  it 
could  not  be  held  that  this  exemption  related  to  the  Adams 
Express  Company, — that  whether  it  did  or  not  must  depend 
upon  proof  of  the  circumstances  under  which  the  contract 
was  made.  It  does  not  follow  that  the  receipt,  on  its  face, 
is  a  contract  with  the  United  States  Express  Company.  The 
proposition  that  the  court  had  no  warrant  to  declare,  as  a 
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matter  of  law,  that  this  provision  in  the  receipt  was  a  con- 
tract in  relation  to  the  liability  of  the  Adams  Express  Com- 
pany, does  not  at  all  sustain  the  proposition  that  as  a  matter 
of  law  the  contract  does  not  relate  to  the  liability  of  the 
Adams  Express  Company.  The  proofs  tend  strongly  to  show 
that  by  the  phrase,  "said  United  States  Express  Company," 
the  parties  meant  the  Adams  Express  Company.  The  United 
States  Express  Company  had  not  been  mentioned  above,  and 
the  Adams  Express  Company  had  been  mentioned.  When, 
therefore,  the  phrase,  "the  said  United  States  Express  Com- 
pany," was  used,  it  needed  explanation  from  the  circum- 
stances. Either  the  word  "said"  must  be  rejected,  or  the 
words  "United  States"  must  be  taken  as  a  misnomer,  wherein 
the  parties  called  the  Adams  Express  Company  by  a  wrong 
name.  The  law,  in  the  absence  of  proof,  does  not  determine 
this  question  either  way.  What  is  the  true  intent  of  the 
parties  giving  or  receiving  this  receipt,  must  be  determined 
by  circumstances  to  be  proved.  It  was  therefore  error  to 
declare,  as  a  matter  of  law,  this  to  be  a  contract  with  the 
United  States  Express  Company,  as  much,  at  least,  as  it  Avas 
to  declare  that,  as  a  matter  of  law,  it  was  the  contract  of  the 
Adams  Express  Company.  It  was  held  when  this  case  was 
heretofore  before  this  court,  that  whether  this  provision  was 
or  was  not  in  fact  a  contract  between  appellant  and  appel- 
lees, depended  upon  matter  dehors  the  writing.  The  matters 
depended  upon  proof.  It  was  for  the  jury,  and  not  for  the 
court,  to  determine  the  truth  as  to  matters  outside  of  the 
writing. 

By  the  fourth  instruction  the  jury  were  told,  in  substance, 
that  although  the  valuation  clause  in  the  receipt  may  have 
been  known  to  plaintiffs,  and  though  plaintiffs  may  have 
known  that  defendant  intended  it  to  apply  to  the  Adams 
Express  Company  and  to  this  transaction,  and  although 
plaintiffs  may  have  accepted  the  receipt  with  all  this  knowl- 
edge, and  without  objection  thereto,  and  although  they  had 
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agreed  to  pay  a  valuation  charge  on  fine  furs,  and  still  omit- 
ted to  state  the  valuation,  all  this  would  not  be  a  fraud,  and 
in  the  absence  of  fraud  would  constitute  no  defence.  The 
terms  of  the  instruction  are  at  least  calculated  to  convey  that 
idea,  and  the  instruction  ought  not  to  have  been  given. 

It  is  not  necessary  to  pass  upon  other  alleged  errors.  For 
the  errors  indicated  the  judgment  of  the  Appellate  Court  is 
reversed,  and  the  cause  remanded,  that  the  judgment  of  the 
trial  court  may  be  reversed  and  the  cause  sent  back  for  a 
new  trial. 

Judgment  reversed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  opinion. 
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ABANDONMENT. 

AS  TO  THE  USE  OF  A  STREET. 

What  facts  will  indicate  an  abandonment  by  the  public.  See  HIGH- 
WAYS, 10. 

ABSTKACT    OF    KECOKD.      See    PKACTICE    IN    THE    SUPREME 
COURT,  1. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Evidence  to  overcome  certificate. 

1.  In  the  absence  of  proof  of  fraud  and  collusion  on  the  part  of  the 
officer  taking  and  certifying  the  acknowledgment  of  a  deed,  the  officer's 
certificate  of  the  acknowledgment,  in  proper  form,  must  prevail  over  the 
unsupported  testimony  of  the  party  grantor  that  the  same  is  false  and 
forged.     Heacoch  v.  Lubuke,  396. 

As  to  deeds  executed  in  another  State. 

2.  Proof  of  conformity  to  the  law  of  such  State.  A  deed  executed 
and  acknowledged,  or  proved,  in  another  State,  conveying  land  in  this 
State,  may  be  shown  to  have  been  executed  and  acknowledged,  or  proved, 
in  conformity  with  the  laws  of  such  other  State,  by  any  legal  mode  of 
proving  that  fact.  The  foreign  statute  being  proved,  the  certificates  of 
acknowledgment  will  show  for  themselves  whether  they  conform  to  it, 
and  nothing  more  is  needed,  if  such  conformity  is  thereby  shown.  Eagan 
v.  Connelly,  458. 

ACTIONS. 
Of  a  demand. 

1.  Whether  necessary.  If  bonds  are  delivered  by  one  person  to 
another  under  a  written  contract  to  return  the  same  "whenever  called 
for,"  no  duty  to  return  the  bonds  or  their  proceeds  will  arise  until  an 
actual  demand  for  the  same  is  made,  and  no  right  of  action  will  accrue 
to  the  lender  until  after  such  demand  is  made,  and  the  Statute  of  Limi- 
tations will  not  commence  to  run  until  the  cause  of  action  accrues.  Sel- 
leck  v.  Sellech  et  al.  389. 
43—107  III. 
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ACTIONS.     Continued. 
Damages  foe  breach  of  contract. 

2.  And  to  compel  assignment  of  interest  in  patent — remedy  at  law, 
not  in  chancery.     See  CHANCERY,  1. 

For  improper  use  of  highway. 

3.  Trespass,  at  the  suit  of  the  owner  of  the  fee.     See  TRESPASS,  1. 
Purchaser — prior  incumbrance. 

4.  Action  by  the  holder  of  the  mortgage  indebtedness  against  the 
purchaser.     See  PURCHASERS,  3  to  8. 

Recovery  upon  a  quantum  meruit. 

5.  In  the  case  of  a  building  contract,  where,  for  some  reason,  the 
work  is  not  completed.     See  CONTRACTS,  19. 

ADMINISTRATION  OF  ESTATES. 
In  chancery. 

1.  Whether  equity  will  interpose  in  the  administration  of  estates. 
It  is  well  settled  that  a  court  of  chancery  will  not,  except  in  extraor- 
dinary cases,  supersede  the  probate  court  in  the  administration  of  an 
estate.     Harding  v.  Shepard  el  al.  264. 

2.  A  purchaser  of  land  at  an  administrator's  sale,  after  his  purchase 
bought  a  claim  which  had  been  allowed  against  the  estate,  which  was  due 
from  the  testator  in  his  lifetime,  and  refused  to  pay  his  bid,  offering  to 
set  off  this  claim  against  it.  The  administrator  refused  to  allow  the  set- 
off, in  view  of  the  complicated  and  unsettled  condition  of  the  estate,  and 
the  purchaser  applied  to  the  circuit  court  which  ordered  the  sale,  to  com- 
pel the  administrator  to  do  so,  which  court  decided  against  him.  He 
then  applied  to  the  probate  court,  and  that  court  decided  the  same  way. 
Without  appealing  from  either  of  these  orders  he  filed  his  bill  in  chan- 
cery, by  which  he  sought  to  take  the  administration  of  this  estate  from 
the  probate  court  and  relitigate  the  matters  so  passed  upon  by  those 
courts:  Held,  that  the  case  was  not  one  of  equitable  cognizance,  as  all 
the  purchaser's  rights  might  have  been  fully  protected  in  the  probate 
court,  and  if  that  court  failed  to  apply  the  proper  principles  of  law,  his 
remedy  was  by  appeal.     Ibid.  264. 

Administration  on  live  man's  estate. 

3.  Is  null  and  void.  A  grant  of  administration  on  the  estate  of  a 
person. who  is  living,  together  with  all  acts  done  under  such  grant,  is 
absolutely  null  and  void.  The  only  jurisdiction  the  county  court  has  in 
respect  to  the  administration  of  estates,  is  over  the  estate  of  deceased 
persons.     Thomas  et  al.  v.  The  People,  use  of  Joiner,  517. 

4.  In  this  case  moneys  which  were  the  proceeds  of  a  sale  in  partition 
came  to  the  hands  of  the  master  in  chancery.  Prior  to  that  time,  one  of 
the  parties  in  interest  had  absented  himself  from  his  home,  and  not  hav- 
ing been  heard  from  by  his  relatives  or  acquaintances  for  more  than  seven 
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ADMINISTRATION  OF  ESTATES. 
Administration  on  live  man's  estate.     Continued. 

years,  administration  was  granted  on  his  estate,  on  the  hypothesis  he  was 
dead.  The  master  in  chancery  thereupon  paid  over  to  the  administrator 
the  portion  of  the  money  belonging  to  his  supposed  intestate.  It  turned 
out  that  the  person  supposed  to  be  dead  was  still  alive,  and  it  was  held, 
he  was  entitled  to  recover  from  the  master  the  money  which  had  come  to 
his  hands,  and  which  he  had  improperly  paid  over  under  the  void  grant 
of  administration.     Thomas  et  al.  v.  The  People,  use  of  Joiner,  517. 

Set-off— as  against  claim  due  an  estate. 

5.  Generally .  In  an  action  to  recover  a  demand  accruing  to  an  ex- 
ecutor or  administrator  after  the  death  of  the  testator  or  intestate,  the 
defendant  can  not  set  off  a  debt  due  from  the  testator  or  intestate  in  his 
lifetime.     Harding  v.  Shepard  et  al.  264. 

6.  As  against  purchase  price  of  land  bought  at  administrator's 
sale.  A  purchaser  of  land  at  an  administrator's  sale  bought  up  a  claim 
allowed  against  the  estate,  which  he  offered  to  set  off  against  the  demand 
for  the  purchase  money.  From  the  numerous  suits  and  protracted  liti- 
gation growing  out  of  the  settlement  of  the  estate  and  the  adjustment  of 
claims,  the  costs  and  expenses  of  administration  were  greatly  enhanced, 
and  it  was  unknown,  by  reason  of  pending  litigation,  what  portion  of  the 
proceeds  of  the  sale  of  the  land  would  go  to  the  payment  of  other  claims, 
so  that  it  was  impossible  for  the  administrator  or  the  court  to  know  what 
amount  of  the  purchase  money  could,  consistently  with  the  rights  of 
other  claimants  then  not  determined,  be  allowed  in  favor  of  the  claim  so 
held  by  the  purchaser.  In  this  state  of  the  case  the  administrator  ap- 
plied to  the  court  which  had  ordered  the  sale,  for  an  order  to  compel  the 
purchaser  to  complete  his  purchase,  and  the  purchaser  entered  a  motion 
to  require  the  administrator  to  convey  to  him  in  payment  of  his  claim, 
which  last  motion  was  denied,  and  the  purchaser  ordered  to  pay  the  pur- 
chase money  within  thirty  days,  and  in  default  thereof  that  the  adminis- 
trator sell  the  property  again.  Without  appealing  from  these  orders  the 
purchaser  filed  his  bill  against  the  administrator  and  others  to  enjoin  a 
re-sale,  and  seeking  to  compel  a  conveyance  to  him  in  payment  of  his 
claim,  which  bill  the  court,  on  a  hearing,  dismissed:  Held,  that  the  bill 
was  properly  dismissed,  there  being  no  such  special  circumstances  as  to 
justify  a  set-off.     Ibid.  264. 

Partition  of  mortgaged  premises. 

7.  Whether  decree  binding  on  administrator  of  mortgagee.  Where 
a  proceeding  for  the  partition  of  land  is  had,  making  a  mortgagee  of  an 
interest  in  the  premises  a  party,  his  administrator  claiming  title  by  pur- 
chase under  a  decree  for  the  foreclosure  of  the  mortgage,  will  be  bound 
by  the  decree  and  sale  in  the  suit  for  partition.     Thompson  v.  Frew, 
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AGENCY. 

Principal  and  agent. 

Liability  of  the  former  to  the  latter  on  purchases  made — as,  in  case 
of  a  commission  merchant  buying  grain  for  another.  See  COMMIS- 
SION MERCHANT,  1. 

ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE, 
1,  2,  3. 

ALIMONY.     See  DIVORCE  AND  ALIMONY,  1,  2,  3. 

AMENDMENTS  AND  JEOFAILS. 

Making  new  parties  plaintiff. 

1.  In  an  action  on  the  case  for  fraud  and  deceit  in  the  purchase  of 
goods,  where  the  evidence  shows  that  other  persons  than  those  already 
made  parties  had  an  interest  in  the  profits  of  the  goods  sold  by  the 
plaintiff,  an  amendment  making  such  persons  co-plaintiffs  is  properly 
allowed  on  the  trial.     Lockivood  v.  Doane  et  al.  235. 

Omission  to  amend,  after  leave. 

2.  Cured  by  verdict.  Where  an  amendment  of  the  papers  and  pro- 
ceedings in  a  case  is  allowed,  making  other  persons  co-plaintiffs  in  the 
suit,  a  failure  to  make  the  change  in  the  papers,  etc.,  by  interlineation, 
is  nothing  more  than  a  technical  omission,  and  is,  after  verdict,  cured 
by  the  Statute  of  Amendments  and  Jeofails.     Ibid.  235. 

Defective  pleading. 

3.  Cured  after  judgment.  If  no  motion  is  made  in  arrest  of  judg- 
ment, section  6  of  the  Statute  of  Amendments  prevents  a  reversal  "for 
any  mispleading,  insufficient  pleading,"  etc.  The  rule  is,  a  verdict  will 
aid  a  defective  statement  of  title,  but  will  never  assist  a  statement  of  a 
defective  title  or  cause  of  action.     Barnes  v.  Brookman  et  al.  317. 

Striking  items  from  bill  of  particulars. 

4.  As  an  encroachment  upon  the  right  of  trial  by  jury.    See  JURY,  1. 

Precept  for  sale  of  land  for  taxes. 

5.  Of  its  amendment— notice.  See  TAXATION  AND  TAX  TI- 
TLES, 12. 

APPEALS  AND  WRITS  OF  ERROR. 
Writ  of  error— as  a  new  suit. 

1.  The  suing  out  of  a  writ  of  error  is  the  commencement  of  a  new 
suit  for  all  purposes.  International  Bank  of  Chicago  et  al.  v.  Jenkins 
et  al.  291. 

Whether  constitutional  question  involved. 

2.  To  give  this  court  jurisdiction  of  an  appeal  directly  from  the 
trial  court,  on  the  alleged  ground  that  a  constitutional  question  is  in- 
volved, a  constitutional  question  must  really  exist  and  be  presented  in 
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APPEALS  AND  WRITS  OF  ERROR. 
Whether  constitutional  question  involved.     Continued. 

the  case,  and  not  have  been  settled  by  this  court.  Parties  can  not  con- 
fer jurisdiction  in  such  cases  by  merely  assigning  an  error  that  a  law  is 
unconstitutional,  or  by  presenting  such  a  question  in  argument,  when 
such  question  has  already  been  definitely  settled.  City  of  Virden  v. 
Allan,  505. 

In  suit  to  foreclose. 

3.  Where  there  is  no  adverse  claim.  An  appeal  does  not  lie  from  a 
decree  of  the  circuit  court  foreclosing  a  mortgage  or  deed  of  trust,  di- 
rectly to  this  court,  where  no  adverse  claim  of  title  is  set  up  in  defence 
by  any  of  the  defendants.     Gage  v.  Pease  et  at.  598. 

In  forcible  detainer. 

4.  Whether  appeal  lies  directly  to  Supreme  Court.  An  appeal  does 
not  lie  from  a  judgment  in  an  action  of  forcible  detainer  from  the  trial 
court  to  this  court,  there  being  no  freehold  involved.  Yokem  v.  Lovell, 
209. 

As  TO  THE  amount  involved. 

5.  Whether  more  than  $1000  is  involved.  A  person  gave  his  sureties 
on  his  official  bond,  as  indemnity,  his  two  notes,  one  for  $1000  and  the 
other  for  $1500,  secured  by  mortgage  on  real  estate.  The  sureties  having 
been  compelled  to  pay  money  for  him  on  his  bond,  and  being  sued  in 
another  suit  on  the  bond,  and  threatened  with  others,  filed  their  bill  to 
foreclose  the  mortgage,  making  a  prior  mortgagee  a  party.  The  court 
found  the  sums  due  on  both  mortgages  at  their  face,  and  ordered  sale  of 
the  premises  for  over  $3000,  out  of  which  was  to  be  paid  the  prior  mort- 
gage (about  $600)  and  the  complainants  $274.35,  then  due  them,  and 
ordered  the  balance  of  the  proceeds  of  sale  to  be  brought  into  court,  to 
abide  its  further  order  in  case  of  any  further  payments  by  the  complain- 
ants. This  decree  was  affirmed  by  the  Appellate  Court,  and  the  mort- 
gagor appealed  to  this  court:  Held,  that  the  amount  actually  involved 
in  the  suit  was  the  $600,  to  be  paid  on  the  prior  mortgage,  together  with 
the  $274.35  to  reimburse  the  complainants,  which  aggregate  less  than 
$1000,  so  the  appeal  would  not  lie.  Sedgwick  et  al.  v.  Johnson  et.al. 
385. 

6.  In  replevin.  An  appeal  lies  from  the  Appellate  Court  to  this  court 
in  an  action  of  replevin,  where  the  value  of  the  property  replevied  exceeds 
$1000,  without  regard  to  the  extent  of  the  interest  of  the  contesting  par- 
ties thereto.  If  the  evidence  shows  the  property  to  exceed  this  sum  in 
value,  this  court  will  have  jurisdiction.     Cummins  v.  Holmes  et  al.  552. 

Reviewing  controverted  questions  of  fact.    * 

7.  In  an  action  on  the  case  to  recover  for  the  death  of  the  plaintiff's 
intestate,  occasioned  by  the  alleged  negligence  of  the  defendant,  in  which 
the  plaintiff  recovered,  and  the  judgment  is  affirmed  by  the  Appellate 
Court,  it  will  be  assumed  that  whatever  the  evidence  tended  to  prove  was 
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Reviewing  controverted  questions  of  fact.     Continued. 

found  in  favor  of  the  plaintiff,  and  such  finding  is  conclusive  upon  this 
court.     Missouri  Furnace  Co.  v.  Abend,  44. 

8.  Where  there  is  a  direct  conflict  in  the  testimony  on  almost  all  the 
material  facts,  in  an  action  on  the  case  to  recover  for  a  personal  injury 
caused  by  negligence,  a  finding  by  the  jury  for  the  plaintiff  implies  a 
finding  of  every  fact  the  evidence  tends  to  establish  in  favor  of  the  plain- 
tiff necessary  to  sustain  the  action,  and  when  the  Appellate  Court  finds 
the  facts  the  same  way  by  affirming  the  judgment,  such  finding  is  con- 
clusive on  this  court.  Lake  Erie  and  Western  Railway  Co.  v.  Zof- 
finger,  199. 

9.  In  an  action  on  the  case  for  fraud  and  deceit  in  the  purchase  of 
goods,  where  the  judgment  is  affirmed  by  the  Appellate  Court,  this  court 
is  prohibited  from  considering  the  evidence  on  controverted  questions  of 
fact,  further  than  to  determine  whether  the  instructions  are  supported  by 
it.     Lockwood  v.  Doane  et  al.  235. 

10.  In  contested  will  cases  in  chancery  the  finding  of  the  jury  is  con- 
clusive, unless  clearly  against  the  weight  of  evidence.  In  this  respect 
such  cases  differ  from  ordinary  cases  in  chancery,  and  are  treated  the 
same  as  cases  at  law.  And  in  such  a  case  the  finding  of  the  Appellate 
Court  in  conformity  with  the  verdict  of  the  jury,  is  conclusive  upon  this 
court  upon  all  controverted  questions  of  fact,  the  same  as  in  an  action  at 
law.     Long  et  al.  v.  Long  et  al.  210. 

Finding  of  facts— presumption. 

11.  Effect  of  affirmance  by  Appellate  Court.  Where  there  is  a  con- 
troversy as  to  a  fact  necessary  to  the  plaintiff's  right  to  recover,  and  the 
court  finds  for  the  defendant  without  stating  any  propositions  of  law,  it 
will  be  presumed  the  judgment  was  based  upon  a  finding  of  the  facts 
against  the  plaintiff;  and  when  the  Appellate  Court  fails  to  recite  in  its 
judgment  a  finding  of  the  facts  differently  from  that  of  the  trial  court, 
the  affirmance  of  the  judgment  will  be  taken  as  a  finding  of  the  facts  the 
same  way.     Padclon  et  al.  v.  People's  Ins.  Co.  19G. 

Judgment  lien. 

12.  Effect  of  an  appeal  in  respect  to  the  judgment  appealed  from — 
and  its  capacity  to  become  a  lien.     See  LIENS,  2. 

APPEARANCE. 
As  A  waiver  of  defect  in  process. 

1.  Although  a  justice's  summons,  issued  against  an  owner  whose  land 
is  sought  to  be  condemned  for  a  public  road,  giving  him  notice  of  the 
time  and  place  of  the  assessment  of  his  damages,  does  not  run  in  the 
name  of  the  People,  as  required,  his  appearance  at  the  trial  without  ob- 
jection is  a  waiver  of  the  defect,  and  gives  the  court  jurisdiction  of  his 
person.     McManus  v.  McDonough  et  al.  93. 
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APPLICATION  OF  PAYMENTS.     See  PAYMENT. 

APPEOPKIATIONS. 
At  what  time  they  lapse. 

1.  And  cease  to  have  validity.  By  a  settled  construction  of  section 
18,  of  article  4,  of  the  constitution  of  1870,  all  appropriations,  whether 
general  or  special,  when  otherwise  unlimited,  will  continue  in  force  and 
be  available  for  the  purposes  intended,  until  the  expiration  of  the  first 
fiscal  quarter  after  the  adjournment  of  the  next  regular  session  of  the 
General  Assembly,  at  which  time  all  appropriations  must  lapse,  and  cease 
to  be  of  any  validity.     The  People  ex  rel.  v.  Swigert  et  al.  404. 

ARBITRATION  AND  AWARD. 
What  constitutes. 

1.  Settlement  of  partnership  through  aid  of  another  is  not  an  arbi- 
tration and  award.  Where  partners  sought  and  obtained  the  aid  of  an 
accountant  in  adjusting  their  accounts,  for  the  purpose  of  a  settlement, 
and  he  prepared  a  paper  showing  what  he  considered  a  fair  settlement 
between  them,  which  they  adopted:  Held,  that  this  was  no  arbitration, 
and  the  paper  prepared  by  the  accountant  was  no  award,  it  merely  con- 
stituting a  settlement,  liable  to  be  opened  for  mistake.  Stage  v.  Gorich, 
3G1. 

ASSESSORS  PLAT. 

For  purposes  of  taxation.     See  TAXATION  AND  TAX  TITLES, 

4,  5,  6. 

ATTACHMENT  OF  WATER  CRAFT. 
Of  the  pleadings  and  practice. 

1.  In  a  proceeding  under  the  statute  relating  to  the  attachment  of  water 
craft,  the  petition,  the  answer,  and  the  replication,  are  all  the  pleadings 
contemplated  by  the  act,  and  all  that  are  proper  in  such  a  case.  Lang- 
don  et  al.  v.  Wilcox  et  al.  606. 

2.  In  a  suit  commenced  under  the  statute,  a  petition  was  filed,  and 
there  was  a  seizure  of  the  craft,  and  a  bond  given  releasing  the  craft 
from  the  attachment.  There  was  an  answer  to  the  petition,  and  a  repli- 
cation. In  addition  to  these  pleadings  there  was  a  common  law  declara- 
tion in  assumpsit,  a  plea  of  non  assumpsit,  and  issue  joined  on  the  plea. 
The  plaintiff  moved  the  court  to  set  the  case  for  trial  on  the  common  law 
pleadings,  which  the  court  refused  to  do.  The  defendant  thereupon 
entered  his  motion  that  the  common  law  pleadings  be  stricken  from  the 
files.  This  motion  the  court  sustained;  and  in  this  there  was  no  error, 
because  these  common  law  pleadings  were  irregular,  and  foreign  to  the 
proceeding.     Ibid.  606. 
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ATTACHMENT  OF  WATEK  CRAFT. 

Of  the  pleadings  and  practice.     Continued. 

3.  Had  the  plaintiff,  however,  desired  to  abandon  altogether  the  stat- 
utory proceeding  already  commenced,  and  with  such  view  had  asked 
permission  to  change  the  form  of  action  by  the  substitution  of  an  action 
of  assumpsit,  and  further,  had  asked  that  these  common  law  pleadings 
might  stand  as  the  pleadings  in  the  cause,  it  is  thought  the  motion  should 
have  been  allowed.     Langdon  et  al.  v.  Wilcox  et  al.  606. 

4.  The  giving  of  a  bond,  under  the  15th  section  of  the  act,  for  the 
release  of  the  vessel  from  the  attachment,  in  nowise  affects  the  mode  of 
procedure,  except  that  the  judgment,  if  for  the  plaintiff,  instead  of  order- 
ing the  attached  vessel  to  be  sold  for  the  satisfaction  of  the  amount  found 
to  be  due,  will  be  entered  against  the  defendant  and  his  sureties  on  the 
bond,  with  an  award  of  a  general  execution.  The  bonding  of  the  vessel 
does  not  relieve  the  plaintiff  from  the  burden  of  proving  his  case  as 
made  in  the  petition.  So  much  of  the  proviso,  in  section  21  of  the  act, 
as  declares  that  in  case  of  a  release  of  the  attached  vessel  upon  bond, 
"the  subsequent  proceedings  shall  be  the  same  as  now  provided  b}7  law 
in  personal  actions  in  the  courts  of  record  in  this  State, "  refers  to  the 
awarding  of  a  general  execution,  and  the  subsequent  proceedings  there- 
under.    Ibid.  606. 

ATTORNEY'S  FEES. 

AS  TO  AMOUNT  TO  BE  RECOVERED. 

And  how  the  value  of  services  to  be  ascertained.  See  EVIDENCE, 
9,  10. 

BANKRUPTCY. 
Limitation. 

In  suits  for  or  against  assignee  in  bankruptcy.  See  LIMITA- 
TIONS, 6. 

BILLS   OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 2  to  5. 

BILL  OF  REVIEW. 
Or  bill  in  the  nature  of  a  bill  of  review. 

When  the  proper  remedy.     See  JUDGMENTS  AND  DECREES,  3. 

BOARD  OF  TRADE. 
Certificate  of  membership. 

1.  Is  not  property — so  as  to  be  subject  to  judicial  sale.  A  certifi- 
cate of  membership  in  the  board  of  trade  of  the  city  of  Chicago,  is  not 
property,  in  any  such  sense  as  to  render  it  liable  to  be  subjected  to  the 
payment  of  the  debts  of  the  holder  by  legal  proceedings.  Barclay  v. 
Smith,  349. 
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BOAKD  OF  TRADE.     Certificate  of  membership.     Continued. 

2.  The  board  of  trade  of  the  city  of  Chicago  is  a  corporation.  Under 
its  charter  and  by-laws  no  one  can  become  a  member  except  Tipon  a 
favorable  vote  of  not  less  than  ten  of  the  board  of  directors;  nor  is  a 
certificate  of  membership  transferable  to  any  person  except  he  be  ap- 
proved by  the  directory,  after  due  notice.  The  right  of  membership  is 
not  a  right  which  the  holder  can  dispose  of  as  he  pleases;  nor  can  it  be 
enforced  in  favor  of  a  purchaser  or  assignee  of  the  certificate,  by  the 
courts.  It  has  none  of  the  elements  of  property  to  render  it  liable  to 
judicial  sale.     Barclay  v.  Smith,  349. 

Buying  for  "future  delivery." 

3.  Commission  merchant  must  sell  when  directed  by  the  customer 
for  whom  he  buys— measure  of  damages  in  case  of  refusal.  See  COM- 
MISSION MERCHANT,  2,  3. 

BONDS. 
Bond  good  as  a  common  law  obligation. 

1.  Though  not  in  compliance  with  the  statute.  An  obligation  en- 
tered into  voluntarily,  and  for  a  sufficient  consideration,  unless  it  con- 
travenes the  policy  of  the  law,  or  is  repugnant  to  some  provision  of  the 
statute,  is  valid  at  common  law,  notwithstanding  the  attempt  may  have 
been  to  execute  it  pursuant  to  a  statute  with  the  terms  of  which  it  does 
not  strictly  comply.     Barnes  v.  Brookman  et  al.  317. 

Injunction  bond. 

2.  Of  its  conditions.  It  has  been  held,  in  case  of  enjoining  the  col- 
lection of  a  promissory  note,  the  statute  prescribes  no  rule  in  regard  to 
the  conditions  to  be  inserted  in  the  bond,  and  that  the  chancellor  or 
master  may,  hence,  in  the  exercise  of  a  reasonable  discretion,  require 
the  complainant  to  give  security  for  the  payment  of  the  debt,  in  case  he 
fails  to  maintain  his  suit.     Ibid.  317. 

BOUNDARIES. 

HOW  DETERMINED. 

Designated  corners -of  lots,  and  other  fixed  monuments,  to  prevail 
over  a  plat.     See  CHANCERY,  11. 

BUILDING  CONTRACTS.  See  CONTRACTS,  16  to  19. 

BURDEN  OF  PROOF.  See  EVIDENCE,  26,  27. 

BURNT  RECORDS  ACT. 

*  AS  TO  POSSESSION  BY  PETITIONER. 

1.  Proceeding  distinguished  from  a  bill  to  quiet  title.  Under  what 
is  known  as  the  "Burnt  Records  act,"  the  petition  to  establish  title  need 
not  show  that  the  petitioner  is  in  possession  of  the  land,  or  that  it  is 
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BURNT  RECORDS  ACT.  As  to  possession  by  petitioner.  Continued. 
vacant  and  unoccupied,  as  is  required  on  bill  to  quiet  title.  Section  16 
of  that  act  expressly  authorizes  the  petitioner  to  make  all  persons  in  pos- 
session, or  claiming  an  interest  in  the  land,  parties  defendant,  thus  creat- 
ing a  clear  and  marked  distinction  between  a  case  under  that  act  and  a 
bill  to  quiet  title.     Heacpck  v.  Lubuke,  396. 

Constitutionality. 

2.  The  Burnt  Records  act  is  not  unconstitutional,  as  depriving  the 
parties  of  a  trial  by  jury,  but  is  a  valid  law.     Ibid.  396. 

CARRIERS. 
Concealing  value  of  package. 

1.  In  case  of  shipping  by  express — whether  fraudulent.  In  an  action 
against  an  express  company  to  recover  for  the  loss  of  three  packages  of 
furs,  in  which  a  fraudulent  concealment  of  the  value  of  the  packages  was 
relied  on  in  defence,  the  court,  in  substance,  instructed  the  jury,  that 
although  the  clause  in  the  receipt  exempting  the  company  from  any 
greater  liability  than  $50  for  a  package  unless  its  value  was  truly  given, 
may  have  been  known  to  the  plaintiffs,  and  that  it  was  intended  to  apply 
to  the  packages  shipped,  and  although  the  plaintiffs  accepted  the  receipt 
with  all  this  knowledge,  and  without  objection  thereto,  and  although  the 
plaintiffs  had  agreed  to  pay  a  valuation  charge  on  the  character  of  goods 
embraced  in  the  shipment,  and  omitted  to  state  a  valuation,  all  this  would 
not  be  a  fraud,  and  in  the  absence  of  fraud  such  omis-sion  would  consti- 
tute no  defence:  Held,  the  instruction  should  not  have  been  given. 
Adams  Express  Co.  v.  Boskowitz  et  al.  680. 

Contract — express  receipt. 

2.  As  to  the  parties  to  the  contract.     See  CONTRACTS,  4. 

CERTIORARI. 

At  common  law. 

1.  No  evidence  allowed  aside  from  the  record  returned.  On  an 
application  for  a  common  law  writ  of  certiorari  to  quash  proceedings  to 
establish  a  public  road,  the  trial  must  be  had  on  the  record  of  the  pro- 
ceedings returned,  and  oral  evidence  can  not  be  heard  to  aid  or  contra- 
dict the  record,  yet  the  court  may  indulge  all  natural  presumptions  and 
proper  conclusions  from  the  record.     McManus  v.  McDonough  et  al.  95. 

CHANCERY. 
Jurisdiction — remedy  at  law. 

1.  To  recover  damages  for  breach  of  contract — and  to  compel  the 
assignment  of  an  interest  in  a  patent.  A  court  of  equity  has  no  juris-» 
diction  of  a  bill  seeking  solely  to  recover  damages  for  a  breach  of  a  con- 
tract to  perform  services,  and  to  assign  an  interest  in  letters  patent,  when 
there  is  no  partnership  account  to  be  adjusted,  and  the  contract  is  a  per- 
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CHANCEKY.     Jurisdiction — remedy  at  law.     Continued. 

sonal  one  between  the  parties,  not  as  partners,  but  as  individuals.  The 
remedy  in  such  case  is  complete  and  adequate  at  law  upon  the  covenants 
of  the  contract.      Werden  et  al.  v.  Graham  et  al.  109. 

Pleading  in  chancery. 

2.  Allegations  in  answer  to  bill  to  foreclose,  construed.  A  person 
was  made  a  defendant  to  a  bill  to  foreclose  a  mortgage,  under  the  allega- 
tion that  he  had,  or  claimed  to  have,  some  interest  in  the  mortgaged 
premises,  etc.  In  his  answer  he  alleged  that  he  held  a  tax  title  upon 
certain  of  the  property,  but  did  not  claim  title  thereby,  and  then  made 
a  statement  of  the  amount  he  was  entitled  to  upon  a  redemption  from 
the  tax  sale,  and  concluded  by  praying  that  his  said  statement  be  allowed: 
Held,  that  the  answer  did  not  set  up  any  claim  of  title,  but  only  sought 
to  have  allowed  to  him,  out  of  the  proceeds  of  the  sale,  such  a  sum  as 
he  would  be  entitled  to  on  a  redemption.     Gage  v.  Pease  et  al.  598. 

3.  Plea  of  former  adjudication — its  sufficiency.  To  a  bill  in  chan- 
cery to  set  aside  two  tax  deeds  held  by  the  defendant  as  a  cloud  on 
complainant's  title,  the  defendant  pleaded  in  substance  that  the  com- 
plainant purchased  the  property  in  question  during  the  pendency  of  a 
bill  in  equity  filed  by  his  grantor  against  this  defendant  for  the  same 
purpose  as  the  present  bill;  that  the  former  cause  was  brought  to  issue, 
and  the  bill  dismissed  for  want  of  equity,  and  such  former  adjudication 
is  set  up  in  bar  of  this  suit:  Held,  that  while  the  plea  did  not  come  up 
strictly  to  the  requirements  of  the  authorities,  it  was  substantially  suffi- 
cient, under  our  practice,  without  reciting  all  the  allegations  of  the  former 
bill,  as  avoiding  prolixity  in  pleading.     Gage  v.  Swing,  11. 

Creditor's  bill. 

4.  Distribution  of  proceeds  of  sale.  Where  a  receiver  is  appointed, 
under  a  creditor's  bill,  to  receive  and  collect  rents,  under  an  allegation  of 
the  insolvency  of  the  debtor,  if  this  is  denied  in  the  answer  such  rents 
in  the  hands  of  the  receiver  can  not  be  applied  on  the  creditor's  judg- 
ment without  proof  of  the  debtor's  insolvency,  and  that  the  property  sub- 
ject to  levy  and  sale  is  not  sufficient  to  satisfy  the  debt  or  judgment.  In 
the  absence  of  such  proof  the  court  should  order  the  receiver  to  pay  such 
rents  to  the  defendant— the  owner  of  the  land.  Greenman  et  al.  v. 
Greenman,  104. 

Bill  to  redeem. 

5.  From  sale  on  execution — after  expiration  of  time — where  fraud 
was  practiced.  Land  was  sold  on  execution,  at  a  grossly  inadequate 
price,  and  bid  in  by  one  who  was  the  family  physician  of  the  debtor, 
and  regarded  as  an  intimate  friend  and  adviser,  the  debtor  being  an  aged, 
illiterate  person,  almost  wholly  ignorant  of  his  legal  rights.  The  pur- 
chaser promised  to  give  the  debtor  all  the  time  he  wanted  to  redeem, 
telling  him  he  had  fifteen  months  in  which  to  redeem,  and  by  artifice 
and  misrepresentation  lulled  him  into  a  sense  of  security  until  the  time 


684 


INDEX, 


CHANCERY.     Bill  to  redeem.     Continued. 

of  redemption  had  passed,  with  the  knowledge  and  participation  of  the 
assignee  of  the  certificate  of  purchase,  to  whom  a  sheriff's  deed  was 
made.  It  was  held,  that  the  debtor,  under  these  circumstances,  was 
entitled,  on  bill  in  equity,  to  redeem  from  the  sale,  and  have  the  sheriff's 
deed  set  aside  as  a  cloud  on  his  title.  Palmer  v.  Douglas  et  al.  204. 
Setting  aside  sale  on  execution. 

6.  Inadequacy  of  price.  Inadequacy  of  price  at  a  sale  under  execu- 
tion, where  the  privilege  of  redemption  is  given,  is  no  ground  for  setting 
aside  the  sale  in  equity.     Dobbins  v.  Wilson  et  al.  17. 

Setting  aside  sale  under  trust  deed. 

7.  Inadequacy  of  price.  It  is  not  to  be  expected  that  property  will 
bring  as  much  at  a  forced  sale  as  if  sold  at  a  private  sale  by  judicious 
advertising  and  management,  and  because  it  does  not  is  no  sirfficient 
reason  for  setting  aside  the  sale,  when  there  are  no  unfair  or  fraudulent 
practices,  and  when  there  is  no  such  inadequacy  of  price  as  to  raise  a 
presumption  of  fraud.     Cleaver  et  al.  v.  Green  et  al.  67. 

Setting  aside  judicial  sale. 

8.  For  inadequacy  of  price.  Judicial  sales  will  not  be  set  aside  for 
mere  inadequacy  of  price,  unless  it  is  so  gross  as  to  amount  to  a  fraud. 
Berry  et  al.  v.  Lovi,  612. 

9.  Laches — as  a  bar  to  relief.  Where  property  is  sold  by  a  trustee 
under  a  power  in  a  trust  deed,  the  makers  of  which  had  conveyed  their 
equity  of  redemption  to  one  who  had  made  no  complaint,  and  about  five 
years  afterward  a  subsequent  purchaser  reconveyed  the  property,  when 
the  original  owners  filed  a  bill  to  set  aside  the  trustee's  sale  and  deed, 
for  irregularities,  it  was  held,  that  the  laches  in  the  case  was  of  itself  a 
bar  to  the  relief  sought,  when  no  satisfactory  excuse  wras  given  for  the 
delay.     Ibid.  67. 

Cloud  upon  title — tax  sale. 

10.  Setting  aside  sale  of  land  for  taxes — upon  terms— refunding 
taxes  paid.  If  the  owner  of  land  lies  by  and  permits  judgment  to  go 
against  his  land  for  taxes,  and  the  same  to  be  sold  and  paid  for,  it  is  the 
settled  law  of  this  court  that  before  he  can  have  the  sale  set  aside  as  a 
cloud  on  his  title,  be  must  tender  or  offer  to  pay  the  holder  of  the  cer- 
tificate the  purchase  money,  and  all  taxes  he  has  paid,  with  interest 
thereon.  A  bill  seeking  to  enjoin  the  making  of  a  tax  deed  on  the  ground 
of  mere  irregularities,  is  subject  to  demurrer  if  it  fails  to  offer  to  refund 
the  money  paid  by  the  holder  of  the  certificate.  Moore  v.  ~Wayman 
et  al.  192. 

Mistake. 

11.  Correcting  a  mistake  in  making  partition  of  lands — as  to  bound- 
aries. In  a  suit  for  the  partition  of  lands,  the  commissioners,  in  mak- 
ing the  partition,  reported  one  part  as  lot  3,  and  another  as  lot  6,  each 
of  which  was  described  by  metes  and  bounds,  whereby  a  strip  in  the 
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middle  was  included  in  both  lots  by  mistake  in  measurement,  and  made 
a  plat  of  the  lots  showing  their  relative  positions,  but  from  which  the 
boundaries  of  the  several  lots  could  not  be  ascertained.  The  decree,  in 
regard  to  the  description,  followed  the  report:  Held,  that  the  written 
description  given  of  each  lot,  designating  corners  and  other  fixed  monu- 
ments, must  prevail  over  the  plat,  and  it  being  apparent  from  such 
description  that  a  mistake  had  been  made,  a  court  of  equity  should  cor- 
rect the  same  by  dividing  such  strip  equally  between  the  owners  of  the 
two  lots.  Granting  such  relief  is  in  no  sense  changing  the  original  decree 
of  partition.  It  is  simply  correcting  an  omission  or  mistake.  DeWitt 
et  al.  v.  Hawkins,  109. 

12.  May  be  shown  by  parol  evidence,  and  corrected  in  equity.  Where 
a  mistake  is  made  in  a  contract  for  the  payment  of  a  given  sum  of  money, 
by  a  miscalculation  on  a  basis  adopted  by  both  parties,  it  is  competent 
to  allege  and  prove  the  mistake  in  a  court  of  equity,  and  parol  evidence 
is  admissible  to  prove  the  same.  McFarlane  v.  Williams,  33. 
Specific  performance. 

13.  Not  decreed  when  it  subserves  no  useful  purpose.  Courts  of 
equity  never  decree  the  specific  performance  of  a  contract  when  the  de- 
cree will  be  a  vain  and  imperfect  one.     Werden  et  al.  v.  Graham  et  al.  169. 

14.  So  a  contract  to  assign  an  interest  in  letters  patent  for  an  inven- 
tion will  not  be  specifically  enforced,  on  bill  filed  only  a  short  time  before 
the  patent  expires.     Ibid.  169. 

15.  Fraudulent  conveyance — when  subsequent  contract  to  reconvey 
may  be  enforced.  Although  a  conveyance  of  land  is  made  which  is 
fraudulent,  in  law,  as  to  creditors  of  the  grantor,  and  which  is  set  aside 
at  the  instance  of  his  creditors  in  a  proceeding  in  bankruptcy,  yet,  where 
the  grantor,  after  paying  all  his  debts  and  obtaining  his  discharge,  sur- 
renders to  his  grantee  the  notes  given  by  him,  and  the  latter,  in  consid- 
eration of  such  surrender,  relinquishes  all  his  right,  title  and  interest  in 
the  premises  under  the  conveyance,  which,  by  agreement,  is  to  be  can- 
celled, the  latter  agreement  may  be  enforced  in  equity,  as  the  transfer 
of  the  property  is  purged  of  the  fraud,  and  the  new  contract  is  founded 
on  a  valid  consideration.     Songer  et  al.  v.  Partridge  et  al.  529. 

16.  Laches — delay  in  seeking  to  enforce  an  agreement  to  make  a 
lease.  Where  a  bill  was  filed  within  three  months  after  the  absolute 
refusal  of  the  owner  of  premises  to  lease  the  same  to  the  complainant, 
according  to  his  written  agreement  to  do  so,  for  a  specific  performance 
of  the  contract,  and  the  complainant  in  the  meantime  gave  the  owner  no 
reason  to  believe  he  did  not  intend  to  insist  upon  the  performance  of  the 
contract,  the  delay  in  instituting  suit  was  held  no  bar  to  the  relief  sought. 
McFarlane  v.  Williams,  33. 

17.  Effect  of  insolvency  of  the  proposed  lessee.  Where  a  party 
agrees  to  lease  property  to  another,  the  insolvency  of  the  latter  is  no 
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reason  for  not  decreeing  a  specific  performance  of  the  agreement,  when 
he  has  offered  abundant  security  for  the  payment  of  the  rent,  which  is 
refused  because  the  owner  thinks  he  can  do  better,  and  therefore  deter- 
mines not  to  perform.     McFarlane  v.   Williams,  33. 
Rescission  of  contracts. 

18.  For  fraud.  Where  one  of  several  joint  owners  of  real  estate,  the 
legal  title  being  in  another  of  the  owners,  offered  his  services  to  negotiate 
the  purchase  of  the  same  from  the  holder  of  the  legal  title  for  a  pur- 
chaser who  was  ignorant  of  certain  facts  which  were  not  disclosed,  and 
which  would  operate  to  impair  the  title,  and  such  joint  owner  procured 
the  purchase,  which  was  accepted  in  ignorance  of  the  facts,  it  was  held, 
that  these  facts  constituted  constructive  fraud  on  the  part  of  the  person 
negotiating  the  purchase,  and  entitled  the  purchaser  to  rescind  the  con- 
tract, if  he  had  not  put  it  out  of  his  power  to  restore  the  whole  interest 
he  had  thus  been  induced  to  purchase.     Strong  et  al.  v.  Lord  et  al.  25. 

19.  Placing  the  other  party  in  statu  quo.  A  party  who  would  rescind 
a  contract  for  fraud,  must  restore  the  other  party  to  the  condition  in 
which  he  stood  before  the  contract  was  made.  So  where  the  purchaser 
of  land  sells  an  interest  therein,  and  receives  full  payment,  and  his 
vendee  dies  leaving  an  infant  heir  entitled  to  a  deed,  he  can  not  rescind 
his  own  purchase,  for  the  reason  that  he  can  not  restore  the  land  in  whole 
to  his  vendor.     Ibid.  25. 

20.  Power  to  decree  the  restoration  of  the  infant's  interest,  in  such 
case.  The  inability  of  the  parties  in  such  case  to  make  conveyance  of 
the  infant's  interest,  so  that  upon  the  rescission  of  the  original  contract  of 
sale  the  entire  property  might  be  restored,  can  not  be  aided  by  a  decree 
of  court  directing  such  conveyance,  for  the  want  of  authority  to  do  so, 
at  least  where  there  is  no  application  on  behalf  of  the  infant.     Ibid.  25. 

Granting  relief  upon  condition. 

21.  As,  to  be  made  dependent  upon  the  performance  of  some  duty  in 
the  future.  In  the  case  of  mutual  rights  and  duties,  it  is  common  for 
courts  of  chancery,  by  their  decrees,  to  prescribe  the  rights  of  parties 
upon  the  performance  of  some  duty  in  the  future, — as,  in  bills  for  redemp- 
tion, or  for  specific  performance,  in  which  the  complainant  must  offer  to 
do  equity,  and  pay  what  may  be  found  proper  to  be  paid;  and  this  rule 
applies  between  a  surety  and  creditor.  The  right  of  the  creditor  to  his 
money,  and  the  right  of  the  surety  to  the  securities  held  by  the  creditor, 
are  reciprocal  and  concurrent.     Moore  v.  Toplijf  et  al.  241. 

Eight  of  trial  by  jury. 

22.  In  chancery  —  generally.  Where  jurisdiction  is  bestowed  by 
statute  upon  a  court  of  chancery  in  a  case  where  there  existed  before  the 
adoption  of  the  constitution  a  remedy  at  law,  under  which  was  given  the 
right  of  trial  by  jury,  it  is  presumed  such  a  trial  would  be  allowed,  if 
asked,  on  a  trial  in  chancery,  and  obedience  paid  to  the  constitutional 
provision  giving  such  right.     Gage  v.  Ewing,  11. 
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23.  Act  to  quiet  title  and  remove  cloud  on  title  is  not  unconstitu- 
tional, as  depriving  party  of  trial  by  jury.  The  act  providing  that 
a  court  of  chancery  may  hear  and  determine  bill  to  quiet  title,  and  to 
remove  clouds  from  the  title  of  real  estate,  where  the  lands  are  unim- 
proved and  unoccupied,  is  not  in  violation  of  the  constitutional  guaranty 
of  trial  by  jury,  as  courts  of  chancery  may  submit  issues  of  fact  to  trial 
by  jury.  If  such  right  should  be  refused  by  the  court,  the  denial  thereof 
would  come  from  the  court,  and  not  from  the  law.     Gage  v.  Ewing.  11. 

Contesting  will — trial  by  jury. 

24.  How  far  the  finding  conclusive.     See  WILLS,  12. 
Administration  of  estates. 

25.  In  chancery— when  allowable.  See  ADMINISTRATION  OF 
ESTATES,  1,  2. 

Settlement. 

26.  May  be  opened  for  correction  of  mistakes.  See  SETTLE- 
MENT, 1. 

CLERKS  OF  COURTS. 
Office  hours. 

1.  The  6th  section  of  chapter  25,  Rev.  Stat.  1874,  entitled  "Clerks  of 
Courts,"  provides  that  the  clerks  of  certain  courts  therein  named  "shall 
keep  their  offices  open,  and  attend  to  the  duties  thereof,  from  eight 
o'clock  A.  M.  to  six  o'clock  P.  M.  of  each  working  day."  This  is  to  be 
understood  as  requiring  such  clerks  to  keep  their  offices  open  at  least 
during  the  hours  thus  designated,  but  not  as  in  any  way  affecting  their 
right  or  power  to  transact  official  business  during  any  other  hours  in  the 
day.     Zimmerman  v.  Cowan,  631. 

CLOUD  UPON  TITLE.     See  CHANCERY,  10. 

COMMISSIONERS  OF  HIGHWAYS.     See  HIGHWAYS,  5. 

COMMISSION  MERCHANT. 
Principal  and  agent. 

1.  Liability  of  the  former  to  the  latter  on  purchases  made — as,  in 
case  of  a  commission  merchant  buying  grain  for  another.  Where  an 
agent  or  commission  merchant  purchases  grain  for  his  principal  on  his 
order  to  do  so,  he  can  only  recover  of  the  latter  his  commissions,  unless 
he  has  actually  paid  for  the  grain,  or  the  loss  legally  sustained  by  the 
seller,  in  which  event  he  may  also  recover  what  he  has  thus  been  required 
to  pay.  It  is  not  sufficient  that  the  agent  purchasing  may  be  legally  liable, 
but  he  must  have  sustained  damage  by  actual  payment.  Brand  et  al.  v. 
Henderson  et  al.  141. 
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Buying  foe  customer  for  "future  delivery."* 

2.  Must  sell  when  directed.  Where  a  broker  or  commission  merchant 
purchases  grain  for  future  delivery,  in  his  own  name,  for  a  customer, 
he  is  bound  to  obey  a  direction  of  the  customer,  his  principal,  to  sell 
the  same  at  a  given  time,  or  terminate  his  agency,  if  the  character  of  the 
transaction  be  such  as  to  render  it  practicable  so  to  do,  by  putting  his 
contract  of  purchase  in  such  shape  that  it  may  be  transferred,  and  trans- 
fer the  same  to  his  principal;  and  if  he  fails  in  this,  aiid  loss  is  thereby 
incurred,  he  can  not  recover  of  his  principal  for  commissions,  and  money 
advanced,  but  the  latter  may  recover  of  him  whatever  damages  he  may 
have  sustained  by  the  neglect  to  sell  when  ordered.  If  the  broker  makes 
contracts  of  purchase  in  such  manner  that  they  can  not  practically  be 
transferred  to  his  principal,  he,  by  necessary  implication,  undertakes  to 
sell  when  ordered.     Cothran  v.  Ellis  el  al.  413. 

3.  Measure  of  damages  on  refusal  to  sell  when  ordered  by  his  prin- 
cipal. Where  a  broker  or  commission  man  purchases  in  his  own  name 
grain  for  his  principal,  to  be  delivered  at  a  future  day,  and  the  principal, 
before  the  grain  is  delivered,  directs  him  to  sell  the  same  at  a  certain 
price  then  current  in  the  market,  for  delivery  on  the  day  named  in  the 
original  contract  of  purchase,  and  the  broker  refuses  and  neglects  to 
make  such  sale  when  he  might  have  done  so,  and  a  loss  occurs,  the 
measure  of  his  principal's  damage  will  be  the  difference  between  the 
price  at  which  the  grain  wTas  purchased  and  the  price  at  which  the  broker 
was  directed  to  sell  it,  less  his  commissions  and  other  proper  charges. 
In  such  case  the  principal  is  not  bound  to  go  on  the  market  and  sell 
"short"  an  equivalent  amount  of  grain  for  delivery  at  the  same  time  of 
the  other  grain.     Ibid.  413. 

CONFLICT  OF  JURISDICTION.     See  JURISDICTION,  2. 

CONSIDERATION.      . 
Promise  without  consideration. 

1.  Not  binding.     See  CONTRACTS,  14. 

Between  whom  consideration  must  pass. 

2.  Where  a  purchaser  of  land  agrees  with  his  vendor  to  pay  a 
preexisting  mortgage— no  consideration  necessary  as  between  such 
purchaser  and  the  holder  of  the  mortgage.     See  PURCHASERS,  4. 

Of  an  agreement  to  make  a  lease. 

3.  Promise  to  pay  rent,  a  sufficient  consideration.  See  LAND- 
LORD AND  TENANT,  7. 

Assuming  the  debts  of  another. 

4.  Of  the  consideration.     See  CONTRACTS,  15. 

*As  to  the  necessity  of  giving  notice  to  the  customer  before  sale — and 
liability  in  case  of  a  wrongful  sale,  see  Denton  et  al.  v.  Jackson,  106  111.  433. 
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CONSTITUTIONAL  LAW. 
State  constitution. 

1.  As  a  limitation  of  powers.  A  State  constitution  is  a  limitation 
upon  the  powers  of  the  legislature,  and  the  legislature  possesses  every 
power  not  delegated  to  some  other  department,  or  expressly  denied  to  it 
by  the  constitution.      'Winch  v.  Tobin,  212. 

Appointment  of  park  commissioners. 

2.  Changing  the  mode  of  appointment  without  the  assent  of  those 
interested— constitutionality  of  the  act  of  1881.  See  PARK  COMMIS- 
SIONERS, 2,  3,  4. 

Appropriations. 

3.  When  they  lapse,  and  cease  to  have  validity.  See  APPROPRIA- 
TIONS, 1. 

"  Corporate  authorities" — taxation. 

4.  Who  may  be  considered  "corporate  authorities,"  for  purposes 
of  taxation — and  of  the  Board  of  Park  Commissioners,  in  that  regard. 
See  TAXATION,  1,  2,  3;  PARK  COMMISSIONERS,  1. 

Trial  by  jury— of  the  number. 

5.  On  assessment  of  damages  for  public  highway,  before  a  justice 
of  the  peace.     See  JURY,  3,  4. 

Jury  trials  in  chancery. 

6.  Act  giving  courts  of  chancery  power  to  entertain  bills  to  quiet 
title,  and  to  remove  cloud  on  title,  not  unconstitutional,  as  depriving 
the  parties  of  trial  by  jury.     See  CHANCERY,  22,  23. 

Burnt  Records  act. 

7.  The  Burnt  Records  act  is  not  unconstitutional,  as  depriving  the 
parties  of  a  trial  by  jury,  but  is  a  valid  law.     Heacock  v.  Lubuke,  396. 

Jurisdiction  of  probate  court. 

8.  In  the  matter  of  guardian's  sale  of  land— constitutionality  of 
the  act  of  1877.     See  PROBATE  COURTS,  1,  2. 

Private  law— as  containing  more  than  one  subject. 

9.  Under  constitution  of  1848.     See  STATUTES,  2. 

CONTESTED  ELECTIONS.     See  ELECTIONS,  1,  2,  3. 

CONTRACTS. 
Contracts  made  on  Sunday. 

1.  Are  valid.  A  contract  entered  into  on  a  Sunday  is  not  void  by 
reason  of  having  been  made  on  that  day,  either  at  the  common  law,  or 
under  the  261st  section  of  the  Criminal  Code,  forbidding  the  disturbance 
of  the  peace  and  good  order  of  society  by  labor,  etc.,  on  Sunday.  The 
statute  was  not  intended  to  prohibit  the  transaction  of  business  merely, 
as  distinguished  from  labor,  on  Sunday.  Decisions  of  other  courts, 
holding  a  different  rule,  were  made  under  statutes  essentially  different 
from  our  own.  Richmond  v.  Moore,  429. 
44—107  III. 
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CONTRACTS.     Continued. 
Whether  contract  or  a  gift. 

2.  Where  bonds  are  delivered  by  one  person  to  another  under  an 
express  promise,  made  in  writing,  by  the  latter,  to  return  the  same  "when- 
ever called  for,"  the  promise  is  a  written  contract,  the  terms  and  condi- 
tions of  which  can  not  lawfully  be  varied  or  modified  by  parol  proof,  and 
such  undertaking  is  entirely  incompatible  with  the  idea  of  an  absolute 
gift.     Selleck  v.  Selleck  et  ah  389. 

3.  Where  a  party  delivers  bonds  to  another  under  a  written  acknowl- 
edgment, from  which  it  is  evident  the  party  making  the  delivery  intends 
to  retain  his  right  to  call  for  them  if  circumstances  should  make  that 
course  desirable,  the  transaction  can  not  be  regarded  as  an  absolute  gift, 
even  though  he  never  expected  to  call  for  them.  ■  In  such  case  it  matters 
not  what  may  have  been  his  motives  for  such  action.     Ibid.  389. 

Who  are  the  parties  to  a  contract. 

4.  Of  an  express  receipt  of  goods  shipped.  A  party,  in  forwarding 
goods  by  express,  took  a  blank  receipt  of  the  United  States  Express 
Company,  and  wrote  the  word  "Adams"  over  the  words  "United  States," 
and  inserted  therein  a  description  of  the  goods,  leaving  an  exemption 
clause  unchanged,  so  that  it  read,  "the  said  United  States  Express  Com- 
pany are  not  to  be  held  liable,"  etc.,  which  receipt  was  signed  by  the 
agent  of  the  Adams  Express  Company,  and  delivered  to  the  shipper: 
Held,  that  the  United  States  Express  Company  was  in  no  sense  a  party 
to  the  contract  or  receipt,  and  that  in  a  suit  against  the  Adams  Express 
Company  an  instruction  stating  that  the  receipt  contained  on  its  face  no 
agreement  for  an  exemption  from  liability  between  the  plaintiffs  and 
defendant,  and  assuming  that  the  exemption  in  the  receipt  was  contained 
in  the  "contract  with  the  United  States  Express  Company,"* was  palpably 
misleading,  and  unwarranted.  Adams  Express  Co.  v.  Boskowits  et  ah 
660. 

Explaining  an  ambiguity. 

5.  Wlien  allowable.  A  blank  receipt  of  the  United  States  Express 
Company  for  goods  to  be  forwarded,  was  changed  by  erasing  the  words 
"United  States,"  and  inserting  over  the  same  the  word  "Adams,"  and 
signed  by  the  agent  of  the  Adams  Express  Company,  which  company 
received  the  goods  described  in  the  receipt,  but  the  clause  in  the  receipt 
as  to  the  limitation  of  the  company's  liability  was  left  unchanged,  so  that 
it  read,  "the  United  States  Express  Company  are  not  to  be  held  liable," 
etc.:  Held,  that  the  law,  in  the  absence  of  proof  dehors  the  receipt, 
would  not  determine  whether  such  limitation  clause  related  to  the  Adams 
or  the  United  States  Express  Company,  and  that  the  true  intent  of  the 
parties  giving  or  receiving  such  receipt  must  be  determined  from  circum- 
stances to  be  proved.     Ibid.  660. 

AS  TO  PRECEDENT  AND  CONCURRENT  CONDITIONS. 

6.  Before  a  party  can  enforce  a  contract  by  the  recovery  of  damages 
for  non-performance,  he  must  show  a  performance,  or  its  equivalent,  of 
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all  conditions  precedent  or  concurrent  to  be  done  by  him.  If  he  is  him- 
self in  default  of  payment,  and  his  default  has  not  been  waived,  he  can 
have  no  compensation  for  loss  of  profits  he  might  have  made  had  the 
contract  been  fully  performed.     Pennsylvania  Coal  Co.  v.  Ryan,  226. 

Omission  to  declare  forfeiture. 

7.  As  to  waiver  of  right  to  demand  concurrent  payment  on  delivery 
of  goods  sold.  A  coal  company  agreed  with  a  party  to  furnish  him  with 
3000  tons  of  coal  of  different  qualities,  to  be  all  taken  away  by  a  given 
time,  to  be  paid  for  at  different  prices.  The  purchaser  was  to  pay  cur- 
rently, as  he  received  the  coal  from  time  to  time,  so  as  to  keep  his 
account  down  to  $200  or  under,  and  to  pay  in  full  for  all  coal  received 
during  any  given  month  before  the  10th  of  the  succeeding  month.  For 
non-performance  on  the  part  of  the  purchaser  the  seller  had  the  right  to 
cancel  the  contract  and  forfeit  the  security  given,  which  was  a  note  of 
$1000,  secured  by  mortgage.  No  definite  time  was  fixed  for  the  delivery 
of  the  coal,  but  the  fair  inference  was  that  it  was  to  be  called  for  and 
taken  in  such  reasonable  installments,  from  time  to  time,  as  would  take 
all  the  coal  before  May  1,  1881.  Trie  purchaser  allowed  his  account  to 
reach  over  $600,  when  he  gave  a  note  for  $800,  secured  by  chattel  mort- 
gage on  his  personal  property,  to  save  the  same  from  being  taken  by  his 
creditors,  which  was  accepted  by  the  seller  as  a  further  security  for  the 
sum  then  due.  It  was  then  agreed  that  the  purchaser  was  to  pay  the  sum 
due  from  time  to  time,  and  that  no  coal  should  be  taken  in  excess  of 
that  sum,  and  on  reducing  this  sum  the  purchaser  was  not  to  increase  the 
same  until  he  had  brought  his  indebtedness  down  to  $200.  After  this  he 
was  allowed  to  take  coal  without  complying  writh  the  new  agreement.  At 
times  he  was  not  furnished  with  coal  when  he  called  for  it,  and  he  still 
neglected  to  reduce  his  account  to  $200:  Held,  that  the  seller  did  not 
waive  his  right  to  demand  the  payment  of  money  concurrently  with  the 
application  for  coal  because  it  never  declared  the  contract  cancelled,  and 
did  not  place  its  refusal  to  deliver  coal  on  account  of  the  purchaser's 
default  in  payment;  and  that  the  fact  that  the  seller  sometimes  let  the 
purchaser  have  coal  without  payment  therefor  at  the  time,  did  not  render 
the  former  liable  for  damages  when  it  failed  to  deliver.     Ibid.  226. 

Alteration. 

8.  Whether  material.  Where  a  party  agreed  to  a  contract  which 
bound  him  to  manufacture  and  sell  2500  dozen  pinchers  per  year,  and 
to  pay  thereon,  quarterly,  to  the  patentee,  a  royalty  of  $1.44  per  gross, 
and  the  other  party  presented  for  execution  what  he  claimed  to  be  copies, 
which  bound  him  to  pay  a  royalty  on  2500  dozen  pinchers  per  annum,  at 
the  rate  of  $1.44  per  gross:  Held,  that  the  variance  or  difference  in  such 
respect  was  not  so  material  as  to  import  fraud,  or  lead  to  the  conclusion 
that  had  the  latter  been  fully  read  the  party  executing  the  same  would 
have  refused  to  sign  it.     Lining  ton  v.  Strong  et  al.  295. 
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Affieming  contkact. 

9.  After  notice  of  fraud.  Where  a  contract,  before  signing,  has  been 
changed  as  to  the  character  of  the  obligation  imposed,  and  the  same  is 
afterwards  signed  by  the  person  to  be  bound,  without  knowledge  of  such 
difference,  he  can  not  avoid  the  contract  as  executed  if  he  ratifies  and 
acquiesces  in  it  after  his  attention  has  been  called  to  the  change.  Lin- 
ington  v.  Strong  et  al.  295. 

EXECUTOKY  CONTKACT. 

10.  Seeking  recovery  thereon — performance  or  offer  to  perform — 
notice  to  party  alleged  to  be  in  default.  The  general  rule  is,  that  in 
suing  upon  an  executory  contract  for  services,  the  plaintiff,  before  he 
will  be  entitled  to  recover,  must  aver,  and  prove,  if  denied,  that  he  has 
either  performed  the  services,  or  that  he  was  ready  and  olfered  to  per- 
form them.      Wehrli  v.  Rehwoldt,  60. 

11.  But  where  it  is  expressly  stipulated,  or  where,  from  the  nature  of 
the  contract  itself,  the  plaintiff  is  entitled  to  notice  or  a  request  to  per- 
form, then  it  is  sufficient  to  aver,  and  prove,  if  denied,  a  readiness  to 
perform.     Ibid.  60. 

12.  Where  a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific 
event,  which  may  become  known  to  him,  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice  unless  he  stipulates 
for  it;  but  where  he  is  to  do  a  certain  thing  which  lies  within  the  peculiar 
knowledge  of  the  opposite  party,  then  notice  ought  to  be  given  to  him. 
Ibid.  60. 

13.  Where  an  architect  was  employed  to  superintend  the  erection  of 
a  building  at  a  specified  place,  and  within  a  definite  time,  and  the  work 
was  let  out  to  contractors,  he  being  present  when  the  bids  were  received, 
and  might  have  known  when  the  work  was  to  be  commenced  if  he  had 
endeavored  to  ascertain,  but  he  did  not  offer  to  perform  at  any  time, 
and  the  other  party,  on  his  failure  to  offer  to  perform  in  proper  time, 
employed  another  architect,  who  superintended  the  work  and  was  paid 
therefor,  it  was  held,  that  the  architect  first  employed  could  not  recover 
for  a  breach  of  the  contract,  the  facts  tending  strongly  to  show  a  mutual 
abandonment  of  the  contract.     Ibid.  60. 

Promise  without  consideration. 

14.  The  mere  naked  verbal  promise  of  a  husband  to  his  wife  to  give 
her  one-half  of  the  rents  of  his  real  estate,  without  any  consideration, 
does  not  create  a  binding  contract,  or  confer  upon  the  wife  the  right  to 
sue  for  and  recover  one-half  of  such  rents,  even  in  equity.  Greenman 
et  al.  v.  Greenman,  404. 

Assuming  the  debts  of  another. 

15.  Of  the  consideration.  Where  a  corporation  is  formed,  and  pur- 
chases the  business  and  assets  of  a  firm,  the  members  of  which  compose 
the  corporation  in  part,  which  business  is  conducted  as  before  the  disso- 
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lution  of  the  partnership,  and  the  corporation,  as  a  part  of  the  consid- 
eration of  the  property  and  assets  of  the  lirm,  assumes  its  debts  and 
liabilities,  the  promise  to  pay  such  debts  is  founded  on  a  sufficient  con- 
sideration, and  a  creditor  of  the  firm  may  maintain  an  action  for  his  debt 
against  such  corporation,  especially  when  it  still  continues  him  in  the 
same  employment  out  of  which  the  debt  has  arisen.  Shober  and  Car- 
queville  Lithographing  Co.  v.  Kerting,  314. 
Building  contract. 

16.  Reference  to  plans  and  specifications — how  far  controlling  the 
rights  of  the  parties.  A  city  had,  prior  to  letting  contracts  for  furnish- 
ing materials  and  doing  work  on  a  proposed  city  hall,  through  its  archi- 
tect and  draughtsman,  prepared  a  general  plan  of  the  building,  consisting 
of  numerous  drawings  and  specifications,  showing,  in  distinct  views  or 
subordinate  plans,  the  different  parts  of  the  building,  and  the  different 
kinds  of  work  and  material  required,  and  the  manner  in  which  the  same 
was  to  be  done,  and  also,  with  a  view  of  facilitating  bidding  on  the  dif- 
ferent parts  of  the  work,  and  for  the  purpose  of  furnishing  each  con- 
tractor after  the  work  was  let  with  a  distinct  plan  relating  mainly  to  his 
own  work,  caused  a  number  of  copies  or  duplicates  of  the  subordinate 
plans  of  the  work  to  be  prepared,  some  of  them  showing  the  stone  work, 
and  others  the  iron  work,  and  so  on,  and  advertised  for  bids  for  the 
several  parts  of  the  work.  From  the  copies  or  duplicates  shown  him  on 
file,  a  contractor  bid  on  the  iron  work,  which  bid  was  accepted,  and  a 
formal  contract  was  entered  into  between  him  and  the  city,  in  which  the 
city  reserved  the  right  to  forfeit  the  contract,  or  any  part  of  it,  for  any 
breach  or  default  on  the  part  of  the  contractor  in  its  performance,  and 
furnished  him  the  same  plans  and  specifications  to  be  used  by  him  in 
doing  the  work:  Held,  in  an  action  by  the  contractor  to  recover  upon 
a  quantum  meruit,  that  the  reference  in  the  contract  to  the  plans  and 
specifications  was  to  be  understood  as  meaning  those  upon  which  the 
plaintiff  made  his  estimate  and  which  were  so  furnished  him,  and  that 
the  city  had  no  right  to  declare  his  contract  forfeited  for  his  refusal  to 
do  work  not  shown  on  such  plans  and  specifications,  or  furnish  mate- 
rials different  from  those  therein  shown,  although  the  architect  of  the 
city  may  have  omitted  to  copy  therein  some  changes  made  in  the  origi- 
nals, and  that  the  plaintiff  was  entitled  to  recover.  Sexton  v.  City  of 
Chicago,  323. 

17.  If  there  are  differences  in  the  several  sets  of  plans  furnished  by 
the  owner  as  a  guide  for  the  estimates  of  work  proposed  to  be  let,  and  a 
bidder  uses  the  set  famished  him  by  the  agents  of  the  owner  for  making 
his  estimates  and  bid,  and  a  difference  between  him  and  the  owner  arises 
as  to  the  amount  and  quality  of  the  work  let,  he  having  made  his  bid  on 
the  plans  submitted  to  him,  which  was  accepted,  and  was  made  the  basis 
of  the  contract,  the  words  "plans,"  "diagrams"  and  "drawings"  in  the 
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contract  entered  into  upon  such  bid  will  be  held  to  refer  to  the  plans, 
etc.,  so  furnished  to  him  by  the  owner,  and  if  such  plans,  etc.,  differ 
from  the  originals,  it  will  be  the  fault  of  the  owner  or  his  agent,  and 
advantage  of  such  difference  can  not  be  taken,  to  the  prejudice  of  the 
contractor.     Sexton  v.  City  of  Chicago,  323. 

18.  Deficiency  in  specifications — how  far  it  will  exonerate  the  con- 
tractor from  doing  certain  portions  of  the  work.  Where  a  contract 
to  furnish  the  materials  for  the  iron  work  of  a  building,  and  do  the  work 
necessary,  refers  to  plans  and  specifications  which  show  only  openings 
for  sky-lights,  giving  no  sizes,  weights  or  data  to  guide  in  their  construc- 
tion, so  that  the  contractor  can  not  make  them  without  additional  plans 
and  specifications,  the  construction  of  such  sky-lights  can  not  be  held 
to  have  been  included  in  the  letting  and  contract,  and  the  contractor  may 
well  refuse  to  make  the  same.     Ibid.  323. 

19.  Right  in  such  case  to  recover  on  quantum  meruit.  In  such  case, 
whether  the  party  letting  the  work  is  estopped  from  denying  the  correct- 
ness of  the  plans  so  furnished,  and  therefore  had  no  right  to  declare  a 
forfeiture  of  the  contract,  or  whether,  by  reason  of  the  mutual  mistake 
caused  by  the  negligence  in  not  furnishing  correct  copies  of  the  plans, 
etc.,  no  contract  was  created,  is  unimportant  to  decide,  as  in  either  case 
the  contractor  is  entitled  to  recover  on  a  quantum  meruit  for  the  mate- 
rials furnished  and  his  labor.  The  contractor  has  a  right  to  acquiesce 
in  the  forfeiture  and  recover  the  value  of  his  services  and  materials. 
Ibid.  323. 

Agreement  to  make  a  lease. 

20.  As  to  amount  of  rent  to  be  paid — whether  terms  of  an  agree- 
ment to  lease  are  uncertain — how  the  amount  may  be  ascertained. 
See  LANDLORD  AND  TENANT,  1,  2,  3. 

Whether  a  sale  or  a  mortgage. 

21.  Of  a  conveyance  in  satisfaction  of  a  mortgage  indebtedness, 
with  a  contract  for  a  repurchase.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  1  to  5. 

22.  Reliance  upon  the  fraudulent  representations  of  another  — 
whether  such  negligence  as  to  excuse  the  fraud.     See  FRAUD,  1,  2. 

Purchaser— prior  incumbrance. 

23.  Of  a  grantee  in  a  deed  assuming  to  pay  a  preexisting  mortgage 
indebtedness — privity  of  contract  between  the  grantee  and  the  holder 
of  the  mortgage.     See  PURCHASERS,  3  to  8. 

Contract  construed. 

24.  As  between  partners — as  to  rights  of  parties  on  dissolution. 
See  PARTNERSHIP,  2. 
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CONVEYANCES. 
Delivery  and  acceptance  of  deed. 

1.  Evidence  from  recording.  A  party  residing  in  Ohio  requested 
his  brother,  residing  in  this  State,  to  give  him  a  mortgage  to  secure  an 
indebtedness,  and  the  mortgage  was  made,  acknowledged,  and  recorded 
shortly  afterward.  The  mortgagee  was  notified  by  letter  of  these  facts, 
who,  in  reply,  requested  the  mortgagor  to  get  the  mortgage,  and  hold  the 
same  until  he  should  return  to  this  State,  and  the  mortgagor  did  obtain 
the  mortgage  from  the  recorder,  but  lost  the  same  before  any  manual 
delivery  to  the  mortgagee.  It  was  held,  that  the  record  of  the  mortgage 
was  prima  facie  evidence  of  its  delivery,  and  that  the  burden  of  show- 
ing that  the  acceptance  came  after  the  recorder  had  parted  with  the  deed, 
was  upon  the  party  denying  the  delivery  and  acceptance.  Walton  v. 
Burton  et  al.  54. 

2.  Where  a  mortgage  is  made,  acknowledged  and  recorded  by  the 
mortgagor,  it  needs  only  the  assent  of  the  mortgagee  to  make  it  good. 
If  withdrawn  from  the  recorder  by  the  mortgagor,  for  the  mortgagee, 
and  at  his  request,  the  subsequent  manual  possession  of  it  by  the  mort- 
gagor becomes  that  of  the  mortgagee,  and  the  mortgage  becomes  opera- 
tive.    Ibid.  54. 

3.  While  the  recording  of  a  deed  for  land  may  afford  prima  facie 
evidence  of  its  delivery  and  acceptance,  this  must  be  understood  as 
applying  to  a  deed  simply  conveying  the  premises,  and  not  as  applying 
to  a  deed  which  imposes  an  obligation  upon  the  grantee  to  assume  and 
pay  a  preexisting  incumbrance  on  the  property.  Thompson  v.  Dearborn 
et  al.  87. 

Deed  of  husband  and  wife. 

4.  As  to  the  joinder  of  the  wife — or  proof  that  she  is  the  wife. 
In  an  action  of  ejectment  a  deed  was  offered  in  evidence  purporting  to 
convey  the  land  of  a  man,  in  which  a  woman  joined  in  its  execution.  It 
was  objected  that  it  was  not  properly  shown  that  the  woman  was  the  wife 
of  the  grantor:  Held,  that  the  objection  was  trivial,  as  the  deed  would 
pass  the  legal  title  of  the  husband,  though  his  wife  did  not  join  in  its 
execution.     Eagan  v.  Connelly,  458.  , 

Acknowledgments  of  deeds. 

5.  As  to  deeds  executed  in  another  Stale.  See  ACKNOWLEDG- 
MENTS OF  DEEDS,  2. 

Sheriff's  deed. 

6.  Of  stating  the  amount  of  the  judgment — the  statute  construed. 
See  SHERIFF'S  DEED,  1,  2. 

CORPORATIONS. 
When  they  may  contract. 

1.  A  corporation  must  have  a  full  and  complete  organisation  and 
existence  as  an  entity  before  it  can  enter  into  any  kind  of  a  contract  or 
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transact  any  business.  Nor  have  the  incorporators  bringing  it  into  being 
any  power  to  bind  it  by  contract,  unless  so  authorized  by  the  charter. 
Gent  v.  Manufacturers  and  Merchants'  Mutual  Ins.  Co.  652.  See  IN- 
SURANCE, 1,  2. 

Municipal  corporations. 

2.  Hoiv  far  subject  to  legislative  control.  There  is  no  doubt  in 
regard  to  the  general  proposition  that  the  legislature  has  the  power  to 
control  municipal  bodies  which  it  has  created,  and  may,  as  a  general  rule, 
alter  or  amend  the  act  of  incorporation  at  pleasure;  but  all  such  changes 
must  be  subject  to  such  limitations  as  may  be  imposed  by  the  constitu- 
tion of  the  State.  It  may  enlarge  or  diminish  the  corporate  powers  of 
the  South  Park  Commissioners  of  Cook  county.  Cornell  v,  The  People 
ex  rel.  Walsh,  372. 

3.  Enjoined  from  abuse  of  taxing  power  and  misapplication  of 
public  funds.  The  courts  of  this  State  will  restrain  the  abuse  of  the 
taxing  power  by  municipalities,  when  exercised  without  charter  power, 
or  for  purposes  not  warranted,  or  the  expenditure  of  corporate  funds  for 
purposes  not  authorized;  and  it  may  be  the  courts  would  interfere  where 
the  corporation  is  endeavoring  to  squander  corporate  funds  in  violation 
of  its  charter  powers,  where  it  will  unnecessarily  increase  the  burthens 
of  taxation.     Hesing  v.  Scott  et  al.  600. 

4.  As  to  liability  of  a  city  for  negligent  acts  of  members  of  its  fire 
department — exception  to  the  rule  respondeat  superior.  See  MASTER 
AND  SERVANT,  2,  3. 

5.  Death  from  negligence — liability  of  city  in  respect  to  defective 
sidewalks.     See  NEGLIGENCE,  4. 

6.  Judgment  against  a  city — mandamus  to  compel  the  levy  of  a  tax 
for  its  payment — of  the  preliminary  steps  to  be  taken.  See  MAN- 
DAMUS, 1,  2,  3. 

7.  Who  are  "corporate  authorities,"  upon  whom  the  power  of  tax- 
ation may  be  conferred — and  herein,  of  the  Board  of  Park  Commis- 
sioners.    See  TAXATION,  1,  2,  3;  PARK  COMMISSIONERS,  1. 

Commissioners  of  highways. 

8.  Are  a  quasi  corporation,  and  must  act  as  a  body.  See  HIGH- 
WAYS, 5. 

"CORPORATE  AUTHORITIES." 
For  purposes  of  taxation.     See  TAXATION,  1,  2,  3;  PARK  COM- 
MISSIONERS, 1. 

CREDITORS. 
Having  a  lien  upon  two  funds. 

Right  of  a  creditor  who  has  a  lien  upon  only  one  of  them.  See 
MARSHALING  ASSETS,  1,  2,  3. 
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CRIMINAL  LAW. 
Indictment. 

1.  Sufficiency  of  count  for  embezzlement.  A  count  in  an  indictment 
charging  that  the  defendant,  as  the  agent  of  the  prosecutor,  by  virtue  of 
his  employment,  received  moneys  of  the  prosecutor,  stating  the  amount, 
which  he  did  feloniously  embezzle  and  fraudulently  convert  to  his  own 
use,  with  intent  to  steal  the  same,  without  the  consent  of  the  owner,  is 
substantially  good  as  a  count  for  embezzlement,  under  the  statute.  Lycan 
v.  The  People,  423. 

2.  For  forgery — sufficiency.  A  count  in  an  indictment  charging  that 
the  defendant  did  forge  and  counterfeit  a  certain  forged  and  counter- 
feited paper  writing,  instead  of  alleging  the  forging  and  counterfeiting  of 
a  certain  paper  writing,  merely,  is  sufficient,  according  to  the  precedents, 
and  is  good.     Dujfm  v.  The  People,  113. 

3.  Where  the  signature  alleged  to  have  been  forged  is  in  German 
characters.  Where  a  person's  name  is  forged  to  a  note  in  German  or 
Gothic  characters,  it  is  not  necessary  to  allege  in  the  indictment  that  the 
signature  is  in  German,  and  give  a  translation.  The  rule  of  law  that  a 
document  in  a  foreign  language  forged  must  be  translated  and  explained 
by  averments,  has  no  application  where  the  obligation  is  in  the  English 
language,  and  the  name  of  the  maker  is  written  in  the  German  script, 
when  the  name  is  written  the  same  in  both  languages.     Ibid.  113. 

Forgery— allegations  and  proofs. 

4.  Proof  of  forgery  of  only  one  of  several  names — sufficient.  A 
conviction  may  be  had  under  an  indictment  for  the  forgery  of  the  names 
of  three  persons  to  a  note,  on  proof  of  the  forgery  of  the  signature  of 
either  one  of  them.     Ibid.  113. 

Evidence  or  intent. 

5.  An  indictment  for  forgery  charged  that  the  defendant  had  forged 
the  names  of  certain  persons  to  a  note,  payable  to  a  certain  bank,  with 
intent  to  injure  the  bank.  He  obtained  the  money  on  the  note  from  the 
bank.  On  the  trial  the  defendant  testified  that  his  intent  was  to  injure 
the  bank,  and  not  the  persons  whose  names  he  used.  It  was  held,  that 
this  was  ample  evidence  of  an  intent  to  injure  the  bank.     Ibid.  113. 

Whether  murder  or  manslaughter. 

6.  In  the  particular  case.  On  the  trial  of  a  person  upon  the  charge 
of  murder,  and  of  which  he  was  convicted,  it  appeared  the  person  who 
was  killed  had  entered  upon  the  premises  of  the  prisoner  in  a  menacing 
manner,  and  during  the  quarrel  which  ensued,  and  which  he  commenced, 
he  was  killed.  The  circumstances  attending  the  difficulty  and  the  result, 
as  detailed  in  the  opinion  of  the  court,  were  held  not  to  justify  a  convic- 
tion for  murder,  but,  at  most,  would  make  a  case  of  manslaughter.  Sil- 
gar  v.  The  People,  563. 
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CRIMINAL  LAW.     Continued. 
Possession  of  stolen  property. 

7.  Whether  essential  to  conviction.  Where  a  burglary  has  been 
committed,  and  money  and  other  property  taken,  it  is  not  indispensable 
to  the  conviction  of  one  accused  of  the  crime  to  trace  the  fruits  of  the 
crime  to  his  possession.  Convictions  of  this  kind  are  frequently  sus- 
tained without  such  evidence,  especially  when  the  criminating  evidence 
is  strong.     Garrity  v.  The  People,  162. 

Proving  an  alibi — the  onus. 

8.  The  onus  of  proving  an  alibi  in  a  criminal  case  devolves  upon  the 
accused,  and  it  must  be  clearly  and  satisfactorily  established  before  it 
can  avail,  where  the  evidence  otherwise  makes  out  a  clear  case  against 
him.  This  defence  can  not  be  made  out  in  a  case  where  the  evidence  to 
show  the  same  is,  in  many  important  particulars,  conflicting  or  unreli- 
able.    Ibid.  162. 

Reasonable  doubt. 

9.  On  the  trial  of  one  for  the  forgery  of  a  note,  the  defendant  testified 
that  the  signatures  to  the  note  were  genuine,  but  that  he  procured  them 
by  artifice,  fraud  and  deception,  while  the  alleged  makers  denied  that 
they  ever  signed  the  same.  The  defendant  asked  this  instruction,  which 
was  refused:  "The  defendant  in  this  case  has  testified.  If  the  jury, 
having  heard  this  testimony,  and  weighing  it  with  the  other  evidence  in 
the  case,  have  a  reasonable  doubt  that  the  statement  of  the  defendant  in 
regard  to  the  making  and  signing  of  the  note  in  controversy  is  or  is  not 
true,  they  must  acquit  him:"  Held,  properly  refused,  as  calculated  to 
mislead.     Duffm  v.  The  People,  113. 

One  good  count — general  verdict. 

10.  If  one  count  in  an  indictment  is  bad,  and  the  others  are  good,  a 
general  verdict  finding  the  defendant  guilty  will  not  be  disturbed,  and 
the  objection  to  the  defective  count  will  not  avail  after  such  verdict. 
Ibid.  113. 

CUSTOM. 

When  presumed  to  be  known. 

1.  A  party  dealing  in  a  particular  market  is  presumed  to  know  all  the 
customs  of  such  market  bearing  upon  the  transaction  in  which  he  is 
engaged.     Cothran  v.  Ellis  et  al.  413. 

DAY. 
What  constitutes  a  day.     See  TIME,  1. 

DEATH  FROM  NEGLIGENCE.  See  NEGLIGENCE,  4. 

DECREE.  See  JUDGMENTS  AND  DECREES. 
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DEDICATION. 
Foe  purposes  op  a  street. 

Of  the  essentials  of  a  complete  dedication.     See  HIGHWAYS,  G. 

DEEDS.  See  CONVEYANCES. 

DEFAULT. 

What  is  admitted  thereby. 

1.  The  default  of  a  defendant  in  a  bill  in  chancery  admits  such  facts 
as  are  properly  alleged  in  the  bill,  but  not  their  sufficienc}'  to  authorize 
the  decree  sought.     Thompson  v.  Dearborn  et  al.  87. 

DELIVEKY  OF  DEED.     See  CONVEYANCES,  1,  2. 

DEMAND. 

Whether  necessary. 

1.  To  give  right  of  action.     See  ACTIONS,  1. 
What  a  sufficient  demand. 

2.  To  authorize  a  writ  of  mandamus  to  compel  a  city  to  levy  a  tax 
to  pay  a  judgment.     See  MANDAMUS,  1. 

DESCENTS. 
In  case  of  partnership  in  land. 

1.  Rights  of  heirs  and  surviving  partners — respectively.  The  doc- 
trine of  survivorship,  in  respect  to  estates  in  partnership  in  real  property, 
is  limited,  it  seems,  to  the  extent  to  which  equity  stamps  the  character 
of  personalty  upon  such  estates,  and  that  is,  so  far  as,  and  no  further 
than,  they  are  required  to  pay  partnership  debts;  so  that  whatever  re- 
mains of  such  partnership  real  estate  after  the  debts  of  the  company  shall 
have  been  discharged,  is  held  in  common,  at  once  subject  to  dower  or 
curtesy,  and  goes  to  the  heirs  or  devisees  accordingly.  Strong  et  al.  v. 
Lord  et  al.  25. 

2.  So  where  several  persons  were  joint  equitable  owners  of  land,  in 
respect  of  which  there  was  no  indebtedness,  either  from  the  owners  to 
others,  or  a's  among  themselves,  it  was  held,  even  conceding  a  partner- 
ship existed,  upon  the  death  of  one  of  the  owners  his  interest  descended 
to  his  heirs,  and  the  surviving  partners  had  no  power  of  disposition  as 
to  that  part.     Ibid.  25. 

As  to  equitable  title. 

3.  Where  a  purchaser  of  land,  under  a  written  contract,  makes  full 
payment  of  the  purchase  money,  so  as  to  be  entitled  to  a  deed  from  the 
vendor,  he  will  have  an  equitable  title,  which  on  his  death  will  vest  in 
his  heirs.     Ibid.  25. 
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DESCRIPTION. 

IN  PLATS  OF  TOWNS  AND  VILLAGES. 

1.  Of  the  requisite  certainty  in  description.    See  HIGHWAYS,  7,  8. 
Assessor's  plat— for  taxation. 

2.  Sufficiency  of  description  of  lots.     See  TAXATION,  4,  5,  6. 

AS  TO  PUBLIC  ROAD. 

3.  Description  of  road  in  certificate  of  commissioners  of  highways 
to  justice  of  the  peace — sufficiency.     See  HIGHWAYS,  3. 

DIVORCE  AND  ALIMONY. 
Alimony. 

1.  Power  of  court  to  declare  its  termination.  Under  the  statute  the 
circuit  court  is  invested  with  ample  power  to  declare  the  termination  of 
all  alimony  decreed  to  a  wife  on  divorce,  upon  the  occurrence  of  facts 
reasonably  justifying  such  declaration,  such  as  the  death  of  the  husband. 
Lennahan  v.  O'Keefe  et  al.  620. 

2.  So  where,  after  a  decree  of  divorce,  the  husband  (the  defendant) 
was  required  to  pay  his  wife  $400  per  annum,  payable  semi-annually,  as 
alimony,  "until  the  further  order"  of  the  court,  and  after  his  death  his 
widow  filed  her  bill  for  the  assignment  of  dower  in  his  lands,  and  for 
partition,  he  leaving  no  children,  and  the  administratrix  of  his  estate  also 
filed  a  cross-bill  making  the  widow,  and  the  intestate's  heirs  at  law,  and 
the  claimants  of  liens  on  the  real  estate,  defendants,  praying  for  an 
account  of  the  debts  against  the  estate,  etc.,  that  dower  be  assigned  to  the 
widow,  that  her  decree  for  alimony  be  modified  or  cancelled,  and  for  par- 
tition, the  court,  on  the  hearing,  entered  a  decree  giving  the  widow  dower, 
and  declaring  that  her  alimony  ceased  at  the  death  of  her  husband,  and 
ordered  partition  among  the  heirs:  Held,  that  under  the  reservation  in 
the  decree  giving  alimony,  as  well  as  under  the  statute,  the  court  was 
authorized  to  declare  the  alimony  terminated,  and  that  there  was  no  error 
in  so  ordering.     Ibid.  620. 

3.  Whether  a  charge  upon  the  heir.  In  the  absence  of  language  in 
a  decree  giving  a  wife  alimony,  showing,  unequivocally,  an  intention  to 
bind  the  heir  of  the  husband  after  his  death,  the  allowance  of  alimony 
will  terminate  with  the  life  of  the  defendant.  It  can  not  be  presumed 
that  the  payment  of  alimony  is  made  a  charge  upon  the  heir;  but  that 
fact,  if  it  exists,  must  affirmatively  appear.     Ibid.  620. 

DOWER. 

In  property  leased. 

1.  From  what  time  rents  set  off.  On  bill  for  the  assignment  of 
dower,  the  court,  in  decreeing  the  dower,  ordered  that  the  proper  pro- 
portion of  the  rents  be  set  off  to  the  dowress  from  the  date  of  the  decree: 
Held,  error,  as  she  should  have  such  rents  from  the  filing  of  her  bill; 
but  as  this  could  be  corrected  in  the  court  below  in  finally  adjusting  the 
accounts  of  the  parties,  the  decree  was  not  reversed  for  this  error.  Len- 
nahan v.  O'Keefe  et  al.  620. 
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EAST  ST.  LOUIS,  CITY  OF. 

Gkant  of  streets  for  railroads. 

Power  of  the  city  under  its  charter.     See  HIGHWAYS,  13. 

EJECTMENT. 

New  trial  in  ejectment. 

Under  the  statute — of  the  requirements  to  be  observed.  See  NEW 
TKIALS,  4. 

ELECTIONS. 
Contested  election. 

1.  Time  for  filing  the  petition— as  io  what  time  in  the  day.  Under 
section  113,  of  chapter  46,  Kev.  Stat.  1874,  entitled  "Elections,"  provid- 
ing that  in  case  of  the  proposed  contesting  of  an  election  the  person 
desiring  to  contest  such  election  shall,  within  thirty  days  after  the  person 
whose  election  is  contested  is  declared  elected,  file  with  the  clerk  of  the 
proper  court  a  statement,  in  writing,  of  the  grounds  upon  which  he  will 
contest  the  election,  the  contestant  is  not  restricted,  as  to  the  time  in  the 
day  on  which  he  may  file  such  statement,  to  the  hours  during  which  the 
clerk  is  required  by  statute  to  keep  his  office  open, — that  is,  from  eight 
o'clock  A.  M.  to  six  o'clock  P.  M., — but  the  "day"  contemplated  by  the 
statute  is  an  ordinary  day  of  twenty-four  hours,  which  does  not  expire 
until  twelve  o'clock,  midnight.     Zimmerman  v.  Cowan,  631. 

2.  So  where  it  was  proposed  to  contest  the  election  of  a  person  who 
had  been  declared  elected  to  the  office  of  county  treasurer,  and  the  state- 
ment in  writing  of  the  grounds  of  the  contest  was  filed  with  the  clerk  of 
the  proper  court  on  the  last  day  limited  by  the  statute,  but  not  until 
after  six  o'clock  P.  M.  of  that  day,  it  \\as  held,  the  filing  of  the  statement 
was  in  apt  time.     Ibid.  631. 

3.  Time  within  which  to  issue  the  summons — what  is  the  commence- 
ment of  the  suit.  In  a  proceeding  to  contest  such  an  election,  the  filing 
with  the  clerk  of  the  statement  in  writing,  as  required  by  the  statute,  is 
the  commencement  of  the  suit,  so  that  it  is  not  essential,  in  order  to  pre- 
serve the  right  of  the  contestant  to  proceed,  that  the  summons  should  be 
issued  within  the  thirty  days  limited  for  the  filing  of  the  statement,  but 
it  may  as  well  be  issued  after  that  time  has  expired.     Ibid.  631. 

EMINENT  DOMAIN. 
Additional  burden  upon  an  easement. 

1.  Granting  use  of  highway  for  erecting  telegraph  poles — rights  of 
abutting  land  owner  who  also  holds  the  fee  in  the  highway.  It  has 
been  held  that  where  the  fee  of  a  street  in  a  town  or  city  remains  in  the 
abutting  land  owner,  the  corporation  may  grant  the  right  to  a  railway 
company  to  lay  its  track  along  or  across  the  street,  but  the  company  will 
avail  of  this  privilege  at  its  peril.  If,  in  laying  its  track,  it  causes  private 
injury  to  him  who  owns  the  fee  in  the  adjoining  premises,  it  must  make 
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EMINENT  DOMAIN. 
Additional,  burden  upon  an  easement.     Continued. 

good  the  damages  sustained.  A  distinction  in  this  respect  obtains  where 
the  municipality  granting  the  right  to  lay  the  track  owns  the  fee  in  the 
streets,  and  where  the  fee  remains  in  the  abutting  land  owner.  But  it 
matters  not,  in  the  application  of  the  principle,  in  what  manner  the  pub- 
lic acquired  the  easement  over  the  land, — whether  by  condemnation  or 
by  dedication.     Board  of  Trade  Telegraph  Co.  v.  Barnett,  507. 

2.  The  same  principle  applies  in  case  of  the  use  of  an  ordinary  high- 
way or  public  road,  in  which  the  abutting  land  owner  is  the  owner  of 
the  fee  in  the  highway,  for  the  erection  of  telegraph  poles  upon  which  to 
place  the  wires  to  be  used  for  telegraph  purposes.     Ibid.  507. 

3.  Authority  is  given  by  statute  to  all  telegraph  companies  to  erect 
poles  on  which  to  place  their  wires,  on  all  highways  or  public  roads,  by 
first  obtaining  the  consent,  in  writing,  of  the  county  board  of  the  county 
in  which  such  highway  is  situated.  But  this  permission  by  the  county 
board  must  be  understood  as  given  subject  to  the  constitutional  inhibi- 
tion that  "private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation. "     Ibid.  507. 

4.  The  use  of  the  highway  for  such  a  purpose  is  a  new  and  additional 
burden  upon  the  fee,  not  contemplated  on  the  assessment  of  damages, 
in  case  the  easement  was  obtained  by  condemnation,  or  had  in  view  by 
the  land  owner  in  the  case  of  a  dedication  for  ordinary  highway  purposes, 
and  for  such  additional  burden  the  owner  of  the  fee  is  entitled  to  com- 
pensation, or,  if  entry  be  made  without  an  agreement  with  the  owner,  or 
condemnation  under  the  statute,  the  owner  may  have  his  action.  Ibid. 
507. 

Triad  by  jury — or  the  number. 

5.  On  assessment  of  damages  for  public  highway,  before  a  justice 
of  the  peace.     See  JURY,  3,  4. 

ESTATE  IN  LAND. 

Of  a  determinable  fee.     See  WILLS,  8,  9,  10. 

ESTOPPEL. 

TO  SET  UP  LACHES— FRAUD. 

1.  The  defendant  in  a  suit  in  chancery  to  set  aside  an  alleged  fraudu- 
lent conveyance,  and  the  fraud  being  established,  will  be  estopped  to  set 
up  laches  as  a  defence.     Greenman  et  ail.  v.  Greenman,  404. 

EVIDENCE. 

IN  EXPLANATION  OF  A  CONTRACT. 

1.  Prior  conversations,  etc.,— as,  in  case  of  an  alleged  gambling 
contract.  In  an  action  to  recover  the  price  of  wheat  bought  by  the 
plaintiff,  as  factor,  for  the  defendant,  for  future  delivery,  where  the 
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EVIDENCE.     In  explanation  of  a  conteact.     Continued. 

defence  was  that  the  transaction  was  a  gambling  contract,  no  delivery 
being  intended,  but  only  an  adjustment  of  differences  in  price,  it  was 
held,  error  to  refuse  to  let  the  defendant  testify  as  to  conversations  had 
by  him  with  the  plaintiff  before  the  orders  for  the  purchases  were  actu- 
ally given,  as  throwing  light  upon  the  nature  of  the  contract,  it  not  being 
the  last  words  spoken  that  in  all  cases  give  character  to  the  transaction. 
Brand  et  al.  v.  Henderson  el  al.  141. 

2.  A  verbal  contract  may  be  explained  by  facts,  circumstances  or 
conversations  which  shed  light  upon  the  meaning  of  its  words.  In  such 
case  it  is  proper  to  ascertain  such  extrinsic  facts  as  the  parties  may  have 
had  in  view  at  the  time  the  contract  was  made,  in  order  to  obtain  the 
true  meaning  of  its  words.     Ibid.  141. 

3.  So  where  a  defendant  in  such  case  had  given  his  broker  an  order 
to  buy  for  him  a  lot  of  grain  for  future  delivery,  to  be  purchased  on  the 
board  of  trade,  the  transaction  being  alleged  to  be  a  gambling  contract, 
it  was  held,  to  be  error  to  refuse  to  let  the  defendant,  when  sued  on  his 
alleged  purchase,  answer  the  question  as  to  what  was  said  at  the  time  the 
order  was  given  about  how  the  deal  was  to  be  settled.     Ibid.  141. 

Ambiguity  in  contract. 

4.  When  it  may  be  explained.     See  CONTRACTS,  5. 

A  party's  own  statements. 

5.  When  not  evidence  in  his  favor.  In  an  action  to  recover  for  a  loss 
of  goods  against  an  express  company,  where  the  defence  was  a  fraudu- 
lent concealment  of  the  value  of  the  several  packages,  the  plaintiffs' 
clerk,  who  filled  up  the  receipt  the  company  signed,  on  cross-examination 
testified,  that  until  about  a  year  prior  to  the  date  of  the  shipment  the 
plaintiffs  had  put  a  valuation  on  goods,  and  paid  an  extra  charge  thereon, 
and  that  he  struck  out  of  the  receipt  the  words  "valued  at, "  etc.  The 
plaintiffs'  counsel  then  asked  the  witness,  "Why?"  and  he  answered, 
because  he  was  told  by  one  of  the  plaintiffs  not  to  give  a  valuation,  and 
that  plaintiff  told  him  he  had  an  understanding  with  the  express  compa- 
nies and  with  the  agent  of  the  defendant  company  that  he  was  to  pay 
no  more  valuation  charges:  Held,  that  such  declarations  of  one  of  the 
plaintiffs  were  clearly  inadmissible,  not  having  been  made  in  the  pres- 
ence of  the  defendant,  or  constituting  any  part  of  the  res  gestaz.  Adams 
Express  <Jo.  v.  Boskowitz  et  al.  600. 

Statements  of  third  persons. 

6.  As  to  whether  another  person  was  in  an  intoxicated  condition. 
In  an  action  to  recover  for  a  personal  injury  by  being  struck  by  a  moving 
car  at  a  street  crossing,  the  defence  was  a  want  of  due  care  by  the  plain- 
tiff, and  that  he  was  intoxicated.  The  defence  offered  to  prove  that  just 
before  the  accident  the  plaintiff,  in  a  saloon,  called  for  a  drink  of  liquor, 
and  that  the  bar-keeper  told  him  he  had  enough,  which  the  court  ex- 
cluded, on  objection:     Held,  that  this  evidence  was  not  admissible,  and 
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EVIDENCE.     Statements  of  third  persons.     Continued. 

was  properly  refused.     The  fact  whether  plaintiff  was  under  the  influ- 
ence of  liquor  was  subject  to  proof  the  same  as  any  other  fact  in  the 
case,  but  could  not  be  proved  by  the  declaration  of  a  third  person.    Lake 
Erie  and  Western  Railway  Co.  v.  Zoffinger,  199. 
Photograph  copy  of  forged  note. 

7.  A  photographed  copy  of  a  forged  note  is  admissible  in  evidence, 
where  the  original  has  so  faded  as  to  become  illegible,  on  proof  that  it  is 
an  exact  copy  of  the  words  of  the  original,  when  it  is  not  offered  to  prove 
the  handwriting  of  the  signatures,  but  merely  the  words  of  the  note.  If 
material  to  show  it  is  an  exact  similitude  with  the  original  in  respect  to 
form,  shading  and  coloring,  the  testimony  of  an  artist  or  expert  might 
be  required.     Duffin  v.  The  People,  113. 

Extracts  from  books  on  mechanics. 

8.  In  an  action  on  the  case  to  recover  for  an  injury  caused  by  the  use 
of  defective  machinery,  there  is  no  error  in  refusing  to  allow  the  party 
to  read  in  evidence  certain  extracts  from  a  standard  work  on  mechanics. 
North  Chicago  Rolling  Mill  Co.  v.  Monka,  340. 

Fixing  the  fee  of  an  attorney. 

9.  Elements  that  may  be  considered  in  fixing  the  value  of  profes- 
sional services.  While  the  amount  involved  in  the  litigation  may  not 
improperly  be  considered  in  fixing  the  value  of  the  services  of  an  attor- 
ney in  the  case  which  led  to  a  settlement  of  the  matters  in  dispute,  and 
the  securing  of  certain  rights  and  privileges  to  his  client,  yet  it  is  not 
admissible  to  go  into  an  inquiry  concerning  prospective  benefits  which 
may  accrue  in  the  future  to  the  client  from  such  settlement.  Haish  v. 
Payson,  365. 

10.  Comparing  result  of  litigation  ivith  other  cases  on  question  of 
value  of  legal  services.  In  proving  the  value  of  legal  services  of  an 
attorney  in  the  defence  of  a  suit,  and  attending  to  other  matters,  leading 
to  a  favorable  settlement  of  the  litigation,  it  is  not  proper  to  present  to 
the*  view  of  the  jury  the  settlements  made  with  other  persons  by  those 
settling  with  the  client,  either  by  direct  evidence  or  by  the  form  of  a 
hypothetical  question  to  witnesses.  It  is  not  proper  to  show  that  the  set- 
tlement with  the  client  was  much  more  favorable  than  with  other  parties. 
Such  comparisons  should  not  be  permitted.     Ibid.  365. 

Proof  of  pedigree. 

11.  Facts  involved  in  a  question  of  pedigree  may  be  established  by 
proof  of  general  reputation  in  the  family,  or  by  proof  of  what  deceased 
members  of  the  family  may  have  said.     Harland  v.  Eastman,  535. 

12.  The  husband  of  a  grandchild  will  not  be  allowed  to  swear  to  any 
specific  thing  which  his  Wife,  or  either  of  her  uncles,  still  living,  has  said 
in  his  hearing  as  to  the  death  of  the  wife's  grandfather,  and  what  heirs 
survive  him;  nor  can  he  -be  allowed  to  state  his  conclusions  from  such 
unsworn  statements,  unless  all  of  them  taken  together,  with  their  sur- 
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EVIDENCE.     Proof  of  pedigree.     Continued. 

roundings,  enable  him  to  say  such  was  the  accepted  state  of  the  case  in 
the  family,  or  such  was  the  uncontradicted  repute  in  the  family.  Har- 
land  v.  Eastman,  535. 

13.  Where  a  witness  called  to  prove  pedigree  and  heirship,  (a  relative 
of  the  deceased  by  marriage,)  in  his  testimony  shows  that  his  association 
with  the  family  was  so  slight  that  the  presumption  of  his  knowledge 
arising  from  that  relation  is  entirely  rebutted  by  his  own  statements,  and 
there  are  other  living  members  of  the  family,  or  relatives,  living  and 
within  the  reach  of  the  process  of  the  court,  his  testimony  as  to  facts  he 
has  heard  from  his  wife  will  not  suffice  to  prove  the  heirship.     Ibid.  535. 

Opinions  of  witnesses. 

14.  As  to  value  of  legal  services.  In  an  action  by  an  attorney  to 
recover  for  professional  services  for  the  defendant,  such  services  result- 
ing in  a  favorable  compromise  of  litigation,  opinions  of  other  attorneys 
may  be  received  as  to  the  value  of  the  services  rendered;  but  opinions  as 
to  the  benefits  of  the  compromise  to  the  defendant  in  his  business  in  the 
future  are  not  admissible.     Haish  v.  Payson,  365. 

TO  CONTRADICT  ANOTHER  WITNESS. 

15.  Competency  of  testimony.  In  a  suit  against  an  express  company 
to  recover  for  the  loss  of  three  bales  of  furs  shipped,  the  defendant's 
receipt  therefor,  when  produced  in  evidence,  had  a  memorandum  thereon 
in  a  corner,  showing  the  weight  of  each  bale,  and  that  two  were  mink  and 
one  skunk  furs.  The  plaintiffs'  clerk  testified  that  this  was  put  upon  the 
receipt  before  it  was  sent  to  the  express  office  for  signature,  and,  on 
cross-examination,  that  the  weights  of  such  packages  were  kept  in  the 
receipt  book,  and  that  such  weights  were  "most  always"  put  in  the  receipt 
books.  The  agent  of  the  express  company  who  signed  the  receipt,  testi- 
fied that  to  the  best  of  his  knowledge  that  memorandum  was  not  on  that 
receipt  when  he  signed  it.  He  was  then  asked  whether  or  not  it  was 
customary  for  the  plaintiffs,  according  to  his  observation,  to  put  their 
weights  on  their  receipts.  On  objection  the  court  disallowed  the  ques- 
tion. The  witness  had  been  in  the  service  of  the  defendant  for  many 
years:  Held,  that  the  question  should  have  been  allowed,  as  competent 
to  contradict  the  testimony  of  the  plaintiffs'  clerk.  Adams  Express  Co. 
v.  Boskowltz  el  al.  660. 

Sufficiency  of  evidence. 

16.  To  establish  the  execution  of  a  deed.  In  a  proceeding  under  the 
Burnt  Records  act  to  establish  title  to  land  under  a  deed  destroyed  by 
fire,  the  petitioner  proved  by  a  clerk  of  an  abstract  firm,  whose  business 
it  was  daily  to  make  abstracts  of  all  deeds  filed  for  record  in  the  county, 
that  a  warranty  deed  from  the  defendants,  husband  and  wife,  to  the 
party  under  whom  petitioner  claimed  title,  No.  113,608,  was  filed  for 
record  September  16,  1871,  consideration  $500,  giving  a  description  of 
the  land  conveyed;  that  the  deed  was  dated  September  14,  1871,  but  that 
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there  was  an  error  in  the  year,  being  1801,  and  that  the  deed  was  prop- 
erly acknowledged.  He  testified  from  the  minutes  he  made  the  next  day 
after  the  deed  was  filed.  A  partner  of  the  grantee  also  testified  that  the 
husband  obtained  a  loan  of  the  grantee,  and  gave  this  deed  as  security 
for  the  money,  and  that  he  thought  the  wife  also  executed  it  in  his  office 
and  in  his  presence,  aDd  that  the  deed  was  then  taken  to  an  officer  to  be 
acknowledged.  Petitioner  also  put  in  evidence  an  abstract  of  title  made 
for  the  defendants  in  due  course  of  business,  and  which  was  in  their 
possession.  This  showed  the  deed  dated  September  14,  1801,  recorded 
September  16,  1871,  from  the  defendants  to  the  same  grantee:  Held, 
that  this  evidence  was  sufficient  to  establish  the  execution  of  the  deed, 
though  the  defendants  positively  denied  that  they  ever  executed  and 
acknowledged  the  same.     Heacock  v.  Lubnke,  396. 

17.  To  overcome  certificate  of  acknowledgment  of  deed.  In  the 
absence  of  proof  of  fraud  and  collusion  on  the  part  of  the  officer  taking 
and  certifying  the  acknowledgment  of  a  deed,  the  officer's  certificate  of 
the  acknowledgment,  in  proper  form,  must  prevail  over  the  unsupported 
testimony  of  the  party  grantor  thaj;  the  same  is  false  and  forged.  Ibid. 
396. 

Degree  of  evidence  required. 

18.  To  support  propositions  of  law — on  a  trial  by  the  court  without 
a  jury.     See  PKACTICE,  3. 

Circumstantial  evidence. 

19.  If  facts  and  circumstances  are  proved  which  lead  the  mind  with 
certainty  to  the  conclusion  that  other  facts  and  circumstances  are  true, 
such  latter  facts  and  circumstances  may  be  accepted  and  acted  upon  by 
the  jury,  and  it  is  not  erroneous  to  so  instruct  them.  Peoria  and  Pekin 
Union  Railway  Co.  v.  Clayberg,  Admr.  644. 

Hypothetical  question. 

20.  Of  its  proper  form.  If  it  be  allowable  to  assume  facts  in  a  hypo- 
thetical question  to  a  witness,  it  is  not  permissible  to  assume  what  is  not 
within  the  range  of  legitimate  evidence.  Such  a  question,  filled  with 
partial  statements  of  facts,  containing  inferences  and  conclusions  drawn 
from  them,  should  not  be  allowed,  and  is  well  calculated  to  mislead  the 
jury.     Haish  v.  Payson,  365. 

21.  In  this  case  a  question  covering  some  two  and  a  half  pages,  con- 
taining no  appearance  of  hypothesis  until  near  the  close,  was  read  to 
several  witnesses,  in  the  presence  of  the  jury,  which  was  objected  to, 
and  it  was  held  an  anomaly,  and  condemned  as  improperly  allowed. 
Ibid.  365. 

Proof  of  negligence. 

22.  By  other  acts  at  different  times.  On  the  trial  of  an  action  brought 
by  an  administrator  against  a  railway  company,  to  recover  for  the  defend- 
ant's negligence  causing  the  death  of  the  intestate,  the  defendant,  in 
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order  to  show  that  the  deceased  was  not  observing  due  care  at  the  time 
he  was  killed,  asked  a  witness  to  state  if  he  ever  saw  the  deceased  get  on, 
or  attempt  to  get  on,  trains,  and  counsel  stated  that  he  expected  to  prove 
by  this  and  another  witness  that  the  deceased  was  in  the  habit  of  jump- 
ing on  trains:  Held,  that  the  evidence  sought  and  proposed  was  inad- 
missible, as  its  effect  was  clearly  to  raise  a  collateral  and  immaterial  issue. 
Peoria  and  Pekin  Union  Railway  Co.  v.  Clayberg,  Admr.  644. 

TO  SHOW  SALE  WAS  IN  FRAUD  OF  CREDITORS. 

23.  To  prove  a  sale  of  goods  fraudulent  as  to  creditors,  and  the  intent 
of  the  seller,  it  is  competent  to  show  the  manner  in  which  he  recently 
obtained  goods  from  his  creditors,  as  well  as  the  manner  in  which  he  dis- 
posed of  them;  and  the  same  rule  must  apply  where  a  person  is  charged 
with  fraudulently  purchasing  goods,  knowing  his  insolvency  and  inability 
to  pay  for  them.     Lockwood  v.  Doane  et  al.  235. 

Consideration  of  evidence. 

24.  Not  in  parts,  but  as  a  whole.  An  instruction  in  a  criminal  case, 
that  if  the  jury,  taking  the  evidence  for  the  prosecution,  which  they 
believe  to  be  true  beyond  all  reasonable  doubt,  and  that  for  the  defendant, 
which  is  not  false  beyond  all  reasonable  doubt,  can  reconcile  the  same 
with  any  theory  of  innocence  of  the  crime  charged,  it  is  their  duty  to 
acquit,  was  held  rightfully  refused.  The  jury  is  not  required  to  take 
up  and  consider  evidence  in  this  order,  but  should  consider  the  whole 
together,  and  determine  its  combined  effect.     Duffin  v.  The  People,  113. 

Statutes  of  another  State. 

25.  How  proven.  A  book,  the  title  page  of  which  reads,  "Statutes 
of  Ohio — By  authority  of  the  General  Assembly — In  force  August  1st, 
1854 — Published  in  pursuance  of  the  act  of  the  General  Assembly  of 
April  18th,  1854,"  is  admissible  in  evidence,  under  our  law,  to  prove  a 
particular  statute  of  the  State  of  Ohio.     Eagan  v.  Connelly,  458. 

Burden  of  proof. 

26.  To  impeach  consideration  of  contract.  Where  a  contract  recites 
an  adequate  consideration,  the  burden  of  proof  is  on  the  party  seeking 
to  avoid  it  to  impeach  such  recital  by  a  clear  preponderance  of  evidence. 
McFarlane  v.  Williams,  33. 

27.  To  show  a  loan  was  converted  into  a  gift.  Where  a  loan  is  made, 
the  burden  of  proof  rests  upon  the  borrower  to  show  that  what  was  at  first 
a  loan  was  afterwards  changed  into  an  absolute  gift,  if  he  claims  a  gift. 
Selleck  v.  Sellcck  et  al.  389. 

28.  Proof  of  an  alibi,  in  criminal  case — the  onus  is  upon  the  de- 
fence.    See  CRIMINAL  LAW,  8. 

Parol  evidence. 

29.  To  shoic  a  mistake.     See  CHANCERY,  12. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  When  necessary.  A  party  can  not  complain  in  this  court  of  the 
admission  of  evidence,  where  the  record  fails  to  show  that  any  exception 
was  taken  to  it  at  the  time,  or  any  motion  made  to  exclude  the  same. 
Shober  and  Carqueville  Lithographing  Co.  v.  Kerting,  344. 

Bills  of  exceptions. 

2.  Whether  necessary.  The  only  purpose  of  a  bill  of  exceptions  is  to 
preserve  in  the  record  such  matters  as  transpire  in  the  progress  of  a  trial, 
that  would  not  otherwise  become  a  part  of  the  record.  The  pleadings  in 
a  cause,  and  the  judgment  of  the  court  as  to  the  sufficiency  of  the  plead- 
ings, become  matters  of  record  without  the  aid  of  a  bill  of  exceptions. 
Zimmerman  v.  Cowan,  631. 

3.  In  the  absence  of  a  bill  of  exceptions  showing  the  evidence  on  the 
trial,  it  will  be  presumed  that  a  motion  for  a  new  trial  was  properly  over- 
ruled, and  an  affirmance  of  the  judgment  by  the  Appellate  Court  is 
propei\  Chicago,  Pekin  and  Southwestern  Railroad  Co.  et  al.  v.  Town 
of  Marseilles,  313. 

4.  By  whom  to  be  signed,  where  a  motion  for  a  new  trial  has  been 
overruled  by  a  judge  other  than  the  one  who  tried  the  case.  Where  a 
motion  for  a  new  trial  is  denied  by  a  judge  of  the  court  other  than  the 
one  who  presided  at  the  trial,  and  an  appeal  is  granted,  with  leave  to  file 
bond  and  bill  of  exceptions  within  thirty  days,  the  judge  who  tried  the 
cause  will  be  authorized  to  sign  the  bill  of  exceptions,  and  if  none  is  ten- 
dered to  him,  it  is  the  appellant's  own  fault  that  he  could  not  obtain  the 
judgment  of  the  Appellate  Court  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict.     Ibid.  313. 

5.  The  proper  practice  would  seem  to  be,  where  two  judges  preside 
at  different  times  during  the  trial,  or  other  disposition  of  a  cause,  that 
each  should  give  a  bill  of  exceptions  concerning  the  matters  which  trans- 
pired before  him.     Ibid.  313. 

EXECUTION. 
Time  of  delivery  to  officer. 

1.  Must  be  delivered  in  its  lifetime.  A  sheriff  has  no  right  to  pro- 
ceed under  an  execution  unless  it  comes  to  his  hands  within  ninety  days 
from  the  time  it  was  issued.     Berry  et  al.  v.  Lovi,  612. 

EXECUTION  SALES.     See  SALES,  2  to  8. 

FORECLOSURE.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  6. 

FORMER  ADJUDICATION. 
As  TO  PERSONS  not  parties. 

1.  Rights  and  remedy  of  persons  not  parties  to  a  proceeding,  but 
whose  rights  are  affected  by  the  decree  therein.     Where  a  decree  is  ren- 
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FORMER  ADJUDICATION.  As  to  persons  not  parties.  Gontinued. 
dered  enjoining  the  collection  of  taxes  to  pay  interest  accruing  on  muni- 
cipal bonds,  the  bondholders  not  being  made  parties,  such  decree  is  not 
conclusive  against  a  bondholder,  or  res  judicata  as  to  him;  but  it  does 
not  follow  that  such  party  may  ignore  such  decree,  and  require  the  col- 
lector to  collect  the  tax  in  violation  of  the  injunction.  If  the  bondholder 
in  such  case  can  show  that  the  bonds  are  valid,  he  may  tile  a  bill  in  the 
nature  of  a  bill  of  review,  making  the  parties  to  the  former  proceeding 
all  parties  defendant,  challenging  that  decree  upon  the  ground  that  he 
was  not  a  party  thereto,  and  have  the  question  of  the  validity  of  the 
bonds  adjudged  de  novo.     Mail  v.  Maxwell  et  al.  554. 

In  partition. 

2.  Decree  as  to  part  of  the  owners  in  bar  to  a  second  bill.  Holmau 
v.  Gill  et  al.  467.     See  PARTITION,  11. 

Plea  thereof— in  chancery. 

3.  Of  its  sufficiency.     See  CHANCERY,  3. 

FRAUD. 
Negligence  of  the  party  defrauded. 

1.  As  affecting  the  character  of  the  fraudulent  conduct.  A  party 
guilty  of  fraudulent  conduct,  whereby  he  induces  another  to  execute  a 
written  contract,  will  not  be  allowed  to  impute  negligence  to  the  latter 
as  against  his  own  deliberate  fraud.  Even  where  parties  are  dealing  at 
arms'  length,  if  one  of  them  makes  to  the  other  a  positive  statement  upon 
which  the  latter  acts,  with  the  knowledge  of  the  party  making  such  state- 
ment, in  confidence  of  its  truth,  and  such  statement  is  known  to  be  false 
by  the  party  making  it,  such  conduct  is  fraudulent,  and  from  it  the  guilty 
part}'  can  take  no  benefit.     Lining  ton  v.  Strong  et  al.  295. 

2.  While  the  law  requires  of  all  persons  the  exercise  of  reasonable 
prudence  in  the  business  of  life,  and  does  not  permit  one  to  rest  indif- 
ferent in  reliance  upon  the  interested  representations  of  an  adverse  party, 
still  there  is  a  certain  limit  to  this  rule;  and  as  between  the  original 
parties,  when  it  appears  that  one  has  been  guilty  of  an  intentional  and 
deliberate  fraud,  by  which,  to  his  knowledge,  the  other  has  been  mis- 
led and  influenced  in  his  action,  he  can  not  escape  the  legal  consequences 
of  his  fraudulent  conduct  by  saying  that  the  fraud  might  have  been  dis- 
covered had  the  party  whom  he  deceived  exercised  reasonable  care  and 
diligence.     Ibid.  295. 

Fraudulent  change  in  contract. 

3.  Whether  material.  Where  a  party  agreed  to  a  contract  which 
bound  him  to  manufacture  and  sell  2500  dozen  pinchers  per  year,  and  to 
pay  thereon,  quarterly,  to  the  patentee,  a  royalty  of  $1.44  per  gross,  and 
the  other  party  presented  for  execution  what  he  claimed  to  be  copies, 
which  bound  him  to  pay  a  royalty  on  2500  dozen  pinchers  per  annum,  at 
the  rate  of  $1.44  per  gross:     Held,  that  the  variance  or  difference  in  such 
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FRAUD.     Fraudulent  change  in  contract.     Continued 

respect  was  not  so  material  as  to  import  fraud,  or  lead  to  the  conclusion 
that  had  the  latter  been  fully  read  the  party  executing  the  same  would 
have  refused  to  sign  it.     Linington  v.  Strong  et  al.  295. 

Affirming  contract. 

4.  After  notice  of  the  fraud.  Where  a  contract,  before  signing,  has 
been  changed  as  to  the  character  of  the  obligation  imposed,  and  the  same 
is  afterwards  signed  by  the  person  to  be  bound,  without  knowledge  of 
such  difference,  he  can  not  avoid  the  contract  as  executed  if  he  ratifies 
and  acquiesces  in  it  after  his  attention  has  been  called  to  the  change. 
Ibid.  295. 

Waiver,  by  subsequent  acts. 

5.  When  acting  without  knowledge  of  the  fraud.  A  person  who  is 
induced  by  fraudulent  and  false  statements  to  convey  his  interest  in 
property,  will  not  be  precluded  from  rescinding  by  afterward  dealing 
with  the  subject  matter  of  the  contract,  if  at  the  time  of  such  dealing  he 
was  ignorant  of  the  fraud  practiced.     Brophy  v.  Lawler,  284. 

6.  So  where  a  person  having  a  life  estate  in  real  property  is  induced 
to  convey  it  to  the  remainder-man  for  a  certain  purpose,  under  the  prom- 
ise of  the  grantee  to  make  a  declaration  of  trust  of  a  life  estate  in  favor 
of  the  grantor,  and  afterward  makes  a  conditional  agreement  that  if  a 
certain  other  thing  is  done  it  will  be  accepted  in  lieu  of  the  former  obli- 
gation, the  latter  agreement,  without  performance,  amounts  to  nothing, 
and  can  not  be  set  up  to  defeat  the  grantor's  rights  under  the  original 
promise.     Ibid.  284. 

Shipment  by  express. 

7.  Concealment  of  value  of  packages  by  shipper — whether  fraud- 
ulent.    See  CARRIERS,  1. 

Blue  to  redeem. 

8.  From  sale  on  execution — after  expiration  of  time — where  fraud 
was  practiced.     See  CHANCERY,  5. 

In  the  saee  of  land. 

9.  What  amounts  to  a  fraud,  so  as  to  entitle  the  purchaser  to  re- 
scind.    See  CHANCERY,  18. 

FRAUDULENT  CONVEYANCES. 

Binding  as  between  the  parties. 

1.  Where  one  person  conveys  property  to  another  with  intent  to 
defraud  creditors,  a  court  of  equity  will  not  aid  the  grantor  to  regain  the 
property  so  placed  beyond  his  control,  but,  as  a  general  rule,  will  leave 
the  parties  in  the  position  in  which  they  have  voluntarily  placed  them- 
selves.    Songer  et  al.  v.  Partridge  et  al.  529. 

Subsequent  contract  to  reconvey. 

2.  Whether  it  may  be  enforced.  Although  a  conveyance  of  land  is 
made  which  is  fraudulent,  in  law,  as  to  creditors  of  the  grantor,  and 
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FRAUDULENT  CONVEYANCES. 

Subsequent  contract  to  reconvey.  Continued. 
which  is  set  aside  at  the  instance  of  his  creditors  in  a  proceeding  in  bank- 
ruptcy, yet,  where  the  grantor,  after  paying  all  his  debts  and  obtaining 
his  discharge,  surrenders  to  his  grantee  the  notes  given  by  him,  and  the 
latter,  in  consideration  of  such  surrender,  relinquishes  all  his  right,  title 
and  interest  in  the  premises  under  the  conveyance,  which,  by  agreement, 
is  to  be  cancelled,  the  latter  agreement  may  be  enforced  in  equity,  as  the 
transfer  of  the  property  is  purged  of  the  fraud,  and  the  new  contract  is 
founded  on  a  valid  consideration.     Songer  et  al.  v.  Partridge  et  al.  529. 

GIFT. 
Whether  a  gift  or  a  contract.     See  CONTRACTS,  2,  3. 

GRANTEE. 
Assuming  to  pay  prior  incumbrance. 

Effect  of  a  clause  in  the  deed  in  that  respect.     See  PURCHASERS,  7. 

GUARDIAN  AND  WARD. 
Guardian's  sale  or  band. 

Jurisdiction  of  probate  courts — constitutionality  of  act  of  1877. 
See  PROBATE  COURTS,  1,  2. 

HEIRS. 
Seizin  in  fee — what  constitutes. 

Heir  is  seized,  though  the  estate  is  subject  to  dower  and  homestead. 
See  SEIZIN,  1. 

HEIRSHIP. 
How  to  be  established.     See  EVIDENCE,  11,  12,  13. 

HIGHWAYS. 
Announcement  of  decision  of  commissioners. 

1.  Presumption  that  decision  of  liighway  commissioners  was  pub- 
licly announced.  Where  commissioners  of  highways  indorse  upon  or 
attach  to  the  petition  for  the  laying  out  of  a  road,  a  memorandum  of  their 
decision  to  grant  the  petition,  which  bears  date  on  the  day  of  the  hearing, 
it  will  be  presumed,  on  certiorari  to  quash  the  proceedings,  that  the 
commissioners  did,  at  the  hearing,  publicly  announce  their  decision,  as 
required  by  law.     McManus  v.  McDonough  et  al.  95. 

2.  The  law  requiring  decision  to  be  publicly  announced  on  hearing, 
construed  as  directory.  The  plain  object  of  section  73  of  the  Road  law. 
requiring  the  commissioners  of  highways  to  decide  a  petition  for  a  road, 
and  publicly  announce  their  decision,  etc.,  is  to  prevent  delay  in  dispos- 
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Announcement  of  decision  of  commissioners.     Continued. 

ing  of  the  matter,  and  afford  parties  in  interest  an  opportunity  to  appeal 
in  the  time  limited,  and  such  provision  may  be  regarded  as  directory, 
unless  its  omission  can  be  seen  to  have  defeated  the  purposes  of  its 
enactment.     McManus  v.  McDonough  et  al.  95. 

Description  of  road. 

3.  Sufficiency  of  description  of  road  in  certificate  to  justice  of  the 
peace.  A  certificate  of  commissioners  of  highways  to  a  justice  of  the 
peace  for  the  purpose  of  having  damages  assessed  for  right  of  way,  de- 
scribed the  road  as  commencing  at  a  point  twenty-five  feet  west  of  the 
south-west  corner  of  the  south-east  quarter  of  section  17,  township  13 
north,  range  8  east,  fourth  principal  meridian,  on  the  section  line  between 
sections  17  and  20,  in  the  same  township;  running  thence  in  a  northerly 
direction,  on  the  most  eligible  route,  to  a  point  in  the  public  highway 
twenty-five  feet  west  of  the  center  of  section  17,  in  the  same  township: 
Held,  that  it  described  the  road  and  its  route  with  sufficient  certainty. 
Under  such  description  it  would  have  been  proper  to  give  in  evidence, 
on  the  trial,  a  survey  of  that  part  of  the  road,  or  other  minute  description, 
to  enable  the  jury  to  ascertain  the  accurate  amount  of  damages.     Ibid.  95. 

4.  The  statute  does  not  require  the  certificate  to  give  a  minute  de- 
scription, by  courses  and  distances,  of  the  whole  road,  or  even  the  por- 
tion for  which  damages  are  claimed,  but  a  general  description  of  the 
portion  for  which  damages  are  claimed  will  suffice.     Ibid.  95. 

Commissioners  of  highways. 

5.  Are  a  quasi  corporation,  and  must  act  as  a  body.  Commission- 
ers of  highways  of  a  town  are  a  quasi  corporation,  and  can  only  act 
together  as  a  body,  and  not  as  individuals,  to  bind  the  body.  So  where 
a  paper  was  signed  by  them,  agreeing  to  dismiss  a  proceeding  to  assess 
damages  for  land  for  a  road,  no  two  of  them  being  together  when  sign- 
ing, and  they  had  never  met  and  conferred  together  in  reference  to  the 
agreement,  and  had  made  no  minutes  or  entry  thereof,  it  was  held  no 
error  in  the  justice  to  refuse  to  dismiss  the  proceeding.     Ibid.  95. 

Streets  in  cities,  towns  and  villages. 

6.  Dedication — what  essential  thereto.  To  make  a  good  dedication, 
either  under  the  statute  or  at  common  law,  there  should  be  a  definite  and 
certain  description  of  that  which  is  proposed  to  be  dedicated,  and  an 
acceptance  by  the  public  before  the  withdrawal  or  abandonment  of  the 
offer  to  dedicate.      Village  of  Winnetka  v.  Prouty,  218. 

7.  Plats  of  towns  and  villages — of  the  requisite  certainty  in  descrip- 
tion. The  statute  in  force  in  1858  relating  to  plats  of  towns  and  villages, 
required  that  such  plat  or  map  should  particularly  describe  and  set  forth 
all  the  streets,  alleys,  commons  or  public  grounds,  etc.,  giving  the  names, 
width,  corners,  boundaries  and  extent  of  all  such  streets  and  alleys;  and 
the  plat  thus  made  out,  acknowledged  and  recorded,  as  required,  had 


INDEX.  713 


HIGHWAYS.     Streets  in  cities,  towns  and  villages.     Continued. 
the  force  of  a  conveyance,  vesting  the  fee  simple  of  the  streets,  etc.,. in 
the  town  or  city.      Village  of  Winnetka  v.  Prouty,  218. 

8.  A  plat  of  a  village  recorded  in  1858  contained  lines  indicating 
blocks,  with  spaces  between  them,  probably  intended  for  streets,  but  no 
streets  were  named,  and  no  length  or  width  of  the  spaces  between  the 
blocks,  or  any  scale,  was  given  by  which  the  streets  could  be  ascertained 
and  located:  Held,  that  where  the  owner  of  adjoining  blocks  had  fenced 
the  same,  including  the  unknown  space  between,  and  such  inclosure  had 
been  maintained  for  over  twenty  years  without  complaint,  the  village 
authorities  were  properly  enjoined  from  opening  the  supposed  street 
through  such  inclosure,  as  no  surveyor  could,  from  the  plat,  find  the 
limits  of  the  street,     Ibid.  218. 

9.  Width  of  street — presumption  from  use.  Where  the  public  have 
taken  possession  of  a  street,  and  improved  and  used  it  to  a  particular 
width,  a  dedication,  (the  other  requisites  thereto  existing,)  it  seems,  will 
be  presumed  coextensive  with  the  improvement  and  use.     Ibid.  218. 

10.  Abandonment — what  so  regarded.  Where  a  village  was  laid  out, 
in  1855,  into  blocks  and  streets,  but  the  plat  failing  to  give  the  length 
or  width  of  the  streets,  and  the  owner  of  two  adjacent  blocks,  in  1861, 
fenced  them,  including  the  space  designed  for  a  street  between  them, 
and  the  public  authorities  acquiesced  in  such  inclosure  of  the  street  for 
twenty  years,  built  sidewalks,  and  dug  a  ditch  across  the  street  near 
where  it  was  inclosed,  the  court  was  inclined  to  the  belief  that  even  if 
the  plat  had  been  free  from  objection,  there  was  such  an  abandonment 
by  the  public  as  would  preclude  the  opening  of  the  street.     Ibid.  218. 

Use  of  streets  for  railroad  purposes. 

11.  Whether  assent  of  lot  owners  is  necessary  to  enable  a  railway 
to  use  a  public  street.  Under  the  general  law  relating  to  railroads,  it  is 
only  necessary  to  procure  the  assent  of  the  municipal  authorities  of  a 
city  to  authorize  a  railroad  company  to  construct  its  track  or  tracks  over 
or  along  a  public  street  therein.  That  act,  as  revised  in  1871,  does  not 
require  the  assent  of -the  abutting  lot  owners,  and  in  the  absence  of  any 
special  statutory  provision  requiring  such  assent  it  will  not  be  necessary. 
Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  Railway  Co.  450. 

12.  In  cities,  towns  or  villages  organized  under  the  general  Incorpo- 
ration law,  which  requires  such  assent,  or  under  special  charters  con- 
taining a  similar  provision  to  that  in  the  general  law,  this  rule  does  not 
apply,  and  the  assent  of  the  requisite  number  of  the  abutting  property 
owners  will  be  required,  as  well  as  that  of  the  municipality.     Ibid.  450. 

City  or  East  St.  Louis. 

13.  Charter  construed,  as  to  grant  of  streets  for  railroads.  Section 
20  of  the  charter  of  the  city  of  East  St,  Louis,  authorizing  the  city  coun- 
cil to  make  any  contract  or  arrangement  with  any  street  or  horse  railroad 
company  for  the  use  of  any  street,  etc.,  provided  the  consent,  in  writing, 
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'  of  the  owners  of  three-fourths  of  the  property  per  lineal  foot  fronting 
on  such  streets,  etc.,  be  first  obtained,  applies  exclusively  to  the  street 
or  horse  railroads  strictly  so  called,  and  has  no  application  to  railroads 
contemplated  in  the  general  Railroad  law.  Wiggins  Ferry  Co.  v.  East 
St.  Louis  Union  Railway  Co.  450. 

Defective  sidewalks. 

14.  Liability  of  city  for  injury  resulting  therefrom.  See  NEGLI- 
GENCE, 4. 

Additional  burden  upon  the  easement. 

15.  Rights  of  abutting  owners.     See  EMINENT  DOMAIN,  1  to  4. 

HOMESTEAD. 
How  created. 

1.  Not  in  the  wife  by  a  verbal  promise  of  husband  to  live  on  lot. 
A  mere  verbal  promise  of  a  husband  to  his  wife,  while  temporarily  resid- 
ing in  another  State,  that  they  would  return  and  use  a  house  and  lot  of 
the  former  in  this  State  as  a  homestead,  will  not  create  or  pass  to  the 
wife  a  right  to  homestead  therein,  when  they  fail  to  occupy  the  same  as 
a  residence.     Greenman  et  al.  v.  Greenman,  404. 

In  the  widow. 

2.  As  against  heirs.  Where  an  owner  of  real  estate  died,  in  1865, 
leaving  a  widow  and  children,  it  was  held  that  the  widow,  under  the  law 
then  in  force,  had  no  homestead  in  the  premises  as  against  the  heirs. 
Holman  v.  Gill  et  al.  467. 

HORSE  AND  DUMMY  RAILROADS.     See  RAILROADS,  5. 

ILLINOIS  NATIONAL  GUARD. 

Appropriation  therefor. 

Of  its  disbursement  and  distribution — under  act  of  1883.  See  MIL- 
ITARY FUND,  1  to  6. 

INDICTMENT.     See  CRIMINAL  LAW,  1,  2,  3. 

INJUNCTIONS. 
As  to  vacating  a  street. 

1.  When  chancery  will  enjoin  public  authorities  from  vacating  a 
street.  A  bill  to  enjoin  the  closing  up  and  obstructing  of  a  public  street, 
lander  an  order  of  the  city  council  vacating  the  same,  which  fails  to  allege 
that  the  vacation  will  impose  the  slightest  additional  burthen  or  tax  on 
the  complainant,  or  that  he  will  be  in  any  other  wise  injured  or  suffer  the 
slightest  inconvenience  or  loss,  is  fatally  defective,  and  obnoxious  to  a 
demurrer.     Hesing  v.  Scott  et  al.  600. 
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2.  Unless  a  party  is  liable  to  sustain  some  special  injury  different 
from  that  of  all  other  tax-payers,  or  others  in  the  vicinity,  by  the  vaca- 
tion of  a  public  street,  he  can  not  maintain  a  bill  to  enjoin  the  vacation. 
Hesing  v.  Scott  et  al.  600. 

Abuse  of  taxing  power. 

3.  And  misapplication  of  public  funds.  The  courts  of  this  State 
will  restrain  the  abuse  of  the  taxing  power  by  municipalities,  when  exer- 
cised without  charter  power,  or  for  purposes  not  warranted,  or  the  expend- 
iture of  corporate  funds  for  purposes  not  authorized;  and  it  may  be  the 
courts  would  interfere  where  the  corporation  is  endeavoring  to  squander 
corporate  funds  in  violation  of  its  charter  powers,  where  it  will  unneces- 
sarily increase  the  burthens  of  taxation.     Ibid.  600. 

Restraining  coi/lection  of  taxes. 

4.  In  what  cases.     See  TAXATION  AND  TAX  TITLES,  14,  15. 

INJUNCTION  BOND. 

Of  its  conditions.     See  BONDS,  2. 

INSTRUCTIONS. 
Of  their  qualities. 

1.  Should  be  based  upon  the  evidence.  Where  there  is  no  evidence 
tending  to  establish  the  fact  of  an  advancement,  instructions  or  proposi- 
tions of  law  relating  to  the  subject  of  advancements  will  be  properly 
refused.     Selleck  v.  Selleck  et  al.  389. 

2.  Whether  based  upon  evidence.  If  there  is  evidence  in  a  case  tend- 
ing to  prove  that  a  party,  at  the  time  of  receiving  an  injury,  observed 
ordinary  care,  that  will  be  sufficient  to  warrant  the  giving  of  an  instruc- 
tion based  upon  that  hypothesis.     Missouri  Furnace  Co.  v.  Abend,  44. 

3.  In  proceeding  to  condemn  rigid  of  way — as  being  without  evi- 
dence in  their  support.  Where  the  jury  view  the  premises  over  which 
a  right  of  way  is  sought  to  be  established,  and  no  other  evidence  is  given, 
the  instructions  given  can  only  be  considered  as  abstract  propositions  of 
law.  But  were  this  not  so,  there  being  no  evidence  preserved  in  the 
record,  this  court  can  not  say  whether  any  of  the  instructions  given  were 
calculated'  to  mislead  the  jury  on  the  facts  of  the  case.     Peoria  and 

Farming  ton  Railway  Co.  v.  Barnum,  160. 

» 

4.  Partial  summing  up  of  the  facts.     Where  an  instruction  attempts 

to  summarize  the  facts  or  elements  in  a  cause  essential  to  a  recovery,  it 
is  vicious  if  it  omits  to  give  any  important  particular  essential  to  a  recov-  . 
ery.     City  of  Chicago  v.  Schmidt,  Admx.  186. 

5.  But  where  there  are  two  distinct  opposing  theories  upon  which  a 
trial  is  had,  of  both  of  which  there  is  evidence  tending  to  establish,  an 
instruction  based  upon  either  theory  is  not  required  to  have  embodied 
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therein  all  the  hypothetical  elements  contained  in  the  distinct  and  oppos- 
ing theory.  All  the  law  requires  is,  that  an  instruction  based  upon  some 
particular  hypothesis  warranted  by  the  evidence,  which  undertakes  to 
summarize  the  elements  in  the  cause  essential  to  a  recovery  upon  that 
theory*  must  not  omit  any  essential  matter.  City  of  Chicago  v.  Schmidt, 
Admx.  186. 

6.  Need,  not  embrace  matters  m&rcl/j)  suppletory  in  their  character. 
It  is  no  objection  to  an  instruction,  in  an  action  to  recover  for  negligence, 
that  it  fails  to  define  what  might  or  might  not  constitute  negligence  under 
certain  claimed  theories  of  proof,  where  no  fundamental  principle  or 
indispensable  condition  to  a  recovery  is  omitted.  Neither  is  it  error  in 
such  an  instruction  to  omit  matters  merely  suppletory  in  their  character, 
which  might  properly  be  presented  in  a  separate  instruction.  Peoria 
and  Pekin  Union  Railway  Co.  v.  Clayberg,  Admr.  644. 

If  not  read,  treated  as  refused. 

7.  Where  an  instruction  asked  is  neither  marked  given  or  refused,  but 
is  not  permitted  to  be  read  to  the  jury,  it  is  in  effect  refused.  Duffin  v. 
The  People,  113. 

Instructions  construed. 

8.  Whether  an  instruction  singles  out  and  gives  undue  prominence 
to  a  single  fact.  In  a  case  involving  the  comparative  negligence  of  the 
parties,  an  instruction  stating  that  the  omission  to  do  certain  acts  by  the 
defendant  was  culpable  negligence,  and  if  the  injury  was  the  result  of 
such  negligence,  and  that  the  party  injured  was  not  guilty  of  negligence 
contributing  to  the  injury,  the  jury  should  find  the  defendant  guilty,  is 
not  subject  to  the  objection  that  it  singles  out  and  gives  undue  promi- 
nence to  the  question  of  the  omission  to  perform  the  acts.  Peoria  and 
Pekin  Union  Railway  Co.  v.  Clayberg,  Admr.  644. 

9.  Of  the  use  of  the  ivord  "culpable ,"  as  applied  to  negligence.  In 
an  action  to  recover  damages  growing  out  of  alleged  negligence,  the  court 
instructed  the  jury  that  certain  omissions  on  the  part  of  the  defendant, 
if  found  from  the  evidence,  were  "culpable"  negligence:  Held,  no  error, 
as  the  word  "culpable"  was  used  in  the  sense  of  "blamable."     Ibid.  644. 

INSURANCE. 
Company  must  be  organized. 

.1.  Before  it  can  insure.  Until  a  mutual  fire  insurance  company  has 
fully  completed  its  organization  by  filing  the  certificate  of  the  Auditor 
of  Public  Accounts  with  the  county  clerk  that  the  corporators  have  de- 
posited the  requisite  capital  stock,  the  transaction  of  business  in  the 
name  of  the  corporation  is  unauthorized.  Gent  v.  Manufacturers  and 
Merchants'  Mutual  Ins.  Co.  652. 

2.  The  corporators  or  promoters  of  a  proposed  mutual  fire  insurance 
company  are  authorized  to  take  amplications  for  insurance,  and  premium 
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notes,  as  a  fund  or  capital  to  authorize  the  granting  of  the  charter,  and  to 
enable  the  company  to  transact  its  business  when  organized;  but,  prior  to 
organization,  the  making  of  an  application  and  giving  a  premium  note  is 
only  a  proposition  to  insure  in  the  company,  and  to  receive  a  policy  when 
the  company  shall  have  become  capable  of  contracting  and  transacting 
business.     Gent  v.  Manufacturers  and  Merchants'  Mutual  Ins.  Co.  652. 

JUDGMENTS  AND  DECREES. 

AS  TO  PERSONS  NOT  PARTIES. 

1.  How  far  conclusive.  A  decree  of  the  circuit  court,  on  bill  filed  by 
certain  tax-payers  against  the  county  collector,  enjoining  the  collection 
of  taxes  levied  on  the  complainant's  property,  for  interest  on  corporate 
bonds  issued  by  a  town  to  a  railroad  company,  on  the  ground  that  such 
bonds  are  void,  is  conclusive  on  the  parties  thereto  that  the  bonds  are 
void,  and  that  no  tax  to  pay  interest  thereon  can  be  lawfully  collected 
from  such  tax-payers,  and  such  decree  is  a  complete  defence  to  an  appli- 
cation by  the  collector  for  judgment  against  such  tax-payers'  lands  for 
such  taxes.  But  bondholders  not  made  parties  to  the  bill  are  not  con- 
cluded by  such  decree.     Mail  v.  Maxwell  et  al.  554. 

2.  And  where  a  non-resident  creditor,  after  having  obtained  judg- 
ment against  a  town  for  interest  claimed  to  be  due  on  its  bonds  previously 
issued,  in  the  United  States  Circuit  Court,  presented  his  petition  to  that 
court  for  a  mandamus  against  the  county  collector  of  the  county  in  which 
the  town  was  situated,  under  which  the  writ  was  awarded  and  issued: 
Held,  that  the  town  and  tax-payers  thereof  not  being  parties  to  that 
proceeding,  were  not  concluded  by  the  judgment,  awarding  the  writ. 
Ibid.  554. 

3.  Rights  and  remedy  of  persons  not  parties  to  a  proceeding,  but 
xvhose  rights  are  affected  by  the  decree  therein.  Where  a  decree  is  ren- 
dered enjoining  the  collection  of  taxes  to  pay  interest  accruing  on  muni- 
cipal bonds,  the  bondholders  not  being  made  parties,  such  decree  is  not 
conclusive  against  a  bondholder,  or  res  judicata  as  to  him;  but  it  does 
not  follow  that  such  party  may  ignore  such  decree,  and  require  the  col- 
lector to  collect  the  tax  in  violation  of  the  injunction.  If  the  bondholder 
in  such  case  can  show  that  the  bonds  are  valid,  he  may  file  a  bill  in  the 
nature  of  a  bill  of  review,  making  the  parties  to  the  former  proceeding 
all  parties  defendant,  challenging  that  decree  upon  the  ground  that  he 
was  not  a  party  thereto,  and  have  the  question  of  the  validity  of  the 
bonds  adjudged  de  novo.     Ibid.  554. 

4.  The  general  rule  is,  that  no  one  is  bound  by  an  adjudication  in  a 
suit  of  which  he  had  no  notice,  or  to  which  he  was  not  a  part}'.  Thomas 
et  al.  v.  The  People,  use  of  Joiner,  517. 

Judgment  against  a  city. 

5.  Mandamus  to  levy  a  tax  for  its  payment — of  preliminary  steps 
to  be  taken.     See  MANDAMUS,  1,  2,  3. 
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JUDGMENT  LIEN.     See  LIENS,  1,  2,  3. 
JUDICIAL  SALES.     See  SALES,  2  to  10. 

JUKISDICTION. 

In  what  mannee  conferred. 

1.  Mast  be  founded  on  law,  not  on  pleadings  alone.  Jurisdiction, 
in  the  general  and  most  appropriate  sense  of  that  term,  as  applied  to  the 
subject  matter  of  a  suit,  is  always  conferred  by  law,  and  it  is  a  fatal  error 
to  suppose  the  power  to  decide  in  any  case  rests  solely  upon  the  aver- 
ments in  a  pleading.  While  the  court  must  be  called  upon  to  act  and 
decide  by  a  party  before  it  can  proceed,  yet  behind  this,  power  must  be 
conferred  by  law  to  act  in  a  real  case  of  the  character  of  the  one  sup- 
posed by  the  pleading  or  complaint.  Thomas  et  al.  v.  The  People,  use 
of  Joiner,  517. 

Conflict  of  jurisdiction. 

2.  Interference  as  between  different  jurisdictions.  Where  one  court 
has  acquired  jurisdiction,  no  other  court.  State  or  Federal,  will,  in  the 
absence  of  supervising  or  appellate  jurisdiction,  interfere,  unless  in  pur- 
suance of  some  statute,  State  or  Federal,  providing  for  such  interfer- 
ence.    Mail  v.  Maxwell  et  al.  554. 

Of  probate  courts. 

3.  In  the  matter  of  sales  of  land  by  guardians.  See  PROBATE 
COURTS,  1,  2. 

JURY. 

Right  of  triad  by  jury. 

1.  Striking  items  from  bill  of  particulars.  Where  a  party  was  em- 
ployed by  a  firm  to  solicit  orders,  in  which  employment  he  continued 
until  the  firm  ceased  and  was  organized  as  a  corporation,  and  afterward  he 
continued  in  the  same  business  for  it  without  any  new  special  contract, 
and  there  was  evidence  tending  to  show  that  the  corporation,  in  consid- 
eration of  the  business  and  assets  of  the  firm  being  transferred  to  it, 
assumed  the  debts  of  the  firm,  and  promised  the  party  to  pay  him  for  his 
services  rendered  to  the  firm,  it  was  held,  in  an  action  by  such  party 
against  the  corporation,  that  a  motion  to  strike  out  all  the  items  in  his 
bill  of  particulars  for  services  rendered  before  the  organization  of  the 
corporation,  was  properly  overruled,  as  he  had  a  right  to  submit  the  ques- 
tion of  the  liability  of  the  corporation  for  those  services  to  a  jury,  upon 
the  evidence.  Shober  and  Carqueville  Lithographing  Co.  v.  Kerting, 
344. 

2.  In  chancery — act  to  quiet  title  and  remove  cloud  on  title  is  not 
unconstitutional,  as  depriving  party  of  trial  by  jury.  See  CHAN- 
CERY, 23. 
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JURY.     Continued. 

Of  the  number  of  jurors. 

3.  On  assessment  of  damages  for  public  highway,  before  a  justice 
of  the  peace.  Under  section  5,  article  2,  of  the  constitution,  the  legis- 
lature is  authorized  to  provide  for  a  jury  of  less  than  twelve  men  in  the 
trial  of  civil  cases  before  justices  of  the  peace.  Under  this,  a  general 
law  for  the  assessment  of  damages  for  land  condemned  by  commission- 
ers of  highways  for  roads,  may  constitutionally  provide  for  a  jury  of  six 
men,  and  their  assessment  will  be  valid  and  binding  on  the  land  owner. 
Such  a  proceeding  before  a  justice  of  the  peace  is  a  civil  case.  McManus 
v.  McDonough  et  al.  95. 

4.  Said  section  5  clearly  authorizes  and  refers  to  two  classes  of  ju- 
ries,— the  one  of  twelve  men,  in  all  judicial  proceedings  not  before  jus- 
tices of  the  peace,  and  the  other  of  a  less  number,  which  is  confined  to 
civil  cases  before  justices  of  the  peace.  The  word  "jury,"  in  the  13th 
section  of  article  2,  relating  to  the  ascertainment  of  the  compensation  of 
damages  for  property  taken  for  public  use,  is  employed  to  embrace  all 
cases  specified  in  section  5.     Ibid.  95. 

Contesting  will — in  chancery. 

5.  Trial  by  jury — how  far  the  finding  conclusive.     See  WILLS,  12. 

LACHES.     See  LIMITATIONS,  7  to  10. 
LANDLORD  AND  TENANT. 

AS  TO  AMOUNT  OF  RENT  TO  BE  PAID. 

1.  Whether  terms  of  an  agreement  to  lease  are  uncertain — how  the 
amount  may  be  ascertained.  A  contract  for  a  lease  of  premises  pro- 
vided that  the  rent  to  be  paid  yearly  was  $1513.84,  subject  to  any  errors 
in  the  figuring  thereto  attached,  which,  with  the  parol  evidence  identify- 
ing the  figuring,  showed  that  the  rent  to  be  paid  was  six  per  cent  on  the 
cost  of  the  property:  Held,  that  the  lease  was  not  void  for  indefinite- 
ness  and  uncertainty  as  to  the  amount  of  the  rent.  The  sum  named  was 
certain,  and  must  govern  unless  a  mistake  in  the  estimate  was  shown, 
and  this  -might  have  been  done  without  the  proviso  providing  for  its 
correction,  and  parol  evidence  was  admissible  to  show  such  mistake. 
McFarlane  v.  Williams,  33. 

2.  So  where  a  person  had  purchased  a  number  of  lots,  a  part  of  which 
he  agreed  to  lease  to  the  party  negotiating  the  purchase,  at  a  certain 
annual  rental  named,  the  amount  to  be  subject  to  correction  if  there 
were  any  errors  in  the  figuring  on  a  paper  attached  to  the  contract,  and 
it  appeared  that  the  sum  named  was  intended  to  be  six  per  cent  on  the 
pro  rata  cost  of  the  lots,  it  was  held,  that  the  amount  of  the  rent  was 
not  uncertain,  as  it  could  be  readily  estimated  what  the  lots  to  be  leased 
cost,  by  comparing  the  number  of  square  feet  in  them  with  the  square 
feet  in  the  entire  purchase,  and  that  six  per  cent  on  that  sum  was  the 
rent  to  be  paid.     Ibid.  33. 
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LANDLOKD  AND  TENANT. 

As  to  amount  of  rent  to  be  paid.     Continued. 

3.  A  contract  for  a  lease  is  sufficient  if  it  gives  the  data  by  which  the 
amount  of  rent  may  be  found,  leaving  it  to  be  worked  out  by  calculation, 
and  it  is  also  sufficient  to  state  a  gross  sum  supposed  to  represent  that 
calculation,  subject  to  the  correction  of  any  mistake  that  may  be  found 
in  such  calculation.  But  when  the  sum  is  stated  it  will  be  presumed  to 
be  correct,  until  a  mistake  therein  is  clearly  proven.  McFarlane  v.  Wil- 
liams, 33. 

Time  of  payment  of  rent. 

4.  Where  a  contract  for  a  lease  provides  that  the  rent  is  to  be  paid 
annually,  but  fixes  no  time  of  payment,  and  no  contrary  usage  is  shown, 
the  rent  will  be  payable  at  the  end  of  each  year.     Ibid.  33. 

Time  for  lessee  to  pay  taxes. 

5.  Where  an  agreement  for  a  lease  requires  the  lessee  to  pay  all  taxes 
on  the  demised  premises,  without  stating  the  time  of  payment,  they 
must  be  paid  when  due,  the  time  being  fixed  by  law,  or  paid  so  as  to 
avoid  any  sale  of  the  property.     Ibid.  33. 

Signing  lease  by  lessee. 

6.  Whether  necessary,  in  order  to  bind  him  to  the  payment  of  rent. 
Where  a  lease  recites  that  the  lessee  is  to  pay  a  certain  sum  as  rent  for 
the  premises,  his  acceptance  of  the  lease  makes  him  a  direct  obligor  or 
promisor  to  pay  the  rent,  although  he  has  not  signed  or  executed  the 
instrument.     Such  an  instrument  is  not  a  unilateral  contract.     Ibid.  33. 

Of  the  consideration. 

7.  Of  an  agreement  to  make  a  lease.  The  promise  or  obligation  of 
a  lessee  to  pay  rent  is  a  sufficient  consideration  for  an  agreement  to  lease 
the  premises  to  him.     Ibid.  33. 

LAW  AND  FACT. 

As  TO  NEGLIGENCE. 

1.  It  is  a  question  of  fact  whether  a  servant  is  guilty  of  negligence 
by  continuing  to  use  defective  machinery  for  a  reasonable  time  for  the 
master  to  make  the  needed  repairs,  after  his  promise  to  do  so.  Missouri 
Furnace  Co.  v.  Abend,  44. 


LIENS. 

Judgment  lien. 

1.  How  created  after  failure  to  sue  out  execution  within  a  year.  A 
judgment  ceases  to  be  a  lien  on  real  estate  if  execution  is  not  issued 
thereon  within  one  year  from  its  date,  in  which  case  the  execution  may 
be  sued  out  within  seven  years  from  the  date  of  the  judgment,  and  it 
then  becomes  a  lien  on  the  real  estate  of  the  debtor  from  its  delivery  to 
the  sheriff  or  other  proper  officer;  but  if  he  has  conveyed  the  same,  and 
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LIENS.     Judgment  lien.     Continued. 

his  deed  is  recorded  before  such  execution  is  placed  in  the  hands  of  the 
officer,  no  lien  will  attach,  and  no  title  will  pass  by  a  levy  and  sale. 
Ford  v.  Marcall,  136. 

2.  Effect  of  an  appeal.  An  appeal  from  a  judgment  of  the  circuit 
court  to  the  Supreme  Court  does  not  vacate  the  judgment,  or  destroy  its 
lien  on  real  estate,  or  its  capacity  to  become  a  lien  on  land  acquired  pend- 
ing the  appeal.  Its  only  effect  is  to  operate  as  a  stay  of  proceedings  to 
enforce  the  judgment.     Oakes  v.  Williams,  154. 

3.  Effect  of  subsequent  conveyance  by  the  debtor.  A  conveyance  of 
land  by  a  judgment  debtor  to  another,  for  a  valuable  consideration,  after 
the  judgment  has  become  a  lien  thereon,  and  pending  an  appeal,  will  not 
defeat  the  lien  of  the  judgment.  In  such  case  the  grantee  takes  title 
subject  to  the  lien  of  the  judgment,  and  a  sale  and  deed  made  on  execu- 
tion under  such  judgmeut  will  pass  the  title,  unaffected  by  the  convey- 
ance.    Dobbins  v.  Wilson  et  al.  17. 

Lien  foe  taxes. 

4.  Upon  other  lands.  The  statute  does  not  make  the  taxes  due  on 
one  tract  of  land  a  lien  upon  another  tract.     Kepley  v.  Jansen,  79. 

5.  Purchaser  under  judgment  which  includes  taxes  not  a  lien  on  the 
land  sold — prior  incumbrance.  Where  a  tract  of  land  is  sold  on  execu- 
tion issued  upon  a  judgment  which  includes  taxes  on  other  lands  besides 
the  tract  sold,  the  sale  will  be  regarded  as  having  been  made  under  an 
ordinary  judgment,  where  personal  service  was  had,  and  the  purchaser 
will  take  the  same  subject  to  a  mortgage  lien  thereon  made  before  the 
judgment  became  a  lien.     Ibid.  79. 

Creditor  having  a  lien  upon  two  funds. 

6.  Rights  of  another  creditor  who  has  a  lien  upon  only  one  of  them. 
See  MARSHALING  ASSETS,  1,  2,  3. 

LIMITATIONS. 
When  the  statute  begins  to  eun. 

1.  Where  prior  demand  necessary.  If  bonds  are  delivered  by  one 
person  to  another  under  a  written  contract  to  return  the  same  "whenever 
called  for, "  no  duty  to  return  the  bonds  or  their  proceeds  will  arise  until 
an  actual  demand  for  the  same  is  made,  and  no  right  of  action  will  accrue 
to  the  lender  until  after  such  demand  is  made,  and  the  Statute  of  Lim- 
itations will  not  commence  to  run  until  the  cause  of  action  accrues.     Sel- 

leck  v.  Selleck  et  al.  389. 

AS  TO  NEW  COUNT  IN  DECLARATION. 

2.  Effect  upon  the  question  of  limitation.  A  new  cause  of  action, 
distinct  from  that  already  mentioned  in  the  declaration,  can  not  escape 
the  effect  of  the  Statute  of  Limitations,  after  the  time  for  suing  upon  it 
has  elapsed,  by  being  introduced  by  way  of  amendment  or  additional 
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LIMITATIONS.     As  to  new  count  in  declaration.     Continued. 

counts  into  the  declaration,  in  an  action  for  a  different  cause  of  action, 
brought  before  the  lapse  of  the  statutory  time.  North  Chicago  Rolling 
Mill  Co.  v.  Monka,  340. 

3.  But  when  the  amendment  in  an  additional  count  is  introduced 
merely  to  restate,  in  a  different  form,  the  same  cause  of  action  mentioned 
in  the  declaration  as  originally  drawn,  and  not  to  present  a  new  and  dif- 
ferent cause  of  action,  the  rule  has  no  application,  and  the  plea  of  the 
Statute  of  Limitations  to  such  new  count  is  not  proper.     Ibid.  340. 

Under  act  of  1835. 

4.  The  Limitation  law  of  1835  requires  an  actual  residence  on  the 
land  for  the  period  of  seven  years  before  suit  is  brought,  to  be  a  bar. 
Heacock  v.  Lubuke,  396. 

Under  act  of  1839. 

5.  There  must  be  color  of  title.  Possession  and  payment  of  taxes 
for  seven  successive  years,  under  the  act  of  1839,  without  color  of  title, 
creates  no  bar;  and  where  a  party  having  a  deed  which  is  both  title  and 
color  of  title,  makes  a  conveyance,  he  parts  with  his  color  of  title,  and 
stands  as  if  he  had  never  had  any,  and  possession  and  payment  of  taxes 
thereafter  for  seven  years  will  not  avail  him,  for  want  of  color  of  title. 
Ibid.  396. 

Suits  by  and  against  assignee  in  bankruptcy. 

6.  As  to  icrits  of  error.  The  two  years'  limitation  in  respect  to  suits 
at  law  or  in  equity  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest  touching  any  property  or  rights  of  property 
transferable  to  or  vested  in  such  assignee,  applies  to  writs  of  error  as 
well  as  to  other  suits.  Congress  had  the  right  to  adopt  such  a  provision, 
and  it  is  binding  on  the  State  courts.  International  Bank  of  Chicago 
et  al.  v.  Jenkins  et  al.  291. 

Lapse  of  time  aside  from  the  statute. 

7.  In  equity.  While  the  Statute  of  Limitations  does  not  strictly  apply 
to  cases  in  equity,  still  equity  generally  follows  the  law,  and  denominates 
the  period  the  statute  will  bar,  at  law,  laches,  that  renders  a  demand 
stale.     Greenman  et  al.  v.  Creenman,  404. 

8.  Estoppel  by  fraud.  The  defendant  in  a  suit  in  chancery  to  set 
aside  an  alleged  fraudulent  conveyance,  and  the  fraud  being  established, 
will  be  estopped  to  set  up  laches  as  a  defence.     Ibid.  404. 

9.  Excuse  for  delay  in  filing  bill  to  set  aside  a  sale.  Where  a  pur- 
chaser of  lots  was  aware  of  an  attachment  against  them  at  the  time  of  his 
purchase,  but  was  assured  by  the  agent  of  his  grantor  that  he  would  take 
care  of  the  matter,  and  he  was  afterwards,  and  within  the  time  of  re- 
demption, shown  an  abstract  containing  a  memorandum  that  the  judg- 
ment was  fully  satisfied  by  the  return  of  execution,  from  which  he  was 
led  to  believe  that  the  judgment  had  been  satisfied  by  payment,  instead 
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LIMITATIONS.  Lapse  of  time  aside  from  the  statute.  Continued, 
of  by  sale  of  the  lots,  which  belief  was  strengthened  by  the  conduct  of 
the  purchaser  at  the  sheriff's  salej  and  those  claiming  under  him,  in  not 
taking  out  and  recording  a  sheriff's  deed  for  several  years,  it  was  held, 
that  a  delay  of  five  years  in  filing  a  bill  to  set  aside  the  sale  was  not  a  bar 
to  equitable  relief.     Berry  et  al.  v.  Lovi,  612. 

10.  It  is  a  familiar  principle  that  a  court  of  equity  will  only  lend  its  aid 
to  those  who  seek  it  in  apt  time,  taking  all  things  into  consideration.  In 
this  case  bill  was  filed  to  set  aside  an  execution  sale  of  land  a  day  before 
the  expiration  of  fifteen  months  from  the  sale,  based  on  a  ground  avail- 
able by  motion  in  the  court  from  which  the  execution  issued,  and  it  was 
held,  that  after  such  delay  no  relief  could  be  had.  Dobbins  v.  Wilson 
et  al.  17. 

11.  Delay  in  filing  bill  to  set  aside  a  sale  under  a  trust  deed  for 
irregularities.     See  CHANCEEY,  9. 

12.  As  to  delay  in  seeking  to  enforce  an  agreement  to  make  a  lease. 
See  CHANCEEY,  16. 

MANDAMUS. 

Of  a  prior  demand. 

1.  On  mandamus  to  compel  a  city  to  levy  a  tax  to  pay  a  judgment. 
A  written  demand  by  a  creditor  for  the  payment  of  a  judgment  against  a 
city,  and  a  neglect  to  pay,  is  sufficient  to  authorize  a  mandamus  requiring 
the  city  council  to  levy  a  tax  for  the  payment  of  the  judgment.  It  is  not 
necessary  that  the  creditor  should  first  demand  the  levy  of  such  tax. 
The  demand  of  payment  is  held  to  include  a  demand  to  do  any  par- 
ticular thing  necessary  to  such  payment.     City  of  Cairo  v.  Everett,  75. 

Filing  copy  of  order  of  affirmance. 

2.  Whether  necessary.  Where  a  judgment  against  a  city  has  been 
affirmed,  on  error  or  appeal,  it  is  not  necessary  that  a  copy  of  the  order 
of  affirmance  be  filed  with  the  circuit  clerk  before  filing  a  petition  for  a 
mandamus  to  compel  the  city  council  to  levy  a  tax  to  pay  such  judgment. 
Section  82  of  the  Practice  act  has  respect,  alone,  to  proceedings  in  the 
lower  court  for  carrying  into  execution  the  judgment,  and  has  no  ap- 
plication to  independent  proceedings  upon  the  judgment  elsewhere. 
Ibid.  75. 

Delivering  copy  of  judgment  to  city  council. 

3.  Whether  necessary.  An  order  in  a  judgment  against  a  city  for  a 
certified  copy  thereof  to  be  delivered  to  the  city  council,  is  a  provision 
the  performance  of  which  is  not  at  all  essential  to  the  validity  of  the 
judgment,  nor  to  the  taking  of  any  proceedings  for  its  enforcement. 
Ibid.  75. 
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MARSHALING  ASSETS. 

CEEDITOE'S  LIEN  UPON  TWO  FUNDS. 

1.  Rights  of  another  creditor  who  has  a  lien  upon  one — the  rule 
applies  only  between  different  creditors.  The  rule  as  to  compelling  a 
mortgagee  or  creditor  having  a  lien  on  two  funds  to  satisfy  his  claim  out 
of  one  of  them,  to  the  exclusion  of  the  other,  has  no  application  between 
debtor  and  creditor.  It  applies  only  as  between  different  creditors.  Plain 
v.  Both  et  al.  588. 

2.  The  fact  that  a  mortgage  covers  a  homestead,  and  also  other  prop- 
erty which  is  subject  to  a  subsequent  judgment  lien,  gives  the  debtor  no 
right  to  have  the  latter  property  applied  first  to  the  payment  of  the  mort- 
gage debt,  so  that  he  may  save  his  homestead.     Ibid.  588. 

3.  Where  a  creditor  has  a  mortgage  covering"  only  a  store  lot,  and 
another  on  the  store  property  and  the  homestead  of  the  debtor,  in  which 
there  is  a  waiver  of  the  homestead,  and  he  has  also  a  judgment  which 
is  junior  to  that  of  a  third  person,  it  is  to  the  interest  of  such  creditor  to 
have  the  homestead  property  first  sold,  so  that  there  will  be  more  left 
out  of  which  to  make  his  judgment,  and  he  should  be  left  to  have  the 
sale  made  in  the  order  he  chooses.     Ibid.  588. 

MASTEK  AND  SERVANT. 
Respondeat  supeeioe. 

1.  Generally.  A  master  is  liable  for  injury  to  others  caused  by  neg- 
ligence of  his  servant  while  in  the  performance  of  acts  within  the  line  of 
his  duty.     Wilcox  v.  City  of  Chicago,  334. 

Cities— fiee  depaetment. 

2.  Exception  to  the  rule,  as  to  liability  of  a  city  for  negligent  acts 
of  members  of  its  fire  department.  But  cities  are  not  liable  for  the 
negligent  acts  of  the  officers  or  men  employed  in  their  fire  departments 
while  in  the  discharge  of  their  duty,  thus  creating  an  exception  in  this 
class  of  cases  to  the  general  rule  of  respondeat  superior.     Ibid.  334. 

3.  This  exemption  from  liability  is  placed,  by  some  of  the  authorities, 
upon  the  ground  that  the  service  is  performed  by  the  corporation  in 
obedience  to  an  act  of  the  legislature,  and  that  the  members  of  the  fire 
department,  although  appointed  and  paid  by  the  city,  are  to  be  regarded 
rather  as  officers  of  the  city  charged  with  a  public  service,  than  as  serv- 
ants of  the  city  for  whose  conduct  it  is  liable.  But  it  is  not  essential  to 
the  doctrine  of  exemption  that  the  service  should  be  performed  in  obedi- 
ence to  a  positive  requirement  of  the  law.  The  exception  to  the  rule 
obtains  even  where  there  is  a  merely  voluntary  exercise  of  a  power  given 
by  statute,  and  may  well  rest  upon  the  ground  of  public  policy,  which 
would  forbid  the  existence  of  such  liability.     Ibid.  334. 

Liability  of  the  mastee  foe  injueies  to  the  seevant. 

4.  Of  their  relative  duties.  A  party  entering  the  service  of  a  railroad 
company,  or  other  corporation  using  locomotives  as  propelling  power, 
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MASTER  AND  SEKVANT. 
Liability  of  the  master  for  injuries  to  the  servant.  Continued. 
assumes  by  his  contract  all  the  ordinary  hazards  arising  from  the  per- 
formance of  the  duties  of  his  voluntary  engagement,  and  for  an  injury 
arising  from  such  perils  no  recovery  can  be  had.  Missouri  Furnace 
Co.  v.  Abend,  44. 

5.  It  is,  however,  the  duty  of  the  employer  not  to  expose  the  employe 
to  other  perils  not  within  those  commonly  known  to  be  incident  to  the 
service  he  is  expected  to  perform.  On  this  principle  it  is  the  implied 
duty  of  the  master  to  furnish  reasonably  safe  machinery  for  use,  and  to 
observe  ordinary  care  in  selecting  fellow  servants.     Ibid.  44. 

6.  If  an  employe  discovers  that  the  service  has  become  more  hazard- 
ous than  usual,  or  than  he  had  anticipated,  by  reason  of  defective  ma- 
chinery, the  retaining  of  unfaithful  fellow  servants,  or  from  any  other 
cause,  the  general  rule  is,  he  must  quit  the  service  or  assume  the  extra 
risks  to  which  he  is  exposed.  The  law  imposes  no  obligation  on  the 
master  to  take  more  care  of  the  servant  than  the  latter  is  willing  to 
observe  for  his  own  personal  safety.     Ibid.  44. 

7.  This  general  rule,  however,  has  its  exceptions.  When  the  master, 
on  being  notified  by  the  servant  of  defects  that  render  the  service  he  is 
engaged  to  perform  more  hazardous,  expressly  promises  to  make  the 
needed  repairs,  the  servant  may  continue  in  the  employment  a  reason- 
able time  to  permit  the  performance  of  the  promise  without  being  guilty 
of  negligence,  and  if  any  injury  results  therefrom  he  may  recover,  unless 
he  should  continue  in  the  employment  when  the  danger  is  so  imminent 
that  no  prudent  man  would  undertake  to  perform  the  service.     The 

»  promise  of  the  master,  in  such  case,  relieves  the  servant  from  the  charge 
of  negligence  by  continuing  in  the  service.     Ibid.  44. 

MEASUKE  OF  DAMAGES. 
Injury  to  live  stock  on  railroads. 

1.  The  statute  relaJive  to  fencing,  construed.  The  true  meaning  of 
section  1  of  "An  act  in  relation  to  fencing  and  operating  railroads,"  as 
amended  in  1879,  is,  that  the  injury  to  stock  must  be  caused  by  actual 
collision, — that  is,  it  must  be  done  by  the  "agents,  engines  or  cars"  of  the 
company,  or  the  willful  misconduct  of  the  train  men,  to  make  the  com- 
pany liable.  Consequential  damages  resulting  from  fright  to  animals, 
not  caused  by  actual  collision,  or  any  negligence  or  willful  misconduct  on 
the  part  of  the  servants  of  the  company,  are  not  embraced  in  the  statute. 
Schertz  v.  Indianapolis,  Bloomington  and  Western  Railway  Co.  577. 

Buying  for  "future  delivery" — on  "margins." 

2.  Measure  of  damages,  on  refusal  of  commission  merchant  to  sell 
when  ordered  by  his  principal.  Cothran  v.  Ellis  et  al.  413.  See 
COMMISSION  MERCHANT,  2,  3. 
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MEMBERSHIP  OF  BOARD  OF  TRADE. 

IS  NOT  PROPERTY. 

And  is  not  subject  to  judicial  sale.     See  BOARD  OF  TRADE,  1,  2. 

MILITARY  FUND 

Of  its  disbursement  and  distribution. 

1.  Act  of  1883,  for  transfer  to  the  general  revenue  fund,  construed. 
The  term  "any  unexpended  balance,"  in  section  4  of  the  "Act  to  provide 
for  the  payment  of  the  Illinois  National  Guard,"  etc.,  approved  June  25, 
1883,  does  not  include  every  part  of  the  military  fund  before  that  time 
levied  and  collected,  which  has  not  been  actually  paid  out  of  the  treasury 
prior  to  the  first  day  of  July,  1883,  and  require  it  to  be  transferred  to 
the  general  revenue  fund,  without  regard  to  existing  claims  against  it. 
That  section  is  held  to  mean  that  whatever  may  remain  of  the  military 
fund  after  the  payment  of  all  proper  and  just  claims  against  it  which 
accrued  during  the  year  ending  on  and  including  the  whole  of  the  30th 
day  of  June,  1883,  shall  be  so  transferred;  and  the  fact  that  a  part  of 
such  claims  have  not  been  actually  paid  before  July  1,  1883,  makes  no 
difference  in  this  respect.  It  is  sufficient  if  they  are  adjusted  and  paid 
at  any  time  before  the  fund  lapses,  under  the  18th  section  of  article  4 
of  the  constitution.     People  ex  rel.  v.  Swigert  et  al.  191. 

2.  There  is  nothing  in  said  section  fixing  the  exact  time  when  the 
actual  transfer  of  this  "unexpended  balance"  on  the  books  of  the  Auditor 
and  Treasurer  must  be  made.  From  the  analogies  of  the  law  on  like 
questions,  it  will  be  presumed  that  the  legislature  intended  to  allow  a 
reasonable  time  to  ascertain  such  "unexpended  balance."  Under  section 
18,  of  article  4,  of  the  constitution,  the  appropriation,  by  the  act  of  1881, 
would  extend  until  the  expiration  of  the  first  fiscal  quarter  after  the 
adjournment  of  the  legislature  of  1883,  or  until  October  1,  1883,  for  the 
payment  of  all  just  claims  against  the  same;  and  any  transfer  of  such 
military  fund  before  that  time  is  premature,  and  unauthorized.  Ibid. 
494. 

3.  Of  its  distribution — statute  construed.  The  annual  distribution 
of  the  military  fund  required  to  be  made  by  the  Governor  and  Adjutant- 
General  by  the  act  of  1879,  is  not  for  the  purpose  of  ascertaining  the 
total  amount  which  is  to  be  paid  absolutely  to  each  company  for  that  year, 
but  the  object  of  the  statute  is,  to  have  made  an  equal  and  equitable 
distribution  of  the  fund  for  the  purpose  of  being  drawn  on  to  meet  the 
actual  and  legitimate  expenses  of  each  company  or  other  subdivision  of 
the  military  service.  The  compensation  of  each  company  or  other  ser- 
vice is  fixed  by  law,  and  can  not  exceed  what  is  thus  fixed,  although  it 
may  not  exceed  the  distribution  made  by  the  Governor  and  Adjutant- 
General.     Ibid.  494. 

4.  A  mandamus  will  not  be  granted  requiring  the  Auditor  to  issue, 
and  the  Treasurer  to  pay,  a  warrant  in  favor  of  a  captain  of  a  military 
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MILITAKY  FUND. 
Or  its  disbursement  and  distribution.     Continued. 

company,  for  a  sum  based  upon  a  division  of  the  total  appropriation  for 
a  given  year,  according  to  the  relative  numerical  strength  of  his  com- 
pany, without  regard  to  the  actual  expenses  of  such  company.  The  sum 
appropriated  for  the  payment  of  the  several  companies,  battalions,  etc., 
and  their  expenses,  is  not  to-be  paid  out  in  the  ratio  the  number  of  men 
and  officers  composing  them  bears  to  the  entire  militia  of  the  State. 
People  ex  rel.  v.  Swigert  et  al.  494. 

5.  Warrants  on,  must  be  on  vouchers.  The  State  Auditor  has  no 
authority  of  law,  under  either  the  act  of  1881  or  1883,  to  issue  a  warrant 
on  the  military  fund,  except  "upon  the  presentation  of  the  proper  vouch- 
ers," showing  that  it  is  given  on  account  of  legitimate  and  proper  ex- 
penses incurred  under  the  provisions  of  the  Military  Code;  and  such 
vouchers  must  be  in  writing,  so  as  to  be  filed  and  preserved  in  his  office. 
This  is  made  a  condition  precedent.     Ibid.  494. 

6.  Mere  written  order  is  not  a  voucher.  The  mere  written  order  of 
the  Governor  and  Adjutant- General  to  the  Auditor  to  draw  his  warrant 
upon  the  military  fund,  in  the  absence  of  any  account,  bill  of  particulars, 
or  other  specifications  showing  the  character  of  the  expenditures,  or  on 
what  account  the  warrant  is  to  be  drawn,  is  clearly  insufficient,  as  a 
voucher,  to  justify  and  authorize  the  Auditor  to  issue  his  warrant  in 
favor  of  the  captain  of  a  military  company  of  the  State.     Ibid.  494. 

MISTAKE. 

CORRECTION  IN  EQUITY. 

1.  Parol  evidence  admissible.     See  CHANCERY,  12. 

2.  Mistake  in  making  partition  in  lands,  as  to  boundaries — cor- 
rected in  equity.     Same  title,  11. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Whether  a  sale  or  a  mortgage. 

1.  Of  a  conveyance  in  satisfaction  of  a  mortgage  indebtedness,  with 
a  contract  for  a  repurchase.  Where  the  owner  of  property  had  given 
deeds  of  trust  for  a  large  sum  of  borrowed  money,  and  had  failed  to  pay 
the  interest  or  taxes  for  four  years,  on  being  notified  by  the  executors  of 
the  creditors  that  they  would  proceed  to  foreclose  the  trust  deeds  and 
sell  the  premises  unless  the  interest  was  paid,  he  replied  that  he  pre- 
ferred to  make  a  deed  for  the  property  rather  than  to  have  a  sale  made 
under  the  trust  deeds  or  on  foreclosure,  and  after  some  negotiations  the 
amount  of  the  indebtedness  was  agreed  on,  and  he  conveyed  the  prop- 
erty by  a  deed  absolute  in  form,  taking  back  a  contract  to  convey  the 
land  to  him  upon  the  payment  of  the  sum  found  to  be  due,  within  one 
year,  and  his  notes  and  deeds  of  trust  were  surrendered  and  the  record 
of  the  trust  deeds  satisfied,  he  executing  no  new  obligation  binding  him  to 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
Whether  a  sale  or  a  mortgage.     Continued. 

pay:  Held,  that  the  transaction  was  not  in  the  nature  of  a  mortgage,  but 
was  an  absolute  sale  of  the  equity  of  redemption,  and  that  the  contract 
given  back  to  the  grantor  was  a  re-sale.     Rue  v.  Dole  et  al.  275. 

2.  A  mortgagee  has  the  right,  if  he  can  agree  with  the  mortgagor  on 
the  terms,  to  purchase  the  mortgaged  premises,  and  if  he  does,  the  mere 
fact  that  the  deed  to  him  is  made  in  satisfaction  of  the  mortgage  does 
not  make  such  deed  a  mortgage,  and  the  surrender  of  the  evidences  of  the 
mortgage  debt,  taking  back  no  new  obligation  to  pay,  is  a  circumstance 
affording  evidence  that  the  new  conveyance  was  not  intended  as  a  mort- 
gage.    Ibid.  275. 

3.  A  mortgage  being  a  conditional  conveyance  of  property  as  a  secu- 
rity for  the  payment  of  money  or  the  performance  of  some  act  or  duty, 
it  is  essential  to  its  creation  and  existence  that  there  be  a  subsisting 
indebtedness  or  obligation  to  pay  money  or  perform  some  duty  or  act. 
When  the  debt  or  obligation  is  released  or  wiped  out,  the  conveyance 
becomes  null  and  void.  Therefore  land  can  not  be  conveyed  as  security 
for  a  debt  where  no  debt  exists.     Ibid.  275. 

4.  Where  mortgaged  premises  are  conveyed  by  the  mortgagor  to  the 
mortgagee  in  satisfaction  of  the  mortgage  debt,  so  that  no  recovery  can 
be  had  upon  such  original  debt  in  an  action  at  law,  the  transaction  must 
be  regarded  as  an  absolute  sale,  and  this  though  the  grantee  may  execute 
a  contract  for  re-sale  upon  payment  of  the  same  price  within  a  given 
time.     Ibid.  275. 

5.  Whatever  presumption  may  arise  that  the  transaction  is  a  mortgage 
when  a  deed  has  been  given,  and  at  the  same  time  a  contract  for  a  recon- 
veyance executed,  may  be  repelled  by  any  facts  showing  that  the  debt 
was  surrendered  and  cancelled  at  the  time  of  the  conveyance.  The  mere 
fact  that  a  deed  is  executed  and  a  bond  given  for  a  reconveyance,  does 
not  stamp  the  transaction  as  a  mortgage.     Ibid.  275. 

Taxes  paid  by  mortgagee. 

6.  Foreclosure  therefor  before  the  principal  debt  is  due.  Where 
the  interest  on  a  mortgage  debt  is  payable  annually,  the  mortgagee,  in 
foreclosing  for  unpaid  interest  due,  may  have  included  in  the  decree 
taxes  paid  by  him  to  preserve  his  security,  and  is  not  bound  to  wait  until 
the  principal  debt  is  due.     Kepley  v.  Jansen,  79. 

Sale  under  trust  deed. 

7.  Of  personal  notice  to  grantors.  A  trust  deed  given  to  secure  the 
payment  of  a  note,  with  interest,  provided  that  on  default  of  payment  of 
either  principal  or  interest  the  trustee  might  sell  the  premises  conveyed, 
on  giving  twenty  days'  notice  of  the  time  and  place  of  the  sale,  in  any 
daily  newspaper  of  the  city  where  the  property  was  situate,  and  waived 
any  personal  notice  to  the  makers  of  the  deed.     Before  any  sale  was 
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MOETGAGES  AND  DEEDS  OF  TKUST. 
Sale  under  trust  deed.  Continued. 
made  the  makers  sold  and  conveyed  their  equity  of  redemption  to  a  third 
person.  It  was  held,  the  fact  that  no  personal  notice  of  the  time  and 
place  of  a  sale  subsequently  made  was  given  to  the  makers  of  the  trust 
deed,  was  no  ground  on  which  to  have  the  trustee's  sale  set  aside. 
Cleaver  et  al.  v.  Green  et  al.  67. 

8.  Trustee's  duty  to  subdivide  land  and  sell  in  parcels.  Where 
property  conveyed  by  a  trust  deed,  to  secure  the  payment  of  money,  is 
situated  outside  of  the  limits  of  a  city,  in  a  district  occupied  chiefly  for 
residences,  and  is  not  larger  in  quantity  than  is  desirable  for  a  residence, 
a  failure  on  the  part  of  the  trustee  to  divide  the  same  and  sell  in  parcels, 
there  being  nothing  in  the  trust  deed  imposing  such  duty,  was  held  no 
ground  to  avoid  a  sale  made  by  him  in  pursuance  of  the  power  in  the 
deed.     Ibid.  67. 

9.  When  made  by  an  agent  of  trustee,  invalid  and  voidable.  Where 
a  power  of  sale  is  given  to  a  trustee  in  a  deed  of  trust  to  sell  the  prem- 
ises therein  conveyed,  upon  default  of  payment  of  the  money  secured 
thereby,  the  sale  must  be  made  by  the  trustee,  and  if  made  by  his  agent 
or  attorney,  he  not  being  present,  it  will  be  invalid  as  between  the  im- 
mediate parties,  and  may  be  set  aside  in  equity.  Grover  v.  Hale  et  al. 
638. 

10.  Who  is  a  party  that  may  question  sale  under  power  in  trust 
deed.  A  purchaser  of  the  equity  of  redemption  at  sheriff's  sale  on  execu- 
tion, against  the  party  who  had  previously  given  a  trust  deed  on  the  same 
property,  succeeds  to  the  former  owner's  rights  after  he  receives  a  sher- 
iff's deed,  and  may  have  a  sale  under  the  trust  deed  set  aside  if  it  is  made 
by  a  mere  stranger,  and  not  by  the  trustee.     Ibid.  638. 

11.  Who  is  party  to  trustee's  sale.  If  the  grantor  in  a  trust  deed 
has  disposed  of  his  equity  of  redemption,  he  can  not  be,  in  any  sense, 
a  party  to  the  trustee's  sale,  or  a  sale  made  by  one  acting  for  him,  but 
his  assignee  will  be  regarded  as  such  party;  and  so  it  would  be  if  both 
the  original  parties  had  assigned  their  interests.     Ibid.  638. 

12.  Inadequacy  of  price — as  a  ground  for  setting  aside  sale.  See 
CHANCEKY,  7. 

13.  Laches — as  a  bar  to  relief— on  bill  to  set  aside  sale  for  irregu- 
larities.    Same  title,  9. 

Partition  of  mortgaged  premises. 

14.  Of  the  rights  of  parties  in  interest — ichat  title  passes — and  as 
to  foreclosure  upon  a  part  interest,  etc.  Thompson  v.  Frew,  478. 
See  PAKTITION,  3  to  9. 

MUNICIPAL  COKPOKATIONS.     See  COKPOKATIONS,  2  to  8. 
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MUNICIPAL  SUBSCRIPTION. 
Under  constitution  of  1818. 

1.  Extent  of  the  power — and  in  what  ivay  granted.  Counties,  cities, 
towns  and  townships  might,  under  the  constitution  of  1848,  be  empow- 
ered by  general  law,  by  their  charters,  or  the  charters  of  railroad  compa- 
nies, to  subscribe  for  stock  in  such  companies,  ot  even  to  make  donations 
to  aid  in  constructing  railroads.      City  of  Virdcn  v.  Allan,  505. 

NEGLIGENCE. 
What  will  amount  to  negligence. 

1.  Want  of  care  at  street  crossing.  In  an  action  on  the  case  against 
a  railway  company,  to  recover  for  a  personal  injury  alleged  to  have 
resulted  from  the  negligence  of  defendant,  where  there  was  evidence 
tending  to  show  that  the  plaintiff  was  struck  by  cars  being  moved  by  the 
defendant  at  a  street  crossing;  that  the  train  was  being  run  at  an  unusual 
rate  of  speed;  that  no  bell  was  rung  or  whistle  sounded;  that  there  was 
no  light  on  the  forward  car  that  struck  the  plaintiff,  and  that  plaintiff 
was  observing  due  care  for  his  safety,  it  was  held,  that  such  facts,  assum- 
ing them  to  have  been  proven,  established  a  clear  right  of  recovery  in 
the  plaintiff.     Lake  Erie  and  MVestem  Railway  Co.  v.  Z  offing  er,  199. 

Duty  of  railroad  at  street  crossing. 

2.  Comparative  negligence.  In  an  action  against  a  railway  company 
to  recover  damages  for  negligence  resulting  in  the  death  of  plaintiff's 
intestate,  who  was  struck  by  a  moving  car  at  a  street  crossing,  the  court 
instructed  the  jury  that  if  they  believed,  from  the  evidence,  that  the 
crossing  of  the  defendant's  railroad  on  the  street  was  used  by  persons 
passing  frequently  between  the  hours  of  six  and  seven  o'clock  A.  M.  and 
P.  M.,  and  that  the  defendant  knew  it,  and  that  defendant's  servants  and 
employes  were  switching  and  moving  cars  on  said  crossing  between  said 
hours,  at  a  time  when  it  wras  dark,  by  pushing  them  across  said  street, 
then  it  was  the  duty  of  the  defendant  to  take  some  means  to  warn  the 
persons  passing,  or  to  prevent  accident  to  them,  and  if  the  defendant 
did  not  do  so,  it  was  guilty  of  negligence;  and  if  such  negligence  was 
the  cause,  or  principal  cause,  of  the  death  of  the  intestate,  and  if  the 
jury  also  believe,  from  the  evidence,  that  the  intestate  was  not  guilty  of 
negligence  which  contributed  to  the  injury,  they  should  find  a  verdict 
of  guilty:  Held,  that  there  was  no  error  in  the  instruction  to  the  preju- 
dice of  the  defendant,  and  that  it  stated  the  rule  as  to  comparative  neg- 
ligence more  favorably  to  the  defendant  than  it  was  entitled  to  have  it 
laid  down.  Peoria  and  Pekin  Union  Railway  Co.  v.  Clayberg,  Admr. 
644. 

Definition — as  to  degree  of  negligence. 

3.  Of  the  use  of  the  word  "culpable,"  as  applied  to  negligence.  In 
an  action  to  recover  damages  growing  out  of  alleged  negligence,  the  court 
instructed  the  jury  that  certain  omissions  on  the  part  of  the  defendant, 
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NEGLIGENCE. 
Definition— as  to  degree  of  negligence.     Continued. 

if  found  from  the  evidence,  were  "culpable"  negligence:  Held,  no  error, 
as  the  word  "culpable"  was  used  in  the  sense  of  "blamable."  Peoria 
and  Pekin  Union  Raihcay  Co.  v.  Clayberg,  Admr.  044. 

Defective  sidewalks. 

4.  Death  from  negligence — liability  of  city  in  respect  to  defective 
sidewalk.  A  city  had  notice  of  a  hole  in  a  sidewalk  near  a  railroad 
crossing,  and  neglected  to  repair  the  same  within  a  reasonable  time.  A 
person  in  passing  over  such  walk,  exercising  due  care,  stepped  into  the 
hole,  whereby  he  was  unavoidably  thrown  upon  the  railway  track  before 
an  approaching  train  of  cars,  and  in  attempting  to  get  up  his  clothes 
caught  upon  a  spike  or  nail  in  the  sidewalk,  and  he  was  struck  by  the 
train  before  he  was  able  to  extricate  himself,  and  killed:  Held,  the  city 
was  liable  in  damages,  under  the  statute,  to  the  personal  representatives 
of  the  deceased,  for  causing  his  death.  City  of  Chicago  v.  Schmidt, 
Admx.  186. 

AS  TO  CARE  ON  THE  PART  OF  THE  PERSON  INJURED. 

5.  Of  evidence  as  to  due  care  on  the  part  of  the  plaintiff,  in  an 
action  to  recover  for  personal  injury.  In  an  action  to  recover  damages 
for  a  personal  injury  alleged  to  have  resulted  from  the  negligence  of  the 
defendant,  the  law  does  not  always  require  positive  proof  of  due  care 
and  diligence  on  the  part  of  the  plaintiff.  Under  certain  circumstances 
it  may  be  taken  for  granted  that  he  observed  usual  and  ordinary  care  for 
his  personal  safety.  So  where  an  engineer  upon  a  railroad,  who  was 
killed  by  defects  in  a  foot-board,  was  shown  to  be  a  competent  and  care- 
ful servant  in  his  employment,  and  he  was  seen  a  few  moments  before 
his  death  in  the  observance  of  due  care,  it  was  held,  that  it  could  not 
properly  be  said  there  was  an  entire  want  of  evidence  on  this  branch  of 
the  case.     Missouri  Furnace  Co.  v.  Abend,  44. 

Negligence  as  a  question  of  fact. 

6.  It  is  a  question  of  fact  whether  a  servant  is  guilty  of  negligence 
by  continuing  to  use  defective  machinery  for  a  reasonable  time  for  the 
master  to  make  the  needed  repairs,  after  his  promise  to  do  so.     Ibid.  44. 

Proof  of  negligence. 

7.  By  other  acts  at  different  times.     See  EVIDENCE,  22. 

As  A  defence  against  fraud. 

8.  Negligence  of  the  party  defrauded,  as  giving  character  to  the 
fraudulent  act.     See  FEAUD,  1,  2. 

Master  and  servant. 

9.  Liability  of  the  former  for  negligence  of  the  latter.  See  MAS- 
TER AND  SERVANT,  1,  2,  3. 
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NEW  TRIALS. 
Excessive  damages. 

1.  In  proceeding  to  condemn  right  of  ivay — presumption.  On  an 
assessment  of  damages  for  right  of  way,  where  the  jury,  at  the  request  of 
both  parties,  view  the  premises,  and  no  other  evidence  is  offered,  every 
presumption  will  be  indulged  in  favor  of  the  correctness  of  the  verdict. 
In  such  case  it  can  not  be  known  the  damages  assessed  are  excessive,  as 
it  can  not  be  known  what  the  jury  saw.  Peoria  and  Fanning  ton  Rail- 
way Co.  v.  Barnum,  160. 

Verdict  against  the  evidence. 

2.  In  criminal  case.  Unless  this  court  is  able  to  see  that  the  jury,  in 
finding  a  defendant  guilty  of  the  crime  charged,  have  clearly  erred  in 
their  conclusions  of  fact,  it  will  not  feel  authorized  to  interfere  with  the 
verdict.     Oarrity  v.  The  People,  162. 

3.  Applications  for  new  trials  too  often  repeated.  In  an  action 
against  a  city  and  a  railway  company,  to  recover  for  the  death  of  the 
plaintiff's  intestate,  alleged  to  have  been  occasioned  by  the  negligence  of 
the  defendants,  the  first  trial  resulted  in  a  judgment  for  the  defendants, 
which  was  reversed  by  this  court,  and  the  cause  remanded.  There  was 
a  second  trial,  with  the  same  resiilt,  and  again  reversed.  The  railway 
company  was  then  dismissed  from  the  case.  A  third  trial  was  had, 
resulting  in  a  verdict  against  the  city  for  $5000,  which  was  set  aside.  A 
fourth  attempt  resulted  in  a  mis-trial.  For  the  fifth  time  the  case  was 
submitted  to  a  jury,  and  there  was  a  judgment  for  the  plaintiff  of  $3500, 
which  was  affirmed  by  the  Appellate  Court.  On  a  further  appeal  to  this 
court,  by  the  city,  it  was  considered,  if  no  imperative  rule  of  law  forbid, 
the  maxim,  debet  esse  finis  litium,  might  well  be  applied.  City  of  Chi- 
cago v.  Schmidt,  Admx.  186. 

In  ejectment — under  the  statute. 

4.  Motion  for  must  be  within  one  year,  and  all  costs  paid.  A 
plaintiff  in  ejectment  recovered  judgment  on  April  12,  1882,  and  on  May 
4,  1882,  the  defendants  paid  all  costs  up  to  that  time.  On  March  9,  1883, 
the  plaintiff  sued  out  a  writ  of  possession,  making  thereby  one  dollar 
additional  costs,  of  which  the  defendants  had  notice.  On  April  13,  1883, 
the  defendants  for  the  first  time  entered  a  motion  to  vacate  the  judg- 
ment, and  for  a  new  trial,  under  the  statute,  without  having  paid  these 
additional  costs.  The  court  overruled  the  motion:  Held,  that  the  mo- 
tion was  properly  overruled,  for  two  reasons, — the  failure  to  pay  all  costs, 
and  to  make  the  application  within  one  year  after  the  judgment.  Pugh 
et  al.  v.  Reat,  440. 

Motion  for  new  triad. 

5.  Before  a  judge  other  than  the  one  who  tried  the  case — of  the 
proper  practice.     See  PRACTICE,  12,  13. 
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NOTICE. 

TO  WHOM  NOTICE  SHOULD  BE  GIVEN. 

1.  If  given  to  real  party  in  interest,  sufficient.  Where  a  party  pur- 
chases a  judgment,  and  has  the  same  assigned  to  another  for  the  use  of 
the  assignor,  he  controlling  the  same,  notice  by  the  judgment  debtor  of 
any  fact  to  the  real 'owner  of  the  judgment  alone  is  sufficient,  and  will 
bind  the  nominal  assignee.     Dobbins  v.  Wilson  et  al.  17. 

Possession  of  land. 

2.  As  notice  of  occupant's  rights.  Where  an  attachment  is  levied 
upon,  and  becomes  a  lien  on  land  before  its  conveyance  by  the  owner, 
and  a  purchaser  takes  actual  possession  of  the  premises  before  judgment 
in  the  attachment  suit,  which  is  continued,  and  the  property  is  purchased 
by  the  plaintiff  in  the  attachment,  who  assigns  his  certificate  of  purchase 
to  one  who  again  assigns  the  same  to  another,  who  takes  out  a  sheriff's 
deed,  there  will  be  involved  no  rights  of  innocent  purchasers,  and  the 
parties  so  acquiring  the  certificate  of  purchase  by  assignment  having 
notice  of  the  equities  of  the  party  in  possession,  will  have  the  same,  but 
no  greater,  rights  than  the  original  purchaser  at  the  sheriff's  sale.  Berry 
et  al.  v.  Lovi,  612. 

3.  Where  A,  the  owner  of  land,  conveyed  the  same  to  B,  without  any 
consideration,  to  be  held  in  trust,  and  B  conveyed  the  same  in  like  man- 
ner to  C,  merely  to  enable  him  to  sell  for  the  benefit  of  A,  who  remained 
all  the  time  in  the  actual  possession  of  the  premises,  it  was  held,  that 
the  possession  of  A  was  notice  to  a  judgment  creditor  of  C  of  A's  equi- 
table title,  and  that  such  creditor  having  such  notice  acquired  no  title  by 
a  levy  and  sale  of  the  premises  on  execution  against  C,  he  not  being  an 
innocent  purchaser  entitled  to  the  protection  of  the  law.  Ford  v.  Mar- 
call,  136. 

Purchases  chargeable  with  notice. 

4.  Where  a  husband  and  wife  execute  a  trust  deed  to  secure  a  debt  of 
the  former,  the  latter,  as  a  party  to  the  deed,  is  chargeable  with  notice 
that  no  one  but  the  trustee  himself,  or  his  legal  representative,  has  the 
right  to  sell  under  it.     Grover  v.  Hale  et  al.  638. 

Purchaser— prior  incumbrance. 

5.  Purchaser  must  give  notice  of  his  rights,  if  he  desires  other 
property  of  his  grantor  to  be  first  resorted  to.     See  PUBCHASEBS,  1. 

Sale  under  trust  deed. 

6.  Of  personal  notice  to  grantor.  See  MOBTGAGES  AND  DEEDS 
OF  TBUST,  7. 

Conveyances  by  tenants  in  common. 

7.  Of  specific  portions  of  their  land — recording  of  such  deeds 
enough  to  put  purchasers  on  inquiry  as  to  whether  a  partition  had  not 
been  made.     See  BECOBDING  ACT,  6. 
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NOTICE.     Continued. 

Seeking  recovery  upon  executory  contract. 

8.  Of  notice  to  the  party  alleged  to  be  in  default.  See  CON- 
TRACTS, 10  to  13. 

Under  the  recording  act. 

9.  As  to  notice  to  purchasers  of  land,  of  the  condition  of  the  title. 
See  RECORDING  LAW,  1  to  5. 

Amending  tax  precept. 

10.  Whether  notice  is  required.  See  TAXATION  AND  TAX  TI- 
TLES, 12. 

OFFICE  HOUKS. 
Of  clerks  oe  courts.     See  CLERKS  OF  COURTS,  1. 

OPENING  AND  CONCLUSION. 
Who  entitled  thereto. 

In  proceeding  to  condemn  land.     See  PRACTICE,  1. 

PARKS. 

Special  assessments. 

Under  the  Park  act  of  1879— only  upon  abutting  property.  See 
SPECIAL  ASSESSMENTS,  1,  2,  3. 

PARK  COMMISSIONERS. 

Considered  as  a  municipal  corporation. 

1.  With  power  of  taxation.  The  people  of  the  towns  affected  by  the 
Park  act  of  1869,  having,  by  a  vote,  accepted  its  provisions,  the  board  of 
park  commissioners  thereby  created  became  a  municipal  corporation,  in 
whom  the  legislature  might  vest  power  to  assess  and  collect  taxes  within 
the  park  district  for  the  special  corporate  purposes  of  its  creation.  Cor- 
nell v.  The  People  ex  rel.  Walsh,  372. 

Of  their  appointment. 

2.  As  to  the  mode  of  appointment — and  by  whom.  By  adopting  the 
Park  act  of  1869,  the  people  of  the  district  assented  to  its  provisions 
making  the  commissioners  corporate  authorities,  and  that  they  might  be 
appointed  as  provided  in  that  act.  They  gave  their  assent  that  the  first 
board  of  corporate  authorities  should  be  appointed  by  the  Governor,  and 
that  their  successors  should  thereafter,  as  a  vacancy  occurred,  be  ap- 
pointed by  the  judge  of  the  circuit  court  of  Cook  county.  Upon  no  other 
terms  did  the  people  of  the  district  assume  the  burden  of  taxation  which 
the  corporate  authorities  had  the  power  to  impose.     Ibid.  372. 

3.  Changing  the  mode  of  appointment  without  the  assent  of  those 
interested — constitutionality  of  the  act.  Where  the  people  of  a  mu- 
nicipality have  assented  to  the  appointment  of  park  commissioners  who 
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PARK  COMMISSIONERS.     Of  their  appointment.     Continued. 

are  invested  with  the  corporate  power  of  levying  taxes,  by  a  judge  of  a 
court  in  their  midst,  a  subsequent  act  of  the  legislature  taking  such  ap- 
pointing power  from  such  judge,  and  conferring  it  upon  the  Governor  of 
the  State,  thereby  changing  the  mode  of  appointment  in  a  manner  not 
assented  to,  is  unconstitutional  and  void,  and  a  commissioner  appointed 
by  the  Governor  will  have  no  rightful  authority  to  exercise  the  duties  of 
such  office.     Cornell  v.  The  People  ex  rel.  Walsh,  372. 

4.  The  first  section  of  the  act  of  1881  merely  prohibits  any  judge  of 
the  circuit  court  from  appointing  any  park  commissioner;  but  the  second 
section  purports  to  authorize  the  Governor  to  appoint.  The  second  sec- 
tion being  unconstitutional,  and  the  purpose  of  the  entire  act  being  to 
accomplish  but  a  single  object,  both  sections  must  fall  together.  Ibid. 
372. 

PARTIES. 
Contract  to  pay  a  third  person. 

1.  Who  may  sue.  Where  one  person  enters  into  a  simple  contract 
with  another  for  the  benefit  of  a  third  person  not  a  party  thereto,  the 
latter  may  maintain  an  action  for  the  breach,  and  such  a  contract  is  not 
within  the  Statute  of  Frauds.      Thompson  v.  Dearborn  et  al.  87. 

In  suit  to  foreclose  mortgage. 

2.  Equitable  assignee  of  note  secured  by  mortgage  may  foreclose. 
Where  a  party  makes  notes  payable  to  his  own  order,  secured  by  mort- 
gage on  real  estate,  and  delivers  the  same  to  his  surety  upon  another 
obligation,  as  indemnity  against  loss  by  reason  of  the  suretyship,  with- 
out indorsement,  the  surety  having  been  compelled  to  pay  as  such,  may 
maintain  a  bill  to  foreclose  the  mortgage  given  by  the  maker,  without 
iixe  correction  of  any  mistake  growing  out  of  a  failure  to  indorse  the 
notes.  An  equitable  assignment  of  a  note  secured  by  mortgage  will 
authorize  the  assignee  to  foreclose  the  mortgage.  Sedgwick  et  al.  v. 
Johnson  et  al.  385. 

3.  Holder  of  equity  of  redemption.  On  bill  to  foreclose  a  mortgage, 
a  purchaser  of  the  land,  on  sale  under  a  judgment  against  the  mortgagor 
which  is  not  a  prior  lien,  is  not  only  a  proper  but  a  necessary  party 
defendant,  as  the  holder  of  the  equity  of  redemption.  Kepley  v.  Jan- 
sen,  79. 

Questioning  sale  under  trust  deed. 

4.  Who  is  a  party  that  may  question  sale  under  power  in  trust  deed. 
A  purchaser  of  the  equity  of  redemption  at  sheriff's  sale  on  execution, 
against  the  party  who  had  previously  given  a  trust  deed  on  the  same 
property,  succeeds  to  the  former  owner's  rights  after  he  receives  a  sher- 
iffs deed,  and  may  have  a  sale  under  the  trust  deed  set  aside  if  it  is  made 
by  a  mere  stranger,  and  not  by  the  trustee.     Grover  v.  Hale  et  al.  638. 
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PAETIES.     Questioning  sale  under  trust  deed.     Continued. 

5.  Who  is  party  to  trustee's  sale.  If  the  grantor  in  a  trust  deed  has 
disposed  of  his  equity  of  redemption,  he  can  not  be,  in  any  sense,  a  party 
to  the  trustee's  sale,  or  a  sale  made  by  one  acting  for  him,  but  his 
assignee  will  be  regarded  as  such  party;  and  so  it  would  be  if  both  the 
original  parties  had  assigned  their  interests.     Grover  v.  Hale  et  al.  638. 

Making  new  parties. 

6.  By  amendment — pending  the  trial.  In  an  action  on  the  case  for 
fraud  and  deceit  in  the  purchase  of  goods,  where  the  evidence  shows 
that  other  persons  than  those  already  made  parties  had  an  interest  in  the 
profits  of  the  goods  sold  by  the  plaintiff,  an  amendment  making  such 
persons  co-plaintiffs  is  properly  allowed  on  the  trial.  Lockwood  v. 
Doane  et  al.  235. 

AS  TO  PERSONS  NOT  PARTIES. 

7.  Effect  of  a  judgment  or  decree.  See  JUDGMENTS  AND  DE- 
CREES, 1  to  4. 

PARTITION. 
When  presumed. 

1.  From  acts  of  the  parties.  A  and  B  acquired  title  to  a  quarter  sec- 
tion of  land,  in  1835,  by  an  assignment  of  a  certificate  of  purchase  from 
the  United  States,  and  the  patent  was  issued  to  them  in  1839.  On  July 
7,  1836,  B  signed  a  contract  for  the  sale  of  the  undivided  half  of  the 
quarter  to  0,  and  on  September  8,  1838,  conveyed  to  C,  in  New  York 
City,  the  east  half  of  the  quarter.  Before  the  date  of  this  deed  A  gave 
to  B  a  power  of  attorney  to  sell  the  west  half  of  the  tract,  which  power 
of  attorney  B  took  with  him  to  New  York.  On  November  29,  1839,  A 
went  to  New  York,  where  he  made  a  warranty  deed  to  D  for  the  west 
half  of  the  tract,  which  he.  left  with  B  until  proper  securities  should  be 
given.  These  deeds  were  all  recorded  in  the  proper  county.  A  after- 
ward learning  that  the  securities  were  worthless,  in  1838  filed  his  bill  in 
the  New  York  court  seeking  a  rescission  of  his  contract  of  sale,  asserting 
his  ownership  of  the  west  half  of  the  quarter,  and  asking  to  be  reinvested 
with  the  title.  C,  and  those  cJaiming  the  east  half  of  the  quarter  under 
him,  paid  all  the  taxes  thereon,  A  paying  no  part  thereof,  though  residing 
in  the  same  county,  making  no  claim  to  such  east  half:  Held,  that  from 
these  and  other  facts,  in  view  of  the  acquiescence  of  A  for  so  many 
years,  a  partition  of  the  land  between  A  and  B  in  1836,  by  deed,  would 
be  presumed,  if  necessary,  and  that  A  was  not  entitled  to  a  partition  of 
the  east  half  of  the  quarter.     Markoe  v.  Wakeman  et  al.  251. 

2.  In  such  case,  the  purchase  from  B  of  the  east  half  of  the  tract 
after  partition  could  not  be  affected  by  any  fraud,  actual  or  supposed,  by 
B,  in  delivering  A's  deed  for  the  west  half  upon  worthless  security. 
Ibid.  251. 
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PARTITION.     Continued. 
In  case  of  mortgaged  premises. 

3.  Where  a  part  of  the  premises  are  under  mortgage — what  title 
passes  in  case  of  a  sale.  Where  land  is  sold  under  a  decree  in  a  pro- 
ceeding for  partition,  the  court  having  jurisdiction  of  the  subject  matter 
and  of  the  parties  in  interest,  the  purchaser  will  acquire  the  entire  title, — 
the  interest  and  estate  of  all  the  parties, — and  this  though  some  of  the 
shares  were  mortgaged;  and  the  failure  of  such  purchaser  to  make  de- 
fence to  a  bill  to  foreclose  the  mortgage,  which  he  might  have  made,  will 
not  preclude  him  from  acquiring  title  under  a  subsequent  decree  of  sale, 
in  a  partition  proceeding.      Thompson  v.  Frew,  478. 

4.  Effect  of  subsequent  foreclosure  on  rights  of  purchaser  in  par- 
tition. On  bill  to  foreclose  a  mortgage  on  a  part  interest  in  land,  the 
court  has  no  power,  in  its  decree,  to  nullify,  reverse  or  modify  a  decree 
of  sale  in  a  proceeding  for  partition  of  the  same  land,  where  no  such  pur- 
pose is  indicated  in  the  bill,  and  the  parties  in  the  partition  case  are  not 
brought  before  the  court  for  that  purpose.     Ibid.  478. 

5.  Poiver  and  duty  of  court  as  to  mortgage  on  part  interest.  In 
decreeing  a  partition  of  land,  the  court  has  the  power,  and  it  is  its  duty, 
to  provide  for  the  satisfaction  of  any  valid  mortgage  upon  the  interest 
of  any  one  of  the  tenants  in  common,  in  case  a  sale  of  the  premises  is 
ordered.     Ibid.  478. 

6.  Power  to  determine  as  to  distribution  of  proceeds  of  sale.  Where 
a  sale-  is  decreed  on  partition,  it  is  competent  for  the  court  to  investigate 
all  questions  of  conflicting  or  controverted  titles  to  the  premises,  and 
determine  who  is  entitled  to  receive  the  whole  or  any  part  of  the  pro- 
ceeds of  the  sale;  and  when  the  court,  on  the  petition  of  a  purchaser 
who  is  not  a  party  to  the  suit,  determines  that  he  is  entitled  to  a  certain 
share  thereof,  and  orders  that  he  maj7  retain  the  same  as  his  own,  such 
finding  and  order  are  conclusive  in  a  collateral  proceeding.     Ibid.  478. 

7.  Mode  of  procedure  in  case  of  foreclosure.  A  mortgagee  of  an 
undivided  interest  in  land  may  have  a  decree  of  foreclosure  for  breach  of 
condition,  during  the  pendency  of  a  suit  for  the  partition  of  the  premises, 
but  the  decree  can  only  be  enforced  in  conformity  with  the  adjudication 
in  the  partition  proceeding, — that  is,  in  case  of  division,  to  sell  the  part 
assigned  to  the'  mortgagor,  and  in  case  of  sale,  to  appropriate  the  pro- 
ceeds which  would  otherwise  go  to  the  mortgagee  pro  tanto,  in  satisfac- 
tion of  the  amount  due  upon  the  mortgage.     Ibid.  478. 

8.  Where  a  valid  decree  of  partition  of  land  is  made  and  a  sale  of 
the  premises  ordered,  and  a  disposition  made  of  the  proceeds  of  the 
sale,  so  much  of  a  decree  of  foreclosure  of  a  mortgage  upon  an  interest 
in  the  land  as  directs  a  sale  of  the  property  is  invalid,  for  want  of  juris- 
diction in  the  court,  of  that  question,  it  having  been  previously  with- 
drawn and  exercised  in  the  decree  of  sale  in  the  partition  suit.  Ibid. 
478. 
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PARTITION.     In  case  of  mortgaged  premises.     Continued. 

9.  Decree  binds  administrator  of  a  party.  Where  a  proceeding  for 
the  partition  of  land  is  had,  making  a  mortgagee  of  an  interest  in  the 
premises  a  party,  his  administrator  claiming  title  by  purchase  under  a 
decree  for  the  foreclosure  of  the  mortgage,  will  be  bound  by  the  decree 
and  sale  in  the  suit  for  partition.      Thompson  v.  Frew,  478. 

Omission  of  some  of  the  parties. 

10.  Effect  of  the  decree  in  passing  title.  A  husband  and  wife  brought 
a  suit  for  the  assignment  of  dower  and  partition  of  land  in  which  the  wife 
was  interested  as  an  heir,  making  the  other  heirs  parties.  A  partition  was 
made,  reported  and  confirmed,  but  the  wife's  name  was  wholly  omitted 
in  the  decree  and  subsequent  proceedings,  and  her  portion  was  set  off 
and  assigned  to  the  husband.  This  decree  was  never  reversed  or  set 
aside,  and  subsequently  the  land  was  sold  on  execution  against  the  hus- 
band, and  on  bill  filed  by  the  wife's  only  heir  to  set  aside  the  sale  as  a 
cloud  on  her  title,  it  was  held,  that  the  decree  of  partition,  although 
erroneous,  was  not  void,  and  passed  the  title  to  the  husband,  and  that 
the  land  was  subject  to  sale  on  the  execution.     Lang  v.  Clemens,  133. 

Decree  as  to  part  of  the  owners. 

11.  No  bar  to  a  second  bill.  It  is  a  fundamental  doctrine  of  the  law 
of  partition  that  all  co-tenants  must  be  made  parties  to  the  proceeding, 
otherwise  the  decree  will  be  no  bar  to  a  second  partition,  at  the  suit  of 
the  omitted  parties.     Holman  v.  Gill  et  al.  467. 

Existence  of  life  estate. 

12.  Will  not  prevent  partition.  The  fact  that  a  widow  may  have  a 
life  estate  in  premises  left  by  her  husband  as  an  estate  of  homestead  or 
dower,  is  no  bar  to  proceedings  for  partition  of  such  premises  between 
the  heirs.  Like  any  other  intervening  life  estate,  it  could  only  postpone 
the  possession  of  the  reversion  until  its  termination.     Ibid.  467. 

PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  Presumption.  Where  parties  agree  to  share  in  the  profits  of  a 
business,  the  law  will  infer  a  partnership  between  them  in  the  business 
to  which  the  agreement  relates.  This  presumption  will  control  until 
rebutted  by  proof  to  the  contrary.     Lockwood  v.  Doane  et  al.  235. 

Contract  construed. 

2.  As  to  rights  of  parties  on  dissolution.  A  and  B  entered  into  a 
co-partnership,  the  former  to  furnish  $1000,  and  the  latter,  as  his  capi- 
tal, his  patent  for  the  manufacture  and  sale  of  "incased  glass  vessels," 
the  articles  of  co-partnership  providing  that  the  profits  of  the  business, 
and  the  proceeds  arising  from  either  the  sale  or  leasing  of  any  territory, 
should  be  equally  divided  between  them,  either  one  of  the  partners  hav- 
ing the  right  to  sell  or  lease,  and  that  the' partnership  might  be  dissolved 
by  either,  on  giving  notice  thereof,  at  any  time.     The  contract  also  pro- 
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PARTNERSHIP.     Contract  construed.     Continued. 

vided  that  a  division  of  the  assets  should  be  had  in  case  of  a  dissolution 
"without  a  sale  of  the  business,"  in  which  event  each  partner  was  to  take 
back  what  he  put  into  the  business.  Prior  to  the  dissolution  of  the  firm 
^,nd  notice  thereof,  B,  the  patentee,  granted  to  0  the  exclusive  right  to 
manufacture  and  sell  wares  under  the  patent,  and  all  re-issues  of  the 
same,  for  the  entire  term  it  might  run,  reserving  a  certain  royalty  or 
license  fee  on  all  wares  manufactured  and  sold  by  C:  Held,  that  as  the 
transfer  of  the  exclusive  right  under  the  patent  to  C  was  the  same  as  a 
sale,  and  was  made  prior  to  the  dissolution,  A  was  entitled  to  one-half  of 
the  royalty  or  license  fees  thereafter  to  be  paid  by  C  to  B,  and  that  if  it 
was  a  mere  leasing  to  C  the  same  result  would  follow.  Norris  v.  Rogers, 
148. 

In  case  of  partnership  in  lands. 

3.  Rights  of  surviving  partners — and  of  the  heirs  of  a  deceased 
partner.     See  DESCENTS,  1,  2. 

PAYMENT. 
Application  of  payments. 

1.  When  creditor  may  apply  on  unsecured  debt.  Where  a  creditor 
holds  notes  of  his  debtor,  some  of  which  are  secured  by  mortgage,  and 
others,  and  a  judgment,  are  unsecured,  and  rents  due  his  debtor  are,  by 
the  direction  of  the  latter,  paid  to  the  creditor,  the  latter  -will  have  the 
right  to  apply  such  payments  on  the  unsecured  notes  or  indebtedness, 
and  if  he  does  not  so  apply  them  the  law  will  make  the  application  that 
way,  unless  the  debtor  directs  otherwise.     Plain  v.  Roth  et  al.  588. 

2.  What  is  a  direction  as  to  application.  Where  a  debtor,  in  his 
lease  of  property,  specifies  therein  that  the  rent  shall  be  payable  to  his 
creditor  ("who  holds  a  mortgage")  so  long  as  the  tenant  occupies  the 
premises,  "or  until  the  mortgage  is  paid  off,"  etc.,  this  will  be  evidence 
tending  to  show  the  purpose  of  the  debtor  that  the  rents  should  apply 
on  the  mortgage  indebtedness,  instead  of  other  unsecured  indebtedness. 
Ibid.  588. 

PEDIGREE. 
Proof  thereof.     See  EVIDENCE,  11,  12,  13. 

PLATS  OF  TOWNS  AND  VILLAGES. 

Certainty  in  description.     See  HIGHWAYS,  7,  8. 

PLEADING. 
New  counts— identity  of  cause  of  action. 

1.  In  suit  to  recover  for  negligence  In  case,  by  a  servant  of  a  cor- 
poration against  the  corporation  to  recover  for  personal  injuries  received 
through  negligence  in  the  defendant,  the  declaration  charged  that  defend- 
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PLEADING.  New  counts— identity  of  cause  of  action.  Continued. 
ant  "carelessly  and  wrongfully  furnished  and  permitted  to  remain  in  use" 
an  insufficient  and  defective  clamp,  etc.  Afterward,  by  leave  of  court, 
another  count  was  filed,  claiming  damages  for  the  same  injury,  and 
averring  that  "defendant  carelessly  and  wrongfully  permitted  to  become 
and  remain  in  said  rolling  mill  an  unsafe,  insufficient  and  defective 
clamp,  and  wrongfully  and  negligently  suffered  the  same  to  become  and 
remain  in  bad  and  unsafe  repair  and  condition,"  etc.:  Held,  that  the 
cause  of  action  in  both  counts  was  the  same,  only  differently  stated. 
North  Chicago  Rolling  Mill  Co.  v.  Monka,  340. 

Waiver  of  demurrer. 

2.  By  pleading  over  a  defendant  waives  his  demurrer  to  the  declara- 
tion, and  can  not  thereafter  assign  error  on  any  ruling  in  regard  to  it. 
Barnes  v.  Brookman  et  al.  317. 

Taken  most  strongly  against  pleader. 

3.  It  is  a  familiar  rule  of  pleading  that  the  allegations  of  a  party  must 
be  taken  most  strongly  against  him.  So  where  a  direction  to  an  officer 
is  required  to  be  in  Writing,  to  do  a  certain  act,  which  he  refuses,  and 
the  petition  for  a  mandamus  to  compel  him  to  act  fails  to  show  that  the 
direction  is  in  writing,  it  will  be  assumed  there  was  only  a  mere  verbal 
order  given,  and  the  writ  will  be  refused.  The  People  ex  rel.  v.  Swigert 
et  al.  494. 

In  attachment  of  water  craft. 

4.  Of  the  pleadings  and  practice.  See  ATTACHMENT  OF  WATER 
CRAFT,  1  to  4. 

Pleading  specially. 

5.  Or  whether  there  can  be  a  recovery  under  the  common  counts. 
See  PLEADING  AND  EVIDENCE,  4,  5. 

Defective  pleading. 

6.  Cured  after  judgment.    See  AMENDMENTS  AND  JEOFAILS,  3. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Variance — when  im?naterial.  A  bill  seeking  the  partition  of  real 
estate  by  a  purchaser  under  execution  of  the  interest  of  two  out  of  eight 
heirs,  alleged  that  the  sheriff  levied  upon  the  lands  above  described, 
while  the  levy  was  only  upon  the  undivided  two-eighths  thereof:  Held, 
that  the  variance  was  clearly  immaterial.     Holman  v.  Gill  et  al.  467. 

2.  A  party  claiming  as  a  purchaser  under  a  judgment  and  execution 
sale  and  sheriff's  deed,  as  against  two  of  eight  co-tenants,  in  his  bill  for 
partition  alleged  that  he  recovered  judgment  against  such  two  tenants 
in  common  for  $121,  and  costs  of  suit,  whereas  the  proof  showed  the 
judgment  was  for  $121.35.  There  was  no  proof  showing  the  existence 
of  any  other  judgment  against  the  same  parties  in  favor  of  the  com- 
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plainant:  Held,  that  in  a  court  of  equity,  where  the  substance  and  real 
merits  are  looked  to  more  than  to  literal  accuracy,  the  variance  was  not 
such  as  to  defeat  a  partition.     Hoi  man  v.  Gill  et  al.  4G7. 

,  3.  Allegation  of  seizin — whether  proven.  A  bill  for  partition  charged 
that  upon  the  death  of  a  person  his  children,  eight  in  number,  became 
seized  in  fee  simple,  as  tenants  in  common  of  certain  real  estate,  of  an 
undivided  one-eighth  share  each,  while  the  proof  showed  the  estate  of 
the  children  was  subject  to  the  widow's  dower  and  homestead:  Held, 
that  there  was  no  variance,  as  the  heirs,  in  technical  language,  were  sev- 
erally seized  in  fee  of  their  respective  shares.     Ibid.  467. 

Recovery  under  the  common  counts. 

4.  Or  whether  the  contract  must  be  specially  set  out  in  the  decla- 
ration. No  recovery  can  be  had  upon  an  executory  contract  under 
the  common  counts.  Where  goods  sold  have  not  been  delivered  and 
accepted,  no  recovery  can  be  had  for  the  price,  even  under  the  count  for 
goods  bargained  and  sold,  unless  it  appears  there  has  been  a  complete 
sale,  and  the  property  in  the  goods  had  been  vested  in  the  defendant  by 
the  sale,  and  an  actual  acceptance  by  him.  Brand  et  al.  v.  Henderson 
et  al.  141. 

5.  It  is  only  when  the  contract  has  been  fully  performed,  and  nothing 
remains  to  be  done  bxit  the  payment  of  the  money,  that  the  common 
counts  are  applicable.  If  the  purchaser  refuses  to  accept  the  goods  when 
tendered,  or  offered  to  be  delivered,  the  contract  must  be  specially  set 
out  in  the  declaration.     Ibid.  141. 

POSSESSION. 
Notice— by  possession  of  land. 

As  to  rights  of  occupant.     See  NOTICE,  2,  3. 

PRACTICE. 
Opening  and  conclusion. 

1.  Who  entitled  thereto — in  proceeding  to  condemn  land.  In  a  pro- 
ceeding to  condemn  land  for  public  use,  and  for  the  ascertainment  of 
the  compensation  to  be  made  and  the  damages  to  be  assessed,  the  peti- 
tioner holds  the  affirmative  of  the  issue  to  be  tried,  and  consequently  is 
entitled  to  the  opening  and  conclusion,  both  in  the  matter  of  introduc- 
tion of  evidence,  and  upon  the  argument  to  the  jury.  South  Park 
Commissioners  v.  Trustees  of  Schools,  489. 

Trial  by  the  court. 

2.  Degree  of  evidence  required,  to  support  a  proposition  of  law. 
In  the  case  of  a  trial  by  the  court  without  a  jury,  if  there  is  evidence  in 
the  record  tending  to  establish  the  hypothetical  case  made  by  a  proposi- 
tion of  law  based  thereon,  the  court  should  give  the  same,  if  otherwise 
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unobjectionable.  It  is  not  necessary  there  should  be  a  preponderance  of 
evidence  to  warrant  the  making  of  such  proposition.  Sexton  v.  City  of 
Chicago,  323. 

Proposition  of  law — on  trial  by  the  court. 

3.  As  to  evidence  upon  which  it  may  be  based.  Where  a  proposition 
of  law,  correct  in  principle,  upon  the  defendant's  hypothesis,  there  being 
evidence  on  which  to  base  it,  is  asked,  the  fact  that  the  plaintiff  has  evi- 
dence tending  to  avoid  and  destroy  its  application  affords  no  ground  for 
its  refusal.  If  there  is  such  evidence,  the  plaintiff  should  ask  a  declara- 
tion of  the  law  on  his  theory  in  a  separate  proposition,  or  as  an  accom- 
paniment to  that  of  the  defendant.     Cothran  v.  Ellis  et  al.  413. 

Directing  witnesses  to  be  recalled. 

4.  The  court  has  the  discretionary  right,  in  the  progress  of  a  trial, — 
the  exercise  of  which  may  tend  to  elicit  the  truth, — to  direct  that  wit- 
nesses shall  be  recalled  for  further  examination,  or  that  other  witnesses 
may  be  called  to  the  stand  to  be  examined;  but  the  court  ought  not  to 
give  expression,  in  the  hearing  of  the  jury,  as  to  its  own  views  of  the 
weight  of  any  portion  of  the  evidence.     Lycan  v.  The  People,  423. 

Time  to  object. 

5.  As  to  variance.  If  a  party  desires  to  raise  the  question,  in  this 
court,  of  variance  between  an  allegation  in  a  bill  in  chancery  and  the 
proof  offered,  he  should  make  the  same  specifically  in  the  court  below, 
so  as  to  afford  an  opportunity  to  obviate  the  same  by  amendment.  Hol- 
man  v.  Gill  et  al.  467. 

When  specific  objection  necessary. 

6.  To  raise  the  question  of  variance.  A  general  objection  to  the  evi- 
dence offered  is  not  sufficient  to  raise  the  question  of  variance,  but  is 
regarded  as  going  to  the  competency  of  the  evidence.  Equity  always 
looks  to  the  real  substance  of  matters  put  in  evidence,  and  will  disre- 
gard mere  technical  objections  that  do  not  affect  the  merits  of  the  con- 
troversy, and  which  might  readily  be  removed  if  the  attention  of  the 
opposite  party  or  of  the  court  had  been  called  to  them.     Ibid.  467. 

Remarks  of  judge  in  hearing  of  jury. 

7.  In  ruling  upon  an  instruction.  The  remarks  of  the  judge  presiding 
at  the  trial  of  a  cause,  addressed  to  counsel  in  stating  an  objection  to  an 
instruction  asked,  and  giving  the  reason  for  modifying  the  same,  which 
it  is  not  shown  the  jury  heard,  and  not  of  much  consequence  either  way, 
will  not  be  a  ground  for  reversing  a  judgment  which  must  be  presumed 
to  be  warranted  by  the  facts  of  the  case.  Peoria  and  Farming  ton  Rail- 
way Co.  v.  Barnum,  160. 

Remarks  of  judge  on  the  evidence. 

8.  In  the  presence  of  the  jury.  On  the  trial  of  one  for  the  embezzle- 
ment of  money  alleged  to  have  come  into  his  hands  on  a  sale  of  property 
by  him,  as  agent  of  the  prosecutor,  where  the  evidence  on  the  part  of  the 
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People  was  not  of  a  very  satisfactory  character,  the  defendant  offered 
testimony  to  show,  and  tending  to  show,  that  he  had  bought  the  property 
of  the  prosecutor,  the  proceeds  of  which  he  was  charged  of  having  em- 
bezzled, and  that  the  purchase  was  in  good  faith,  and  that  he  had  paid 
for  the  same,  after  which  the  court  remarked,  in  the  hearing  of  the  jury, 
"I  am  not  satisfied  with  this, — let  the  defendant  take  the  stand, "  and  then 
asked  questions  not  entirely  free  from  objection:  Held,  that  the  remark 
was  clearly  improper,  and  was  calculated  to  prejudice  the  defence  the 
accused  was  attempting  to  make.     Lycan  v.  The  People,  423. 

9.  Whether  a  court  is  satisfied  or  not,  is  not  a  matter  proper  to  be 
communicated  to  the  jury  in  such  a  case.  They  should  be  left  free  to 
consider  the  evidence  given  by  both  parties,  without  any  expression  of 
opinion  from  the  court.     Ibid.  423. 

Improper  remarks  of  counsel. 

10.  On  the  trial  of  a  person  for  forgery,  the  defendant  addressed  the 
jury,  when  one  of  his  counsel  openly  stated,  in  the  presence  of  the  jury, 
that  he  withdrew  from  the  case,  and  withdrew  all  he  had  said,  and  the 
State's  attorney,  in  closing  the  argument,  alluded  to  this,  saying  one  of 
the  counsel  had  wisely  withdrawn:  Held,  that  while  the  conduct  of 
defendant's  counsel,  and  his  remarks,  and  those  of  the  State's  attorney, 
were  highly  improper  and  censurable,  yet  as  the  guilt  of  the  defendant 
was  not  doubtful,  and  the  punishment  was  not  excessive,  but  was  fully 
justified  by  the  evidence,  it  furnished  no  ground  for  a  reversal  of  the 
judgment.     Duffin  v.  The  People,  113. 

Improper  remarks  of  State's  attorney. 

11.  Where  the  evidence  of  the  guilt  of  one  convicted  of  crime  is 
strong  and  satisfactory,  the  judgment  will  not  be  reversed  for  mere  im- 
proper remarks  of  counsel  for  the  People  tending  to  prejudice  the  jury 
against  the  accused.     Garrity  v.  The  People,  1G2. 

Motion  for  a  new  trial. 

12.  Before  a  judge  other  than  the  one  who  tried  the  case.  After  the 
entry  of  judgment  in  a  cause,  but  during  the  trial  term,  the  unsuccessful 
party  entered  his  motion  for  a  new  trial,  before  a  judge  other  than  the 
one  who  presided  at  the  trial  of  the  ease.  No  application  was  made  for 
a  continuance  of  the  motion.  It  was  held,  the  judge  before  whom  the 
motion  for  a  new  trial  was  thus  pending,  although  he  had  not  presided 
on  the  trial  of  the  cause,  had  rightful  authority  to  deny  the  motion,  and 
it  was  not  error  to  do  so.  Chicago,  Pekin  and  Southwestern  Railroad 
Co.  et  al.  v.  Town  of  Marseilles,  313. 

13.  In  such  case,  the  party  seeking  the  new  trial,  by  making  an  appli-. 
cation  for  a  continuance  of  his  motion,  supported  by  a  proper  affidavit 
showing  sufficient  cause,  might  have  had  the  motion  for  a  new  trial  post- 
poned to  some  day  when  it  could  be  heard  by  the  judge  who  tried  tthe 
case.  But  a  motion  of  this  kind  ought  not  to  be  postponed  beyond  the 
trial  term,  except  for  good  cause  shown.     Ibid.  313, 
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PKACTICE.     Continued. 
Filing  order  of  affirmance  in  court  below. 

14.  Whether  necessary — on  mandamus  to  compel  a  city  to  levy  a 
tax  to  pay  a  judgment.  Where  a  judgment  against  a  city  has  been 
affirmed,  on  error  or  appeal,  it  is  not  necessary  that  a  copy  of  the  order 
of  affirmance  be  filed  with  the  circuit  clerk  before  filing  a  petition  for  u 
mandamus  to  compel  the  city  council  to  levy  a  tax  to  pay  such  judg- 
ment. Section  82  of  the  Practice  act  has  respect,  alone,  to  proceedings 
in  the  lower  court  for  carrying  into  execution  the  judgment,  and  has  no 
application  to  independent  proceedings  upon  the  judgment  elsewhere. 
City  of  Cairo  v.  Everett,  75. 

In  attachment  of  water  craft. 

15.  Of  the  pleadings  and  practice.  See  ATTACHMENT  OF  WATEK 
CKAFT,  1,  2,  3. 

PRACTICE  IN  THE  SUPREME  COURT. 
Abstract  of  record. 

1.  What  it  should  contain.  Where  the  abstract  of  an  appellant  fails 
to  show  that  he  took  any  exception  to  an  instruction  on  the  trial,  this 
court  will  not  look  into  the  record  to  see  whether  the  abstract  is  correct  or 
not,  especially  when  no  substantial  objection  is  perceived  in  the  instruc- 
tion.    Shober  and  Carqueville  Lithographing  Co.  v.  Keriing,  344. 

What  may  be  assigned  as  error. 

2.  Party  can  not  complain  of  irrelevant  evidence  brought  out  by 
himself.  Where  it  .appears  that  evidence  complained  of  was  mainly 
called  out  upon  cross-examination  by  the  defendant's  own  counsel,  he 
will  have  no  right  to  complain,  even  if  the  evidence  is  irrelevant.  Ibid. 
344. 

Error  will  not  always  reverse. 

3.  Admission  of  improper  evidence.  The  admission  of  improper 
evidence  of  a  trifling  character,  not  affecting  in  the  slightest  degree  the 
defence  set  up,  affords  no  ground  for  reversing  a  judgment  in  favor  of 
the  plaintiff  fully  justified  by  the  other  facts  found  by  the  jury.  Lake 
Erie  and  Western  Railway  Co.  v.  Zoffinger,  199. 

4.  As  to  improper  instructions.  This  court  will  not  reverse  a  judg- 
ment for  merely  technical  errors  in  instructions  given,  unless  it  can  see 
that  they  did  or  were  calculated  to  mislead  the  jury.  When  the  instruc- 
tions, as  a  series,  clearly  announce  the  law  of  the  case,  and  as  favorably 
as  a  party  has  a  right  to  ask,  the  judgment  will  not  be  reversed  at  his 
instance.     Lockwood  v.  Doane  et  al.  235. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  As  to  having  knowledge  of  a  custom.     See  CUSTOM,  1. 

2.  As  to  whether  a  partnership  exists.     See  PARTNERSHIP,  1. 
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3.  As  to  width  of  street,  from  use  by  the  public.  See  HIGH- 
WAYS, 9. 

4.  As  to  finding  the  facts  in  the  trial  court — on  a  trial  by  the  court. 
See  APPEALS  AND  WRITS  OF  ERROR,  11. 

5.  In  absence  of  bill  of  exceptions — presumption  that  motion  for  a 
new  trial  was  properly  overruled.  See  EXCEPTIONS  AND  BILLS 
OF  EXCEPTIONS,  3. 

PRINCIPAL  AND  AGENT.     See  AGENCY. 

PROBATE  COURTS. 
Jurisdiction. 

1.  Guardian's  sale  of  land — constitutionality  of  act  conferring 
jurisdiction.  It  was  intended  by  the  act  of  1877  establishing  probate 
courts,  that  the  jurisdiction  of  said  courts  should  include  all  "probate 
matters,"  as  defined  in  the  statute  of  1874  establishing  county  courts, 
and  so  include  proceedings  by  guardians  for  the  sale  of  the  real  estate 
of  their  wards;  and  it  was  competent  for  the  legislature  to  bestow  such 
jurisdiction  upon  the  probate  courts,  there  being  no  inhibition  in  respect 
thereto  in  the  constitution.      Winch  v.  Tobin,  212. 

2.  What  is  included  in  the  words  "all  probate  matters,"  as  used  in 
the  constitution.  The  constitution,  in  providing  for  the  establishment 
of  probate  courts,  declares  that  said  courts,  when  established,  shall  have 
original  jurisdiction  of  "all  probate  matters."  It  maybe  supposed  the 
words  "all  probate  matters"  were  used  in  their  broadest  and  most  general 
sense.  The  General  Assembly  have  regarded  the  ordering  of  guardians' 
sales  so  germane  to  the  subject  that  they  have  declared  the  exercise  of 
this  power  was  a  "probate  matter."  In  the  absence  of  any  express  pro- 
vision in  the  constitution  to  the  contrary,  this  legislative  definition  of 
those  terms  may,  not  improperly,  be  acquiesced  in,  and  the  jurisdiction 
of  the  probate  courts,  as  conferred  by  statute,  to  order  the  real  estate  of 
minors  to  be  sold  at  guardian's  sale,  be  upheld.     Ibid.  212. 

PROCESS. 
Defective  process. 

Cured  by  appearance.     See  APPEARANCE,  1. 

PROPERTY. 
Membership  in  board  of  trade. 

Is  not  property,  and  is  not  subject  to  judicial  sale.  See  BOARD 
OF  TRADE,  1,  2. 
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PUKCHASEKS. 
In  case  of  a  prior  incumbrance. 

1.  Whether  to  be  satisfied  out  of  other  property  of  the  grantor. 
If  a  purchaser  of  laud  from  one  against  whom  there  is  a  judgment, 
desires  to  have  other  lands  of  his  grantor  first  levied  upon  and  sold  to 
satisfy  the  judgment,  it  is  his  duty  to  give  notice  of  his  interest  in  the 
property  bought  by  him,  and  to  point  out  such  other  property,  that  the 
creditor  may  have  it  taken  in  execution.     Dobbins  v.  Wilson  et  al.  17. 

2.  Remedy  when  land  pnrcliased  of  debtor  is  levied  on  and  sold 
■instead  of  other  lands  of  debtor.  Where  a  purchaser  of  land  from  a 
judgment  debtor  having  other  land  amply  sufficient  to  satisfy  the  judg- 
ment, gives  notice  to  the  judgment  creditor  of  his  rights,  and  requests 
him  to  levy  upon  the  remaining  lands  of  his  grantor,  and  the  creditor 
has  the  purchaser's  land  levied  on  first,  and  sold,  the  purchaser  should 
apply  to  the  court  from  which  the  execution  issued,  in  apt  time,  to  have 
the  levy  and  sale  set  aside.  His  remedy  in  such  case  is  complete  at  law, 
by  motion,  and  it  is  no  sufficient  excuse  for  neglecting  such  remedy  that 
the  purchaser  was  totally  blind  from  his  youth.     Ibid.  17. 

Assuming  to  pay  pre-existing  mortgage. 

3.  Rights  and  obligations  of  the  parlies.  Where  a  grautee  accepts 
a  conveyance  of  land,  with  a  clause  or  condition  therein  that  he  assumes 
and  agrees  to  pay  an  existing  incumbrance  on  the  premises  as  a  part  of 
the  consideration,  with  a  knowledge  of  its  contents,  he  will  become  per- 
sonally liable  to ^  the  holder  of  the  incumbrance  to  pay  the  indebtedness 
without  his  signing  and  sealing  the  deed.     Dean  v.  Walker,  540. 

4.  Where  a  deed  for  land  imposes  the  obligation  upon  the  grantee  to 
pay  and  discharge  an  existing  incumbrance  upon  the  land,  the  grantee's 
liability  to  the  holder  of  the  incumbrance  rests  upon  the  doctrine  that 
when  one  person  makes  a  promise  to  another  for  the  benefit  of  a  third 
person,  the  latter  may  maintain  an  action  upon  it.  In  such  case  it  is  not 
necessary  that  there  should  be  any  consideration  passing  from  the  third 
person.     Ibid.  540. 

5.  Where  the  owner  of  real  estate  sells  and  conveys  the  same,  incum- 
bered by  a  mortgage  which  he  had  assumed  to  pay,  to  one  who,  as  a 
part  of  the  consideration  of  his  purchase,  assumes  and  expressly  agrees 
to  pay  and  discharge  the  mortgage,  the  contract  will  be  for  the  benefit  of 
the  holder  of  the  mortgage,  and  when  he  ratifies  it  and  claims  its  benefit, 
the  law  operating  on  the  act  of  the  parties  establishes  a  privity  of  contract 
between  the  grantee  and  the  holder  of  the  mortgage,  and  creates  an  obli- 
gation on  the  part  of  the  former  to  pay  the  mortgage,  and  the  mortgagee 
may,  by  an  action  in  the  name  of  the  grantor,  for  his  use,  maintain  a 
personal  action  against  the  grantee  for  the  sum  due  upon  the  mortgage. 
Ibid.  540. 

6.  Where  a  person  becomes  the  purchaser  of  real  estate  by  deed, 
which  is  incumbered  by  mortgage,  and  in  the  deed  it  is  stipulated  and 
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PURCHASERS.  Assuming  to  pay  pre-existing  mortgage.  Continued. 
agreed  that  the  purchaser  assumes  and  is  to  pa}'  the  mortgage  debt  as  a 
part  of  the  consideration,  the  contract  creates  a  personal  liability  on  the 
purchaser,  which  may  be  enforced  in  an  appropriate  action.  Thompson 
v.  Dearborn  et  al.  87. 

7.  The  mere  fact,  however,  of  the  execution  and  acknowledgment  of 
a  deed  for  land  by  a  mortgagor,  with  a  clause  therein  that  the  grantee 
should  pay  the  mortgage  indebtedness,  and  its  being  recorded,  is  not 
sufficient  to  create  a  personal  liability  on  the  part  of  the  grantee  to  pay 
such  indebtedness.  To  bind  him,  it  must  be  further  alleged  and  proved 
that  he  assented  to  such  clause,  and  this  may  be  shown  by  proof  that 
he  signed  and  sealed  the  deed,  or  that  the  deed  was  delivered  to  and 
accepted  by  him.  By  the  acceptance  of  the  deed  his  assent  to  all  it  con- 
tains may  be  inferred.     Ibid.  87. 

8.  In  a  suit  in  equity  by  a  mortgagee  against  the  grantee^of  the  mort- 
gagor, to  obtain  a  personal  decree  for  the  sum  due  on  the  mortgage,  the 
bill  alleged  that  the  mortgagor  and  wife,  by  their  deed  of  a  certain  date, 
under  their  hands  and  seals,  duly  acknowledged  according  to  law,  sold 
and  conveyed  all  the  premises  described  in  the  mortgage  to  the  defendant, 
in  and  by  which  the  defendant  assumed  payment  of  said  mortgage,  and 
covenanted  and  agreed  to  pay  the  same  in  part  of  the  consideration  or 
purchase  money  to  the  grantors  for  the  land,  which  deed  was  duly  re- 
corded, etc.:  Held,  that  the  averments  of  the  bill,  which  was  taken  for 
confessed,  were  not  sufficient  to  authorize  a  personal  decree  against  the 
defendant  for  the  mortgage  indebtedness.  His  assent  to  such  clause  in 
the  deed  to  him  should  have  been  shown  in  some  manner.  The  use  of 
the  words  "sold  and  conveyed,"  in  the  bill,  could  not  be  regarded  as  an 
averment  of  such  assent  on  the  part  of  the  grantee.     Ibid.  87. 

Purchaser  at  execution  sale.  * 

9.  Holding  subject  to  prior  incumbrance — where  the  judgment  in- 
cluded taxes  not  a  lien  upon  the  land  sold.  Where  a  tract  of  land  is 
sold  on  execution  issued  upon  a  judgment  which  includes  taxes  on  other 
lands  besides  the  tract  sold,  the  sale  will  be  regarded  as  having  been  made 
under  an  ordinary  judgment,  where  personal  service  was  had,  and  the 
purchaser  will  take  the  same  subject  to  a  mortgage  lien  thereon  made 
before  the  judgment  became  a  lien.     Kepley  v.  Jansen,  79. 

10.  Defective  return  on  execution.  The  title  of  a  purchaser  at  an 
execution  sale  can  not  be  defeated  by  the  failure  of  the  sheriff  to  make  a 
proper  return  of  the  execution,  or,  indeed,  by  a  failure  to  make  any  return 
whatever.  The  purchaser's  title  depends  on  a  valid  judgment,  execution, 
levy,  and  a  sheriff's  deed  appearing  on  its  face  to  have  been  made  by 
virtue  of  a  sale  under  such  judgment  and  execution.  Holman  v.  Gill 
et  al.  467. 

11.  Variance  between  certificate  of  purchase  and  sheriff's  deed.  A 
certificate  of  purchase  showed  that  a  purchaser  bid  for  certain  lots,  and 
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not  for  two-eighths  interest  in  them,  which  alone  was  levied  on,  bnt  it 
showed  that  the  sheriff  offered  for  sale  the  undivided  two-eighths  of  the 
lots.  The  sheriff's  deed  recited  that  the  sheriff  levied  on  the  lands  there- 
inafter described,  and  the  same  were  struck  off  to  the  grantee,  and  then 
proceeded  to  convey  to  him  two  of  the  lots,  described  by  their  numbers, 
and  the  undivided  two-eighths  of  the  other  two  lots:  Held,  that  these 
discrepancies,  both  in  the  certificate  of  purchase  and  sheriff's  deed,  were 
not  fatal  to  the  title  of  the  purchaser.  Holman  v.  Gill  et  al.  467. 
Under  decree  of  partition. 

12.  When  purchaser  protected  against  errors,  etc.  A  purchaser  of 
land  under  a  decree  of  partition,  who  is  not  a  party  to  the  suit,  is  not 
affected  by  any  mere  irregularity  in  the  proceeding  hot  going  to  the  juris- 
diction of  the  court.  If  the  court  had  jurisdiction  of  the  subject  matter 
and  of  the  parties  in  interest,  such  a  purchaser  under  a  decree  of  sale  will 
be  protected.      Thompson  v.  Frew,  478. 

13.  In  case  of  partition  where  some  of  the  shares  are  under  mort- 
gage— what  title  passes  to  the  purchaser — effect  of  subsequent  fore- 
closure, etc.     See  PARTITION,  3  to  9. 

Who  is  an  innocent  purchaser. 

14.  That  is  entitled  to  protection  in  equity.  A  purchaser  of  land 
from  one  deriving  his  claim  under  a  trust  deed  and  trustee's  sale  to  him, 
before  he  can  defend  against  a  bill  tiled  to  set  aside  the  trustee's  sale 
must  make  it  appear  that  his  purchase  was  made  in  good  faith  and  for  a 
valuable  consideration,  and  that  the  consideration  was  paid  before  notice 
of  the  defects  in  the  title  or  irregxilarity  in  the  trustee's  sale.  If  the 
consideration  is  not  paid  before  notice,  he  is  not  an  innocent  purchaser. 
Grover  v.  Hale  et  al.  638. 

When  chargeable  with  notice. 

15.  Where  a  husband  and  wife  execute  a  trust  deed  to  secure  a  debt 
of  the  former,  the  latter,  as  a  party  to  the  deed,  is  chargeable  with  notice 
that  no  one  but  the  trustee  himself,  or  his  legal  representative,  has  the 
right  to  sell  under  it.     Ibid.  638. 

Purchaser  from  a  tenant  in  common. 

16.  Of  Jus  right  to  a  specific  portion,  as  against  a  co-tenant.  See 
TENANTS  IN  COMMON,  1,  2. 

RAILROADS. 
Limitation  as  to  extent,  and  character  of  business. 

1.  A  railway  company  may  organize  under  the  general  Railroad  law  to 
construct  its  road  exclusively  within  the  limits  of  a  city,  for  the  purpose 
of  transferring,  in  railroad  cars,  freight  between  the  different  depots, 
warehouses,  elevators,  manufactories,  etc.,  that  are  or  may  be  on  its  line, 
or  may  be  reached  by  its  lateral  branches.  Such  business  is  such  as  is 
usually  done  by  railway  companies.     If  such  company  elects  to  carry 
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freight  only,  it  will  be  under  no  obligation  to  carry  passengers,  and 
vice  versa.  And  so  if  it  holds  itself  out  as  a  carrier  of  a  particular 
kind  of  freight,  or  of  freight  generally,  prepared  for  carrying  in  a  par- 
ticular way,  it  will  only  be  bound  to  carry  to  the  extent  and  in  the  man- 
ner proposed.  Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  Railway 
Co.  450. 

Omission  to  fence — injury  to  animals  from  fright. 

2.  The  statute  construed.  Under  the  act  in  relation  to  fencing  and 
operating  railroads,  in  force  July  1,  1874,  as  amended  by  the  act  of  1879. 
where  a  party's  horse  gets  on  the  railroad  track  for  want  of  such  a  fence 
as  the  law  requires  the  company  to  erect  and  maintain  to  inclose  its  track 
and  right  of  way,  and  while  on  the  track  is  frightened  either  by  the 
approaching  train,  or  the  sound  of  the  bell  or  whistle,  or  all  of  them 
combined,  and  in  its  flight  is  injured,  either  by  'jumping  a  cattle  guard, 
or  by  coming  in  contact  with  a  wire  fence,  or  both,  and  no  negligence 
or  willful  misconduct  is  chargeable  to  the  agents  of  the  company  in 
charge  of  the  train  at  the  time,  and  where  no  injury  is  done  to  the  horse 
by  any  actual  collision  or  contact  with  the  engine  or  cars  of  the  train,  the 
railroad  company  will  not  be  liable  to  the  owner  of  the  horse  for  such 
injury.  Schertz  v.  Indianapolis,  Bloomington  and  Western  Railway 
Co.  577. 

3.  The  true  meaning  of  section  1  of  "An  act  in  relation  to  fencing 
and  operating  railroads,"  as  amended  in  1879,  is,  that  the  injury  to  stock 
must  be  caused  by  actual  collision, — that  is,  it  must  be  done  by  the 
"agents,  engines  or  cars"  of  the  company,  or  the  willful  misconduct  of 
the  train  men,  to  make  the  company  liable.     Ibid.  577. 

Measure  of  damages. 

4.  Consequential  damages  resulting  from  fright  to  animals,  not 
caused  by  actual  collision,  or  any  negligence  or  willful  misconduct  on 
the  part  of  the  servants  of  the  company,  are  not  embraced  in  the  statute. 
Ibid.  577. 

Horse  and  dummy  railroads. 

5.  Under  what  statute  to  be  incorporated— chapter  66  of  the  Revised 
Statutes  does  not  provide  for  their  incorporation.  Chapter  60  of  the 
Revised  Statutes,  entitled  "Horse  and  Dummy  Railroads,"  does  not  pro- 
vide for  the  incorporation  of  companies  to  build  and  operate  this  class 
of  railroads.  It  simply  extends  the  provisions  of  the  act  to  such  com- 
panies as  had  been,  or  might  thereafter  be,  incorporated  under  the  gen- 
eral laws  of  the  State.  The  incorporation  of  such  companies  is  provided 
for  in  section  1,  of  chapter  32,  entitled  "Corporations,"  and  it  is  doubt- 
ful whether  the  general  Railroad  law  (chapter  114)  has  any  application 
to  such  roads.  Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  Railway 
Co.  450. 
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RAILROADS.     Continued. 
Use  of  streets  foe  railroad  purposes. 

6.  Of  the  conditions,  etc.,  upon  which  such  use  may  be  granted. 
See  HIGHWAYS,  11,  12. 

RECORDING  LAW. 

AS  A  PROTECTION  TO  PURCHASERS. 

1.  Where  one  appearing  to  hold  title  by  one  name  is  also  known  by 
another  name — notice.  The  record  of  deeds,  etc.,  showed  a  perfect  title 
to  certain  lots  in  Conrad  Eickenberg,  and  no  judgments  against  him. 
He  effected  a  loan  of  money  on  the  lots  by  giving  a  deed  of  trust  thereon, 
the  lenders  having  the  abstracts  of  title  examined  by  an  experienced 
attorney,  who  pronounced  the  title  good,  under  which  trust  deed  the 
creditors  acquired  the  title  by  foreclosure.  It  was  held,  in  the  absence 
of  any  satisfactory  proof  of  notice  to  the  parties  making  the  loan  that 
Eickenberg  was  also  known  by  the  name  of  Charles,  that  they  were  pro- 
tected against  a  title  derived  by  sale  on  execution  as  to  one  of  the  lots 
under  a  prior  judgment  in  favor  of  one  Klickman  and  against  Charles 
Eickenberg,  although  in  fact  Eickenberg  was  known  by  both  names, 
Charles  and  Conrad,  and  the  judgment  was  against  Conrad  by  the  name 
of  Charles,  the  public  record,  however,  not  showing  such  latter  fact. 
Grundies  v.  Reid  et  al.  304. 

2.  The  law  in  this  State  protects  purchasers  of  real  estate  in  their 
purchase  as  the  title  appears  of  record,  unless  there  be  notice  of  some- 
thing to  the  contrary;  therefore,  to  affect  the  title  of  a  purchaser  from 
Conrad  E.,  in  whom  the  record  showed  title,  by  a  prior  judgment  stand- 
ing against  Charles  E.,  it  is  incumbent  on  the  party  deriving  title  by  sale 
under  that  judgment  to  prove  that  the  subsequent  purchaser  had  notice 
that  such  judgment  had  been  rendered  against  Conrad  E.  by  the  name 
of  Charles  E.     Ibid.  304. 

3.  What  will  amount  to  notice.  A  party  making  a  loan  to  Conrad  E., 
on  a  deed  of  trust  upon  lots  19  and  20,  the  records  showing  him  to  own 
the  same,  had  their  attorney  examine  the  abstracts  of  the  title,  on  which 
was  a  note  of  a  sale  of  lot  20  upon  a  judgment  against  one  K.  and  Charles 
E.,  which  was  marked  satisfied:  Held,  that  this  fact  was  not  notice  that 
Charles  E.  and  Conrad  E.  were  one  and  the  same  person,  or  of  the  exist- 
ence of  another  prior  judgment  against  Charles  E.  and  another,  or  suffi- 
cient to  put  a  prudent  man  on  inquiry.  The  reasonable  presumption 
might  be  there  had  been  a  mistake  in  selling  one  man's  land  on  an  exe- 
cution against  another.  Bare  suspicion  will  not  raise  an  inference  of  a 
fraudulent  intent.     Ibid.  304. 

4.  Where  there  is  not  actual  notice  that  the  property  is  in  some  way 
affected,  and  no  fraudulent  turning  away  from  a  knowledge  of  facts 
which  the  res  gestae  would  suggest  to  a  prudent  mind,  or  where  mere 
want  of  caution,  as  distinguished  from  fraudulent  and  willful  blindness, 
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is  all  that  can  be  imputed  to  the  purchaser,  then  the  purchaser  will,  in 
equity,  be  considered,  as  in  fact  he  is,  a  bona  fide  purchaser  without 
notice.     Grundies  v.  Reid  el  al.  304. 

5.  Of  what  matters  of  record  a  purchaser  must  take  notice.  A  pur- 
chaser is  not  chargeable  with  constructive  notice  of  all  instruments  and 
incumbrances  of  record,  but  only  of  such  as  lie  in  the  apparent  chain  of 
title,  or  may  have  been  made  by  one  in  some  way  connected  with  the 
property  involved  in  interest,  and  that  brought  home  to  the  notice  of  the 
purchaser.     Ibid.  304. 

Conveyances  by  tenants  in  common. 

6.  Of  specific  portions  of  their  land — notice  to  purchasers  as  to  a 
partition.     Where  each  of  two  tenants  in  common  has  made  a  warranty 

•  deed,  one  for  the  east  half  of  the  tract  owned  by  them,  and  the  other  for 
the  west  half,  which  deeds  are  recorded,  the  record  will  afford  construct- 
ive notice  to  a  person  subsequently  purchasing  of  either  an  interest  in 
the  part  conveyed  by  the  other,  sufficient  to  put  him  on  inquiry  as  to  the 
fact  that  a  partition  had  been  made  by  the  tenants  in  common  before 
their  several  convej'ances.     Marlcoe  v.  Wakeman  et  al.  251. 

REDEMPTION. 

Bill  to  redeem. 

From  sale  on  execution — after  expiration  of  time — where  fraud  has 
been  practiced.     See  CHANCERY,  5. 

REMEDIES. 
At  law,  or  in  chancery. 

1.  To  recover  damages  for  breach  of  contract — and  to  compel  assign- 
ment of  interest  in  a  patent.     See  CHANCERY,  1. 

Irregularities  in  judicial  sales. 

2.  Where  to  be  corrected — and  by  whom  to  be  questioned.  Sec 
SALES,  3,  4. 

Decree  as  to  persons  not  parties. 

3.  Remedy  by  bill  in  the  nature  of  a  bill  of  review.  See  JUDG- 
MENTS AND  DECREES,  3. 

Improper  use  of  highway. 

4.  Trespass,  at  the  suit  of  the  abutting  owner.     See  TRESPASS,  1. 
Purchaser— prior  incumbrance. 

5.  Remedy  of  purchaser  to  compel  resort  to  other  property  of  his 
grantor.     See  PURCHASERS,  2. 

RENTS  AND  PROFITS. 
Dower— in  property  leased. 

From  what  time  rents  to  be  set  off  to  the  dowrcss.     See  DOWER,  1. 
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EES  JUDICATA.     See  FORMER  ADJUDICATION,  1. 

RESCISSION  OF  CONTRACTS. 

In  chancery.     See  CHANCERY,  18,  19,  20. 

RESPONDEAT  SUPERIOR.     See  MASTER  AND  SERVANT,  1,  2,  3. 

RIGHT  OF  TRIAL  BY  JURY.     See  JURY,  1;  CHANCERY,  23. 

RULE  IN  SHELLY'S  CASE.     See  WILLS,  6,  7. 

SALES. 
Whether  a  sale  or  a  mortgage. 

1.  Of  a  conveyance  in  satisfaction  of  a  mortgage  indebtedness,  with 
a  contract  for  a  repurchase.  See  MORTGAGES  AND  DEEDS  OF 
TRUST. 

Judicial  sales. 

2.  Execution  issued  pending  an  appeal — irregular,  but  not  void. 
An  execution  issued  upon  a  judgment  of  the  circuit  court  pending  an 
appeal  to  the  Supreme  Court,  is  irregular,  but  not  void,  and  a  sale  of  land 
thereunder  might  be  set  aside  on  motion  by  the  defendant  therein;  but 
if  the  levy  and  sale  are  not  set  aside  in  proper  time,  title  to  the  land  sold 
will  pass  by  the  sheriff's  deed.      Oakes  v.  Williams,  154. 

3.  Irregularities — where  to  be  corrected — and  by  whom  to  be  ques- 
tioned. Irregularities  in  the  sale  of  land  on  execution  can  only  be  cor- 
rected in  the  court  from  which  the  process  has  issued.  If  the  defendant 
in  execution  takes  no  steps  to  have  the  sale  set  aside  for  an  irregularity, 
however  gross,  it  can  not  be  questioned  by  any  one  else,  especially  in  a 
collateral  proceeding.     Ibid.  154. 

4.  So  where  an  execution  was  improperly  sued  out  on  a  judgment  of 
the  circuit  court,  and  levied  upon  the  defendant's  land,  and  sale  thereof 
made  pending  an  appeal  from  the  judgment,  it  was  held  that  the  pro- 
ceedings were  irregular,  and  might  have  been  quashed,  on  motion  of  the 
defendant,  in  the  circuit  court,  but  that  not  having  been  done,  the  sale 
was  valid,  and  passed  the  defendant's  title  to  the  land  to  the  grantee  in 
the  sheriff's  deed,  and  that  the  sale  could  not  be  questioned  by  a  third 
person  claiming  title  under  the  defendant  in  the  execution.     Ibid.  154. 

5.  An  execution  must  be  delivered  to  officer  in  its  lifetime.  A  sheriff 
has  no  right  to  proceed  under  an  execution  unless  it  comes  to  his  hands 
within  ninety  days  from  the  time  it  was  issued.    Berry  et  al.  v.  Lovi,  612. 

6.  Sale  of  lots  en  masse  for  inadequate  price.  Where  two  separate 
lots,  of  the  value  of  $8000,  are  sold  on  execution  for  $65,  en  masse, 
without  first  offering  them  separately,  a  court  of  equity  will  interpose,  if 
invoked  in  a  reasonable  time,  and  set  the  sale  aside.     Ibid.  612. 
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.SALES.     Judicial  sales.     Continued. 

7.  What  is  inadequacy  of  price.  Where  lots  worth  $8000  are  sold 
for  $65.38,  the  amount  of  the  sale  is  grossly  inadequate.  Berry  et  al, 
\.  Lovi,  612. 

8.  When  sale  set  aside  for  inadequacy  of  price.  Judioial  sales  will 
not  be  set  aside  for  mere  inadequacy  of  price,  unless  it  is  so  gross  as  to 
amount  to  a  fraud.     Ibid.  612. 

9.  As  to  the  title  of  the  purchaser — as  to  matters  by  which  it  may 
or  may  not  be  defeated.     See  PURCHASERS,  9  to  12. 

10.  Certificate  of  membership  in  board  of  trade,  is  not  properly^ 
and  is  not  subject  to  judicial  sale.     See  BOARD  OF  TRADE,  1,  2, 

SEIZIN. 
Seizin  in  fee. 

1.  What  constitutes — heir  is  seized,  though  subject  to  dower  in  land. 
A  bill  for  partition  charged  that  upon  the  death  of  a  person  his  children, 
eight  in  number,  became  seized  in  fee  simple,  as  tenants  in  common  of 
certain  real  estate,  of  an  undivided  one-eighth  share  each,  while  the  proof 
showed  the  estate  of  the  children  was  subject  to  the  widow's  dower  and 
homestead:  Held,  that  there  was  no  variance,  as  the  heirs,  in  technical 
language,  were  severally  seized  in  fee  of  their  respective  shares.  Hol- 
man  v.  Gill  et  al.  467. 

SET-.OFF. 

AS  AGAINST  A  CLAIM  DUE  AN  ESTATE. 

What  matters  allowed  to  be  set  off.  See  ADMINISTRATION  OF 
ESTATES,  5,  6. 

SETTLEMENT. 

CORRECTION  OF  MISTAKES. 

1.  Where  it  is  clearly  shown  that  one  partner  has  made  advances  for 
the  use  of  the  firm  of  considerable  sums,  which  were  not  taken  into  con- 
sideration at  a  settlement  had  between  the  partners,  on  bill  filed  by  one 
of  the  partners  for  an  account,  it  was  held,  the  cause  should  have  been 
referred  to  the  master  to  state  anew  the  accounts,  so  far  as  concerned 
the  omitted  items.     Stage  v.  Gorich,  361. 

SHERIFF'S  DEED. 

AS  TO  STATING  AMOUNT  OF  JUDGMENT. 

1.  The  statute  construed.  The  statutory  provision  which  prescribes 
the  form  of  a  sheriff's  deed,  so  far  as  it  requires  the  amount  of  the  judg- 
ment to  be  inserted  in  the  deed,  is  merely  directory.  It  is  sufficient  if 
it  clearly  appears  that  the  deed  is  made  by  the  officer  in  his  official 
capacity,  and  in  consummation  of  the  legal  proceedings  upon  which  it  is 
48—107  III. 
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SHERIFF'S  DEED.  As  to  stating  amount  of  judgment.  Continued. 
founded,  with  such  references  to  the  proceedings  themselves  as  that  they 
may  be  readily  found  and  identified.     Holman  v.  Gill  et  al.  467. 

2.  A  sheriff's  deed  to  H.  of  land,  recited  that  H.,  at  the  August  term 
of  the  circuit  court  of  Macon  county,  recovered  a  judgment  against  A  B 

and  C  D,  for  the  sum  of  "one  hundred  and  twenty-one and  costs 

of  suit,"  upon  which  judgment  an  execution  was  issued,  dated  Septem- 
ber 21,  1886,  directed  to  the  sheriff  of  Macon  county  to  execute:  Held, 
that  in  the  absence  of  proof  that  H.  had  any  other  judgment  in  that  court 
against  the  same  parties,  there  was  no  doubt  as  to  the  judgment  referred 
to,  and  that  the  deed  was  not  invalid  on  account  of  the  omission  of  the 
word  "dollars,"  in  the  blank.     Ibid.  467. 

AS  TO  THE  DESCRIPTION. 

3.  Variance  between  certificate  of  purchase  and  sheriff's  deed.  A 
certificate  of  purchase  showed  that  a  purchaser  bid  for  certain  lots,  and 
not  for  two-eighths  interest  in  them,  which  alone  was  levied  on,  but  it 
showed  that  the  sheriff  offered  for  sale  the  undivided  two-eighths  of  the 
lots.  The  sheriff's  deed  recited  that  the  sheriff  levied  on  the  lands  there- 
inafter described,  and  the  same  was  struck  off  to  the  grantee,  and  then 
proceeded  to  convey  to  him  two  of  the  lots,  described  by  their  numbers, 
and  the  undivided  two- eighths  of  the  other  two  lots:  Held,  that  these 
discrepancies,  both  in  the  certificate  of  purchase  and  sheriff's  deed,  were 
not  fatal  to  the  title  of  the  purchaser.     Ibid.  467. 

SPECIAL  ASSESSMENTS. 
Under  the  Park  act  of  1879. 

1.  Only  upon  abutting  property — not  upon  right  of  iray  over  the 
street  proposed  to  be  improved.  Section  2,  of  the  act  of  1879,  relating 
to  special  assessments  or  taxes  by  the  park  commissioners,  etc.,  for  the 
improvement  of.  public  streets  leading  to  parks,  authorizes  such  assess- 
ments or  special  taxes  only  upon  contiguous  property  abutting  upon 
such  streets  or  avenues.  A  street  or  avenue  can  not  abut  upon  itself, 
nor  can  a  mere  right  of  way  of  a  railway  company  over  such  street  be 
included  in  that  act  as  property  liable  to  special  assessment  for  improv- 
ing such  street.  South  Park  Commissioners  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  105. 

2.  It  is  clear  that  nothing  but  tangible  property  can  be  said  to  abut  on 
a  street  or  avenue.  Mere  intangible  rights  or  privileges  can  not  abut  on 
anything,  and  hence  a  special  assessment  upon  the  same  is  not  author- 
ized by  that  act.  There  is,  however,  no  question  but  that  the  legislature 
may  lawfully  provide  for  the  taxation  of  such  property.     Ibid.  105. 

3.  In  this  case  a  railway  company  had  a  mere  right  of  way  over  and 
upon  Michigan  avenue,  in  the  city  of  Chicago,  which  was  a  public  street 
leading  to  one  of  the  parks  in  that  city.  The  park  commissioners,  for 
the  purpose  of  improving  such  avenue,  caused  special  assessments  to  be 
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SPECIAL  ASSESSMENTS.  Under  the  Park  act  of  1879.  Continued. 
made  upon  the  lots,  blocks,  etc.,  abutting  upon  such  improvement,  in 
which  was  included  "the  right  of  way  of  occupancy,  franchises,  property 
and  interests  of"  such  railway  company.  This  assessment  was  continued, 
and  the  company  appealed  to  the  Appellate  Court,  which  reversed  the 
judgment  as  to  the  company:  Held,  that  the  judgment  of  the  Appellate 
Court  was  proper,  and  that  such  assessment  was  unauthorized  by  law. 
South  Park  Commissioners  v.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  105. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  13  to  17. 

STATUTES. 
Validity  of  a  statute— in  part  or  as  a  whole. 

1.  Where  it  is  apparent  that  an  entire  act  of  the  legislature  is  intended 
to  accomplish  a  single  object,  although  one  section  may  be  good,  and 
the  other  bad,  as  in  violation  of  the  constitution,  both  sections  must  fall 
together;  but  if  a  statute  attempts  to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,  it  may  be  in  every  respect  valid  as  to  the  other. 
Cornell  v.  The  People  ex  rel.  Walsh,  372. 

Private  law— more  than  one  subject. 

2.  Under  constitution  of  1848.  Where  a  charter  to  construct  and 
operate  a  railroad  confers  power  on  counties,  cities,  etc.,  to  subscribe  to 
the  capital  stock  of  the  company,  and  issue  bonds  for  the  same,  such 
provision  is  germane  to  such  charter,  and  does  not  constitute  a  different 
subject  from  that  of  power  to  construct  the  road,  it  being  but  a  means 
adapted  to  that  end.  Such  a  private  law  is  not  in  violation  of  the  con- 
stitutional provision  in  section  23,  article  3,  of  the  constitution  of  1848, 
prohibiting  any  local  or  private  law  from  containing  more  than  one  sub- 
ject, and  requiring  that  to  be  expressed  in  its  title.  City  of  Virden  v. 
Allan,  505. 

Construction  of  statutes. 

3.  Language  construed  in  its  ordinary  sense.  The  courts  must,  in 
the  absence  of  all  qualifying  circumstances,  presume  that  in  the  enact- 
ment of  laws  the  language  used  was  used  in  its  ordinaiy  sense.  Hence, 
the  word  "labor,"  in  section  261  of  the  Criminal  Code,  does  not  include 
mere  business.     Richmond  v.  Moore,  429.     See  CONTRACTS,  1. 

Statutes  construed. 

4.  Attachment  of  water  craft— of  the  pleadings  and  practice  therein, 
under  the  statute — effect  $f  giving  bond  for  a  release  of  the  vessel,  etc. 
Langdon  et  al.  v.  Wilcox  et  al.  606.  See  ATTACHMENT  OF  WATER 
CRAFT,  1  to  4. 

5.  Filing  order  of  affirmance  in  court  below — whether  necessary 
on  mandamus  to  compel  a  city  to  levy  a  tax  to  pay  a  judgment.  The 
82d  section  of  the  Practice  act  construed  in  City  of  Cairo  v.  Everett,  75. 
See  MANDAMUS,  2. 
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STATUTES.     Statutes  construed.     Continued. 

6.  Description  of  road  in  certificate  of  commissioners  of  highways 
to  justice  of  the  peace.  Requirement  of  the  statute.  McManus  v. 
McDonough  et  al.  95.     See  HIGHWAYS,  3,  4. 

7.  Highways — the  law  requiring  decision  of  commissioners  of  high- 
ways in  respect  to  the  establishing  of  a  public  road,  to  be  publicly 
announced,  construed  to  be  merely  directory,  in  McManus  v.  McDon- 
ough et  al.  95.     See  HIGHWAYS,  2. 

8.  Military  fund — of  its  disbursement  and  distribution,  under  the 
acts  of  1879,  1881  and  1883.  People  ex  rel.  v.  Swigert  el  al.  494.  See 
MILITAKY  FUND,  1  to  6. 

9.  Office  hours  of  clerks  of  courts.  The  statute  construed  in  Zim- 
merman v.  Cowan,  631.     See  CLERKS  OF  COURTS,  1. 

10.  Special  assessments — under  Park  act  of  1879 — only  upon  abut- 
ting property.  South  Park  Commissioners  v.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  105.     See  SPECIAL  ASSESSMENTS,  1,  2,  3. 

11.  Sheriff's  deed — statute  requiring  amount  of  judgment  stated — 
construed  in  Holmanv.  Gill  et  al.  467.     See   SHERIFF'S  DEED,  1,2. 

12.  Fencing  railroads.  Section  1  of  the  "Act  in  relation  to  fencing 
and  operating  railroads,"  as  amended  in  1879,  construed  in  Schertzx. 
Indianapolis,  Bloomington  and  Western  Railway  Co.  577.  See  RAIL- 
ROADS, 2,  3. 

13.  Use  of  streets  for  railroad  purposes — whether  the  assent  of 
abutting  properly  owners  is  necessary.  The  general  law  concerning 
railroads,  and  the  general  Incorporation  law  relating  to  cities  and  villages, 
construed  in  Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  Railway  Co. 
450.     See  HIGHWAYS,  11,  12,  13. 

14.  Contracts  made  on  Sunday — their  validity.  Section  261  of  the 
Criminal  Code  construed  in  Richmond  v.  Moore,  429.  See  CON- 
TRACTS, 1, 


STATUTE  OF  FRAUDS. 
Contract  for  the  benefit  of  third  person. 
Whether  within  the  statute.     See  PARTIES,  1. 


STATUTES  OF  ANOTHER  STATE. 
As  to  the  proof  thereof.     See  EVIDENCE,  25. 

STREETS.     See  HIGHWAYS,  6  to  13. 

SUBROGATION. 
In  favor  of  surety.     See  SURETY,  2,  3. 
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SUNDAY. 
Contract  made  on  Sunday. 

Is  valid  and  binding.     See  CONTRACTS,  1. 

SURETY. 
Whether  the  relation  exists. 

1.  Three  partners,  A,  B  and  C,  executed  their  firm  notes  to  C,  who 
indorsed  the  same,  and  the  firm  paid  interest  thereon  until  A  withdrew 
from  the  firm,  B  and  C  taking  all  the  assets  and  assuming  all  liabilities. 
It  was  held,  that,  as  between  themselves,  upon  this  state  of  facts  B  and 
C  became  principal  debtors,  and  A  surety,  upon  the  notes.  Moore  v. 
Topliffetal.  241. 

Subrogation. 

2.  In  favor  of  surety.  It  is  a  settled  principle  in  equity,  that  a  surety, 
upon  paying  the  debt  of  the  principal,  is  entitled  to  be  substituted  in  the 
place  of  the  creditor  as  to  all  securities  held  by  the  latter,  and  have  the 
same  benefit  that  he  would  have  therein.     Ibid.  241. 

3.  Whether  a  mortgage  security  to  the  creditor  is  extinguished,  so 
as  to  defeat  the  surety's  right  to  subrogation — discharge  of  principals, 
in  bankruptcy.  Notes  were  given  by  a  partnership  firm,  composed  of  A, 
B  and  C,  and  indorsed  to  third  parties,  which  notes  were  secured  by  a 
mortgage  to  the  creditors,  from  C,  on  real  estate.  A  afterward  sold  out 
all  his  interest  in  the  firm  to  B  and  C,  who  assumed  all  the  firm  indebt- 
edness, and  formed  a  new  partnership,  the  new  firm  paying  interest  on 
the  notes  until  their  bankruptcy,  in  which  proceeding  in  bankruptcy  the 
creditors  proved  their  debts,  and  received  forty-two  per  cent  as  a  com- 
position, in  full  discharge  of  the  personal  liability  of  B  and  C:  Held. 
that  as  A  was  still  personally  liable  on  the  notes  as  surety  for  B  and  C, 
the  mortgage  was  not  extinguished,  and  that  A's  existing  equity,  as  surety, 
to  have  the  mortgage  security  surrendered  by  the  creditors  to  him  upon 
his  payment  of  the  balance  of  the  debt,  was  unaffected  by  the  bankruptcy 
discharge.     Ibid.  241. 

Rights  of  surety  before  paying  the  debt. 

4.  To  secure  indemnity.  A  surety,  after  the  debt  has  become  due, 
may,  without  having  made  payment  himself,  come  into  a  court  of  equity 
and  compel  the  principal  to  pay  the  debt,  making  the  creditor  a  party, 
that  he  may  be  at  hand  to  receive  the  money.  The  surety  stands  in  the 
position  of  an  equitable  assignee,  and  may  use  the  remedies  of  the  cred- 
itor, at  his  own  risk  and  cost.     Ibid.  241. 

5.  Where  a  judgment  was  recovered  against  a  surety  alone,  and  its 
collection  pressed,  it  was  held,  that  he  had  a  right,  before  paying  the 
debt,  to  file  his  bill  in  equity  against  the  creditors  and  his  principal,  to 
be  substituted  to  a  mortgage  security  given  by  the  principal  to  the  cred- 
itors, in  order  to  guard  against  injury  from  a  release  or  transfer  of  the 
security,  and  to  save  circuity  of  action  and  the  multiplying  of  suits. 
Ibid.  241. 
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TAXATION  AND  TAX  TITLES. 

WHO  ABE  "COBPOEATE  AUTHOEITIES. " 

1.  sUpon  whom  the  power  of  taxation  may  be  conferred.  The  "cor- 
porate authorities"  intended  by  the  constitution  upon  whom  the  power 
of  taxation  may  be  conferred,  are  such  municipal  officers  as  may  have 
been  elected  directly  by  the  people  of  the  district,  or  appointed  in  some 
mode  to  which  the  people  of  the  district  have  given  their  assent.  The 
people  of  such  bodies  must  assent  to  the  conferring  and  exercise  of  such 
powers  by  electing  the  authorities,  or  must,  by  a  vote  for  the  charter, 
assent  to  their  appointment  by  some  other  offioer  or  person.  Cornell  v. 
The  People  ex  rel.  Walsh,  372. 

2.  The  clause  in  the  constitution  of  1848  that  the  corporate  authori- 
ties of  cities,  etc.,  may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes,  such  taxes  to  be  uniform  in  respect  to  persons 
and  property,  etc.,  and  a  similar  clause  in  the  present  constitution,  is 
held  a  limitation  upon  the  power  of  the  legislature  to  confer  the  right  to 
assess  and  collect  taxes  upon  any  other  persons  than  the  corporate  or 
local  authorities  of  the  municipality  or  district  to  be  taxed.     Ibid.  372. 

BOAED  OE  PAEK  COMMISSIONEES. 

3.  Considered  as  a  municipal  corporation — with  poiver  of  taxation. 
The  people  of  the  towns  affected  by  the  Park  act  of  1869,  haviDg,  by  a 
vote,  accepted  its  provisions,  the  board  of  park  commissioners  thereby 
created  became  a  municipal  corporation,  in  whom  the  legislature  might 
vest  power  to  assess  and  collect  taxes  within  the  park  district  for  the 
special  corporate  purposes  of  its  creation.     Ibid.  372. 

Assessoe's  plat. 

4.  By  whom  it  should  appear  to  have  been  made.  A  plat  of  lands, 
for  the  purpose  of  description  for  taxation,  caused  to  be  made  by  the 
assessor,  is  insufficient,  under  the  law,  if  it  does  not  purport  to  be  made 
by  the  county  surveyor  by  order  of  the  assessor.  If  it  purports  to  be 
made  by  A  B,  who,  in  the  certificate  thereto,  adds  to  his  name  the  word 
"surveyor,"  and  there  is  no  proof  that  A  B  was  county  surveyor,  it  will 
not  be  a  sufficient  compliance  with  the  statute  to  authorize  judgment 
against  lots  therein  for  delinquent  taxes.      The  People  v.  Reat  et  al.  581. 

5.  Sufficiency  of  description  of  lots  in  plat,  for  taxation.  In  a 
plat  of  lots  in  a  piece  of  land,  lot  8  appeared  to  be  rectangular,  and  to 
extend  across  the  entire  plat,  and  to  be  bounded  by  four  lines,  the  length 
of  each  of  which  is  given,  and  its  south  boundary  was  not  far  from  the 
south  line  of  the  plat,  but  how  far  from  such  line- did  not  appear,  though 
it  seemed  to  be  parallel  with  the  south  line  of  the  plat:  Held,  that  such 
plat  failed  to  show  the  location  of  the  lot  with  precision.     Ibid.  581. 

6.  A  plat  of  the  subdivision  of  a  tract  of  land  for  the  purpose  of 
description  of  its  parcels  for  taxation,  is  fatally  insufficient,  under  the 
statute,  if  it  fails  to  state  the  number  of  acres  in  the  lots,  and  if  from  it 
neither  the  exact  location  nor  the  quantity  can  be  known;  and  even  where 


INDEX.  759 


TAXATION  AND  TAX  TITLES.     Assessors  plat.     Continued. 

a  lot  is  well  located  on  a  plat,  a  description  of  "part  of"  such  lot  is  wholly 
indefinite  and  uncertain,  and  judgment  for  taxes  thereon  is  properly 
refused.     The  People  v.  Beat  et  al.  581. 
Back  taxes. 

7.  Need  not  be  kept  separately  for  each  year.  Where  lands  or  lots 
have  been  forfeited  for  the  non-payment  of  taxes  for  several  successive 
years,  the  statute  does  not  require  the  back  taxes  to  be  stated  separately 
for  each  year,  but  they  may  be  grouped  in  bulk  by  the  clerk  in  extending 
the  same  on  the  tax  books,  and  by  the  collector  in  his  application  for 
judgment.     Ibid.  581. 

Time  of  filing  delinquent  list. 

8.  Where  the  delinquent  list  was  filed  in  the  county  court  on  July  4, 
and  the  first  day  of  the  next  term  of  said  court  was  July  9,  it  was  held, 
that  the  list  was  filed  five  days  before  the  commencement  of  the  term, 
and  in  time  to  give  the  court  jurisdiction  at  such  term  to  render  judg- 
ment against  the  lands  for  special  assessments.  The  wording  of  the 
statute  requiring  "at  least  five  days"  to  intervene,  will  not  change  the 
rule  of  construction  so  as  to  require  five  full  days  at  the  shortest.  Prior 
et  al.  v.  The  People  ex  rel.  Seipp,  628. 

Tax  title — judgment  and  precept. 

9.  Necessity  of  a  valid  judgment  and  precept.  A  tax  deed,  when 
relied  upon  as  title,  is  void,  and  not  admissible  in  evidence,  unless  it  is 
supported  by  a  valid  judgment  and  precept.  The  precept,  though  not 
technically  process  within  the  constitutional  provision  requiring  all  pro- 
cess to  run  in  the  name  of  the  People,  performs  the  office  of  an  exe- 
cution, and  is  the  authority  under  which  the  officer  sells.  Eagan  v. 
Connelly,  458. 

10.  Of  objections,  without  proof  of  the  payment  of  all  taxes.  Where 
a  tax  title  is  set  up  in  defence  to  an  action  of  ejectment,  the  plaintiff  may 
object  to  the  want  of  a  sufficient  judgment,  precept  or  deed,  without  first 
showing  that  all  taxes  due  upon  the  land  have  been  paid.     Ibid.  458. 

Of  the  precept. 

11.  Its  sufficiency.  A  precept  for  the  sale  of  lands  for  taxes,  issued 
in  1867,  under  a  judgment  for  the  taxes  of  1866,  under  which  land  was 
sold,  was  not  signed  or  sealed  by  the  county  clerk,  and  had  no  certificate 
of  his  attached  thereto  at  the  time  of  the  sale:  Held,  that  the  precept 
was  void,  and  that  no  title  passed  by  the  sale  and  subsequent  deed,  and 
that  an  amendment  of  the  precept  afterwards  did  not  cure  the  defect, 
and  render  the  sale  valid.     Ibid.  458. 

12.  Amending  the  precept.  A  precept  for  the  sale  of  land  for  taxes, 
though  not  technically  process,  but  answering  the  place  and  performing 
the  office  of  an  execution,  should,  in  respect  of  amendments,  be  gov- 
erned by  the  same  rule  applicable  to  the  amendments  of  executions. 
Its  amendment  should  not  be  allowed  without  notice  to  the  owner  whose 
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land  was  sold,  and  it  seems  this  should  not  be  allowed  at  all  after  the 
time  of  redemption  has  expired.  If  absolutely  void  for  want  of  the 
signature  of  the  clerk  and  the  seal  of  the  court,  it  is  not  amendable. 
Eagan  v.  Connelly,  458. 

13.  Where  a  precept  is  a  nullity,  for  any  cause,  the  collector  has  no 
authority  to  sell  land  under  it.  His  act  of  selling  is  a  nullity,  and  a  pur- 
chaser can  base  no  right  thereon;  and  if  no  right  passes  at  such  sale, 
no  subsequent  amendment  of  the  precept  can  relate  back  and  cause 
something  then  to  pass,  or  of  itself  divest  one  man  of  his  title  and  invest 
it  in  another.     Ibid.  458. 

KESTRAINING  COIiliECTION  OF  TAXES. 

14.  Upon  u'hat  grounds.  It  is  the  doctrine  of  this  court  that  equity 
will  not  enjoin  the  collection  of  taxes  that  are  levied  on  property  subject 
to  taxation,  and  which  are  due  and  unpaid,  if  the  same  are  legally  im- 
posed. A  court  of  equity  will  never  enjoin  the  collection  of  taxes  unless 
they  are  void,  or  levied  without  authority  on  the  part  of  the  officers  exe- 
cuting the  revenue  laws.     Moore  v.  Wayman  et  al.  192. 

15.  As  long  as  such  officers  are  acting  under  the  law  in  imposing  and 
collecting  taxes,  the  courts  will  not  interfere.  They  will  do  so  only  when 
such  officers  transcend  their  powers,  and  act  without  legal  warrant.  Nor 
will  they  interfere  for  the  reason  that  the  assessment  is  not  strictly 
according  to  the  letter  of  the  law;  and  when  there  is  no  ground  for 
enjoining  the  collection  of  a  tax,  the  collector  can  not  be  enjoined  from 
making  a  tax  deed  to  the  holder  of  the  certificate  of  purchase,  unless 
good  cause  is  shown  for  matters  which  have  transpired  since  the  sale. 
Ibid.  192. 

Special  taxation— under  the  Park  act. 

16.  Upon  what  property  to  be  levied.  See  SPECIAL  ASSESS- 
MENTS, 1,  2,  3. 

Lien  for  taxes. 

17.  Taxes  upon  one  tract  of  land,  not  a  lien  upon  other  lands.  See 
LIENS,  4. 

TENANTS  IN  COMMON. 
As  TO  right  to  specific  portions. 

1.  Of  an  entire  tract.  A  patent  to  two  persons  as  tenants  in  com- 
mon of  a  quarter  section  of  land,  clothes  each  with  title  to  the  undivided 
half  of  the  entire  quarter.  It  does  not  give  to  either  an  undivided  half 
of  any  specific  part  of  the  entire  quarter,  nor  the  right  to  have  partition 
of  any  specific  part,  except  in  case  of  a  sale  of  the  residue  by  both  ten- 
ants, or  by  some  act  of  the  parties,  or  by  proceedings  at  law.  Markoe 
v.  Wakeman  et  al.  251. 

2.  Purchaser  from  one  of  the  co-tenants — of  his  rights  as  against 
the  other.     A  conveyance  by  one  co-tenant  gives  the  grantee  no  greater 
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rights  than  those  held  by  the  grantor.  An  undivided  interest  in  a  spe- 
cific part  of  a  single  tract  of  land  held  by  co-tenants  as  an  integer, 
acquired  by  them  through  one  deed,  can  not  be  granted  by  the  mere 
deed  of  one  co-tenant,  so  as  to  entitle  the  grantee,  as  against  the  other 
co-tenant,  to  have  that  specific  part  of  the  entire  tract  partitioned  be- 
tween them.     Markoe  v.  Wakeman  et  al.  251. 

TIME. 

What  constitutes  a  day. 

1.  Where  a  person  is  required  to  take  action  within  a  given  number 
of  days  in  order  to  secure  or  assert  a  right,  the  "day"  is  to  consist  of 
twenty-four  hours, — that  is  the  popular,  and  the  legal,  sense  of  the 
term, — so  that  if  the  act  be  done  on  the  last  day  limited,  if  it  be  done  at 
any  time  before  twelve  o'clock  at  midnight,  that  will  be  sufficient.  Zim- 
merman v.  Cowan,  631. 

RULE  FOE  COMPUTING  TIME. 

2.  The  proper  mode  of  computing  time,  where  an  act  is  to  be  per- 
formed within  a  particular  period  from  or  after  a  specified  day,  is  to 
exclude  the  day  named  and  include  the  day  on  which  the  act  is  to  be 
done.     Pugh  et  al.  v.  Real,  MO. 

3.  In  computing  the  time  within  which  an  act  provided  by  law  is  to 
be  done,  Sunday  is  to  be  excluded  only  when  it  is  the  last  day.  Prior 
et  al.  v.  The  People  ex  rel.  Seipp,  628. 

TITLE  TO  KEALTY. 
Seizin  in  fee. 

What  constitutes  —  heir  is  seized,  though  subject  to  dower.  See 
SEIZIN,  1. 

TOWN  PLATS. 

Requisites. 

As  to  certainty  in  descriiition.     See  HIGHWAYS,  7,  8. 

TRESPASS. 
Whether  it  will  lie. 

1.  At  the  suit  of  the  owner  of  the  fee  in  a  highway,  for  an  improper 
use  of  the  highway.  Trespass  quare  clausum  fregit  was  brought  by 
the  owner  of  land  abutting  upon  a  public  highway,  in  which  he  was  also 
owner  of  the  fee,  against  a  telegraph  company  for  entering  upon  the 
highway  and  erecting  telegraph  poles  thereon  without  the  consent  of  the 
plaintiff.  It  was  held,  the  action  would  lie.  Board  of  Trade  Telegraph 
Co.  v.  Burnett,  507. 
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TRUSTS. 
Attempt  to  defeat  a  trust,  by  fraud. 

1.  As  to  the  manner  of  granting  relief.  Land  was  conveyed  to  a 
person,  in  trust,  to  receive  the  rents,  issues  and  profits,  and  apply  them 
to  the  use  of  another  during  his  natural  life,  and  upon  the  death  of  the 
latter  to  convey  the  premises  to  a  son  of  the  grantor,  in  fee.  The  re- 
mainder-man, by  fraudulent  devices,  induced  the  holder  of  the  life 
interest  to  join  the  trustee  in  a  conveyance  of  the  property  to  himself,  to 
enable  him,  as  he  represented,  to  sell  a  portion  of  the  same  in  order  to 
pay  certain  taxes  and  assessments  which  had  accumulated  against  it, 
promising  that  he  would  then  make  a  declaration  of  trust  for  a  life  inter- 
est in  the  residue,  as  it  originally  existed,  but  which  he  refused  to  do. 
It  was  held,  on  bill  filed  by  the  cestui  que  trust,  that  he  was  entitled  to 
be  restored  to  his  rights  in  respect  to  the  life  interest  in  the  portion  of 
the  land  which  had  not  been  sold.     Brophy  v.  Lauder,  284. 

2.  In  such  case  there  is  no  error  in  decreeing  that  the  fraudtdent 
grantee  convey  directly  to  the  cestui  que  trust  the  life  estate  in  the  prem- 
ises, instead  of  vesting  the  title  again  in  a  trustee.  He  could  not  com- 
plain of  such  disposition  of  the  life  estate,  as  his  estate  in  remainder 
could  in  nowise  be  affected  thereby.  The  original  trust  was  practically 
a  dry  trust,     Ibid.  281. 

TRUST  DEEDS.  See  MORTGAGES  AND  DEEDS  OF  TRUST,  7  to  11. 

USAGE.  See  CUSTOM. 

VENDOR  AND  PURCHASER 

AS  TO  TENDER  OF  A  DEED. 

1.  And  an  accounting,  on  a  contract  of  re-sale  by  a  former  mort- 
gagee. Where  the  holder  of  a  mortgage  debt  accepts  from  the  mortgagor 
an  absolute  deed  for  the  mortgaged  premises  in  full  satisfaction  of  the 
indebtedness,  and  at  the  same  time  gives  the  grantor  a  contract,  by 
which  he  obligates  himself  to  reconvey  the  premises  upon  the  payment 
of  a  certain  sum  within  one  year,  with  a  provision  that  if  the  payment 
should  not  be  made  within  the  time  limited  the  contract  should  be  null 
and  void,  if  the  holder  of  the  contract  fails  to  make  such  payment  in 
proper  time,  he  will  have  no  right,  on  bill  filed  by  the  maker  of  the  con- 
tract to  have  the  same  conceded  as  a  cloud  on  his  title,  to  insist  that  a 
deed  should  have  been  first  tendered  to  him,  and  an  account  rendered  by 
the  owner.     Rue  v.  Dole  et  al.  275. 

2.  As  to  the  adequacy  of  price — effect  of  that  question  on  the  trans- 
action. Where  the  owner  of  property,  not  being  able  to  pay  his  indebt- 
edness secured  by  deed  of  trust,  after  time  to  consider,  and  on  mature 
deliberation,  conveys  the  same  to  the  holder  of  such  indebtedness  in 
full  discharge  thereof,  without  any  deception,  fraud  or  oppression  prac- 
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ticed  upon  him,  and  has  given  him  the  privilege  of  repurchasing  within 
a  year  at  the  same  price,  of  which  he  fails  to  avail  himself,  the  convey- 
ance will  be  sustained,  although  he  may  have  parted  with  the  property 
at  less  than  its  full  value.     Rue  v.  Dole  et  al.  275. 

VOUCHER. 
The  word  defined. 

1.  The  term  "voucher, "  when  used  in  connection  with  the  disburse- 
ment of  moneys,  implies  some  written  or  printed  instrument  in  the 
nature  of  a  receipt,  note,  account,  bill  of  particulars,  or  something  of 
that  character,  which  shows  on  what  account  or  by  what  authority  a  par- 
ticular payment  has  been  made,  and  which  may  be  filed  away. by  the 
party  receiving  it,  for  his  own  convenience  or  protection,  or  that  of  the 
public.     The  People  ex  rel.  v.  Swigert  et  al.  494. 

WILLS. 

Rule  of  construction. 

1.  Intention — how  found.  In  construing  a  will,  the  intention  of  the 
testator,  if  not  inconsistent  with  the  rules  of  law,  must  govern;  and  this 
intention  is  to  be  ascertained  from  the  whole  will  and  all  its  parts  taken 
together.  Every  clause  and  provision,  if  possible,  should  have  effect 
given  to  it  according  to  the  intention  of  the  maker.  A  later  clause  of  a 
will,  when  repugnant  to  a  former  provision,  is  to  be  considered  as  intend- 
ing to  modify  or  abrogate  the  former.  Hamlin  et  al.  v.  United  States 
Express  Co.  443. 

Limitation  over,  repugnant  to  devise. 

2.  When  inoperative.  Where  there  is  a  devise  of  an  unlimited  power 
of  disposition  of  an  estate  in  such  manner  as  the  devisee  may  think  fit, 
a  limitation  over  is  inoperative  and  void,  by  reason  of  its  repugnance  to 
the  principal  devise.     Ibid.  443. 

Power  of  disposition. 

3.  Whether  it  carries  a  fee.  If  an  estate  be  given  to  a  person,  gen- 
erally or  indefinitely,  with  a  power  of  disposition,  it  carries  a  fee,  unless 
the  testator  gives  to  the  first  taker  an  estate  for  life  only,  and  annexes  to 
it  a  power  of  disposition  of  the  reversion.  In  that  case  the  express  lim- 
itation for  life  will  control  the  operation  of  the  power,  and  prevent  it 
from  enlarging  the  estate  to  a  fee.     Ibid.  443. 

4.  May  be  annexed  to  a  life  estate.  It  is  not  opposed  to  any  rule  of 
law  to  create  a  life  estate  with  a  power  to  sell  and  convey,  and  limit  a 
remainder  after  its  termination.     Ibid.  443. 

Whether  a  fee — or  only  a  life  estate. 

5.  With  power  of  disposition.  A  testator  devised  all  his  estate,  real 
and  personal,  to  his  wife,  for  her  own  use  and  benefit,  with  full  power  to 
hold,  use,  enjoy  or  dispose  of  the  same  in  any  manner  she  might  choose; 
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and  the  will  further  provided,  that  if  she  so  desired  she  should  have 
full  power  and  authority  to  convey, any  and  all  of  the  real  estate  hy 
absolute  conveyance  in  fee  simple.  By  a  subsequent  clause  the  will 
provided,  that  after  the  wife's  death,  all  the  real  estate  not  conveyed  by 
her  should  be  sold  at  the  best  advantage,  and  the  proceeds  distributed 
in  the  mode  prescribed:  Held,  that  but  for  the  latter  clause  the  wife 
would  have  taken  an  estate  in  fee,  but  with  the  qualification  in  the  latter 
clause,  and  in  order  to  give  it  any  effect,  the  wife  should  be  deemed  to 
have  taken  only  a  life  estate  in  the  lands,  with  the  power  to  convey  any 
part  of  it  she  might  deem  necessary.  Hamlin  et  al.  v.  United  States 
Express  Co.  443. 
Devise  construed — as  passing  life  estate. 

6.  And  not  falling  within  rule  in  Shelly's  case.  A  testator  devised 
to  his  grand  daughter  "the  free  use  and  occupation  of"  certain  land,  "to 
have  and  to  hold,  to  use,  occupy  and  enjoy  the  same,  together  with  all 
the  rents,  issues  and  profits  thereof,  with  the  appurtenances,  during  her 
natural  life."  In  giving  other  bequests,  the  will  provided:  "It  is  my 
will,  and  this  bequest  is  made  upon  the  express  declaration,  that  in  case 
any  of  said  grand  children  should  depart  this  life  without  issue  of  their 
body,  that  then  all  their  share  of  said  real  estate  (or  to  whom  the  use 
thereof  is  bequeathed  as  aforesaid)  shall  be  equally  divided  among  all 
my  grand  children  and  their  legal  representatives,  and  the  title  thereto 
thereaf terwards  so  vest  forever.  It  is  my  will  that  no  title  in  fee  to  any 
of  said  land  shall  vest  in  my  said  grand  children,  and  I  declare  it  to  be 
my  will  that  they  shall  only  have  a  life  estate  therein,  and  that  the  fee 
simple  shall  vest  in  their  legal  heirs.  And  it  is  my  will  that  they,  nor 
any  of  them,  shall  have  any  right  to  sell,  dispose  of,  mortgage  or  incum- 
ber, in  any  manner,  any  of  said  land,  and  that  they  shall  keep  it  free  and 
clear  for  their  legal  heirs,  to  whom  it  shall  descend  forever:"  Held,  that 
the  grand  daughter  just  named  took  only  a  life  estate,  and  that  the 
devise  to  her  did  not  come  within  the  rule  in  Shelly' 8  case.  Belslay  v. 
Engel,  182. 

7.  The  rule  in  Shelly' s  case  is,  at  most,  a  technical  rule  of  construc- 
tion, and  must  give  way  to  the  clear  intention  of  the  testator  or  donor, 
when  that  intention  can  be  ascertained  from  the  instrument  in  which  the 
words  supposed  to  be  words  of  limitation  are  used.     Ibid.  182. 

Of  a  determinable  fee. 

8.  A  testator,  after  making  certain  bequests,  devised  the  residue  of 
his  estate  to  his  wife,  "and  unto  her  heirs  and  assigns  forever,  to  the 
total  exclusion  of  any  and  all  person  or  persons  whatsoever, "  but  upon 
the  express  condition  that  in  case  the  wife,  after  his  decease,  should  die 
intestate,  and  without  leaving  her  surviving  lawful  issue,  then  all  the  rest 
and  residue  of  the  estate  so  bequeathed  to  the  wife  should  be  converted 
into  money,  and  paid  over  by  his  executors,  as  follows:  To  A  B,  $5000, 
C  D,  $1000,  etc.:     Held,  that  the  estate  of  the  wife  in  the  realty  was  not 
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a  mere  life  estate,  with  power  to  dispose  of  the  fee  by  will,  as  that  could 
not  be  inherited,  nor  was  it  an  estate  in  fee  simple,  as  it  can  not  descend 
to  her  heirs  generally,  but  to  the  heirs  of  her  body,  but  that  her  estate 
was  an  estate  in  fee  determinable,  which  may  be  perpetual,  or  may  be 
determined  by  her  death  intestate,  without  lawful  issue,  or  previous 
alienation  of  the  land.     Friedman  v.  Sleiner  et  al.  125. 

9.  Under  such  devise  the  determinable  fee  granted  to  the  wife  may 
be  changed  into  a  fee  simple  absolute,  either  by  the  sale  and  conveyance 
of  the  land  by  her  in  fee  simple,  or  by  her  death  leaving  a  will  granting 
the  land  to  a  devisee,  or  by  her  death  leaving  lawful  issue.     Ibid.  125. 

10.  Qualities  of  a  fee  determinable.  One  of  the  peculiarities  of  a 
"fee  determinable"  is,  that  it  may  become  a  fee  simple  absolute  upon  the 
happening  of  any  event  which  renders  impossible  the  contingency  upon 
which  such  estate  is  to  end.     Ibid.  125. 

Condition— repugnant  to  estate  given. 

11.  Construction.  While  conditions  repugnant  to  the  estate  granted 
to  which  they  are  annexed  are  absolutely  void,  yet  in  the  construction  of 
a  will  the  court  must  consider  all  the  words  of  the  will,  including  all 
provisos  and  conditions,  for  the  purpose  of  ascertaining  what  estate  the 
testator  intended  to  confer  by  the  qualifying  words  of  the  will.  Ibid. 
125. 

Contesting  will — in  chancery. 

12.  Trial  by  jury — how  far  the  finding  conclusive.  In  contested 
will  cases  in  chancery  the  finding  of  the  jury  is  conclusive,  unless  clearly 
against  the  weight  of  evidence.  In  this  respect  such  cases  differ  from 
ordinary  cases  in  chancery,  and  are  treated  the  same  as  cases  at  law. 
Long  et  al.  v.  Long  et  al.  210. 

WITNESSES. 
Competency. 

1.  Of  one  interested,  as  against  heir  defending.  Where  a  mortgagee 
assigns  the  note  and  mortgage  of  his  deceased  debtor  to  another  without 
recourse,  who  files  his  bill  against  the  heir  and  others  to  foreclose,  and 
it  is  set  up  in  defence  that  the  mortgagee  had  received  rents  and  pay- 
ments which  he  ought  to  have  applied  on  the  mortgage  debt  instead  of 
on  other  indebtedness  not  secured,  and  the  estate  of  the  mortgagor  is 
insolvent,  the  mortgagor  is  not  a  competent  witness,  as  against  the  heir, 
to  show  why  the  payments  were  not  applied  on  the  mortgage  debt,  as  he 
is  interested  in  the  record,  being  liable  to  his  assignee  upon  his  implied 
warranty  that  the  amount  is  due  on  the  note,  which  appears  to  be  on  its 
face.     Plain  v.  Roth  et  al.  588. 

2.  In  such  case  a  witness  can  not  testify  in  his  "own  behalf,"  either 
as  a  party  to  the  suit  or  as  a  witness  for  another,  in  favor  of  his  own 
interest.     Ibid.  588. 
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3.  Exception,  when  party  may  testify  against  heir.  On  bill  to  fore- 
close a  mortgage  against  an  heir  of  the  mortgagee,  where  the  heir  testifies 
as  to  a  conversation  between  his  ancestor  and  the  complainant,  in  which 
a  direction  was  given  as  to  the  application  of  certain  payments,  the  com- 
plainant, as  to  such  conversation,  is  made  a  competent  witness.  Plain 
v.  Roth  et  al.  588. 

CREDIBILITY. 

4.  Where  a  defendant  in  an  indictment,  in  his  testimony  shows  a 
mind  deliberately  trained  in  wrong,  and  a  conscience  oblivious  to  a  sense 
of  justice,  a  jury  may  well  disbelieve  his  evidence,  when  contradicted 
by  other  witnesses  of  undoubted  veracity.     Dvffin  v.  The  People,  113. 

WRIT  OF  ERROR. 

AS  A  NEW  SUIT. 

1.  The  suing  out  of  a  writ  of  error  is  the  commencement  of  a  new 
suit,  for  all  purposes.     International  Bank  of  Chicago , fit  al.  v.  Jenkins 

etal.  291. 
Limitation. 

2.  As  to  icrit  of  error  by  or  against  an  assignee  in  bankruptcy. 
See  LIMITATIONS,  6. 
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